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SECOND  DIVISION. 
No.  I.  - .  12  November  1830. 

HENRY  a  RUTHERFURD 

offairut 

SIR  ^OHN  NISBETTS  TRUSTEES. 

Title  to  pursue. — Heir-apparekt. — Adjudication. — 1.  jfy- 
paren^  is  a  competent  title  to  pursue  a  reduction  of  a  ^oecial  ser^ 
vice  and  infeftmeni^  expede  hy  a  party  alleged  not  to  be  heir,  thf 
jnrmet^B  propinquity  being  admitted  or  proved. 

II.  A  decree  of  adjudication  on  a  truet-bondj  not  re'tramferred  by  the 
trustee^  of  the  alleged  right  of  an  apparent  heir  ofprovieian  to  lands 
in  which  a  third  party  is  infeft,  is  no  bar  to  a  challenge  of  that 
ffsrbfs  right  by  a  succeeding  heir  of  provision. 

Bt  a  pTocmatory  of  rerignation,  executed  in  1749,  Sir  Alexander 
Nttbett  settled  his  estate  of  Dean,  fiEuling  descendents  of  his  own 
body,  upon  Henry  Rutherfurd,  his  nephew,  and  the  heirs-male  of 
Us  body.  In  virtue  of  this  proenratory,  a  title  to  the  estate  was 
made  up  in  the  person  of  Sir  Henry  Nisbett,  Sir  Alexander's  eldest 
«tt.    Sir  Henry  having  died  without  issue,  his  brother,  Sir  John 
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12 Not.  1830.  14,070,  affirmed  on  appeal;  Hepburn  v.  Scotts,  26  July  1781, 
^^^>/^^    M,  14,487 ;  Bellenden  and  others  »•  Lady  Essex  Kerr's  Trustees, 
Kisbett*s  Truf-^  ^^^^  1823,  S,  and  D.  and  Wibtm  and  Shawns  Ap,  Cases. 

tees. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion : — ^  In  respect  it  is  not  denied,  that  the  pursuer  possesses 
the  title  of  propinquity  set  forth  in  the  summons,  and  is  expressly 
admitted  in  the  defences,  that,  but  for  the  evacuation  of  die  de- 
stination libelled  on  by  the  trust-deeds  called  for,  the  pursuer 
would  have  been  entitled  to  succeed  to  the  estate  as  heir  of  pro- 
vision under  that  destination,  and  in  respect  of  the  special  nature 
of  this  action  of  reduction,  repels  the  objection  to  the  pursuer's 
title,  founded  on  the  want  of  service  as  heir  of  provision ;  and  fisur- 
ther  finds.  That  the  tide  is  sufficiently  set  forth  in  the  summons, 
in  so  far  as  it  is  therein  stated,  that  the  pursuer,  by  virtue  of  the 
propinquity  deduced,  is  the  heir  entitled  to  succeed  to  the  estate 
of  Dean  under  the  procuratory  of  resignation  narrated,  in  conse- 
quence of  the  death  of  the  late  Sir  John  Nisbett,  (son  of  the  granter 
Sir  Alexander),  without  lawful  issue,  and  the  failure  of  the  other 
substitutes :  Finds,  That  the  decreet  of  adjudication,  said  to  have 
been  obtained  by  Mr  John  Edgar,  proceeding  on  the  trust-bond 
granted  by  John  Rutherfurd,  the  pursuer's  grandfeither,  forms  no 
bar  to  the  present  action :  Therefore  repels  the  first  dilatory  de- 
fence ;  and  in  respect  the  defenders  state,  that  they  are  not  to  ac- 
quiesce in  this  judgment,  finds  them  liable  in  expenses ;  allows  an 
account  thereof  to  be  given  in,  and  when  lodged,  remits  the  same 
to.  the  auditor  to  tax  and  report ;  and  appoints  parties  to  be  fieur- 
ther  heard  on  the  defence  of  res  judicata.' 

<  Note, — It  has  been  held  in  practice,  that  before  a  party  can  be 
allowed  to  insist  in  a  reduction  of  infeftments,  proceeding  on  the 
deeds  of  a  former  proprietor  in  the  fee,  in  respect  of  a  title  of  sac^ 
cession  as  heir  of  provision  under  previous  investitures,  he  mitst 
produce  at  least  a  general  service  as  heir  of  provision  to  the  an- 
cestor upon  whose  death  he  claims  to  be  heir.  But  this  rule  is  not 
of  universal  operation.  In  most  of  the  cases  in  the  books,  though 
not  in  all  of  them,  the  grounds  of  reduction  were  of  the  nature 
mentioned  in  the  pursuer's  case,  where  the  right  of  action  was 
vested  in  the  granters  of  the  deeds  themselves,  and  where  the 
grounds  of  it  therefore  could  only  be  insisted  in  by  a  party  who  had 
taken  up  that  right,  and  assumed  a  representation  of  the  deceased. 
The  case  of  deathbed  is  not  of  this  description,  and  is  admitted  to 
be  an  exception.  The  case  of  reduction  by  an  heir  of  entail,  on 
the  ground  of  contravention  of  the  tailzie,  or  by  the  heir  of  a  mar- 
riage-contract, on  the  ground  of  the  deed  bei^ig  contra  fidem  tabu- 
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family  may  probably  rest  on  tbe  jus  crediti  held  to  exist  in  such  18  Not.  1830, 
though  the  form  of  the  tide  is  merely  apparency.     In  the    ^*^*v*^^ 
of  Polmood,  the  reduction  was  laid  partly  on  deathbed,  but  i^^^^^^g  xmt- 
pardy  also  on  a  dame  of  return  ;  and  while  the  only  title  produced  tees, 
was  a  general  service  as  heir  male  andoflinty  (not  of  praviswnj^  to 
Robert  Hunter,  a  re9iu?fe  ancestor,  and  not  the  last  infeft  under  the 
deed  of  destination,  to  whom  it  had  been  found  Adam  Hunter 
coold  obtain  no  service  on  account  of  a  b&stardy  intervening,  it 
appears  to  have  been  held,  that  that  general  service  was  only  use- 
ful as  affording  prima  &cie  evidence  of  the  pursuer's  propinquity, 
and  that  he  might  have  insisted  in  the  reduction^without  any  ser- 
vice.    Tlie  present  case  is  of  a  very  peculiar  nature.     The  last 
infeft  under  the  procuratory  was  the  g^ranter  of  the  tnist-deeds. 
The  reduction  is  not  kdd  on  any  ground  which  ever  was  compe- 
tent to  him;  but  on  the  ground  that  his  own  title  was  funditus 
had,  in  respect  that  though  served  and  infeft,  he  should  not  have 
been  so,  being  no  heir.     It  is  plainly  impossible  for  the  pursuer 
to  serve  heir  to  him^  consistently  with  the  nature  of  his  case,  nei- 
dier  can  he  be  served  heir  in  special  to  the  preceding  heir,  because 
tbe  infefitment  of  the  late  Sir  John  stands  in  the  way.     It  might, 
indeed,  but  for  a  very  late  decision,  be  thought  not  to  be  incom- 
petent (thoogh  the  necessity  is  much  more  doubtful)  for  him  to  ex- 
pede  a  general  service  to  that  ancestor,  notwithstanding  the  pre- 
vioDS  services ;  and  the  Lord  Ordinary  should^have  thought  so. 
But  die  House  of  Lords,  by  reversing  die  judgment  in  the  case  of 
Sb  A.  Cochrane  v.  Ramsay,  have  excluded  this  also;  because,  as 
the  hist  Sir  John's  special  service,  as  heir  of  provision,  included  a 
general  service  in  the  same  character,  it  is  now  determined  that  a 
second  general  service  to  the  same  ancestor  is  incompetent     In 
die  peculiar  state  of  the  present  case,  therefore,  the  pursuer  never 
andd  get  a  tide  by  service  at  all,  as  a  tide  to  maintain  this  action, 
because  he  cannot  by  possibility  serve  to  the  last  Sir  John.     Nei- 
ther could  he  get  a  good  title  by  trust-bond ;  for  the  charge  to 
enter,  which  is  to  stand  in  place  of  service,  must  require  him  to 
eoter  heir  to  somAody  ;  and  if  it  required  him  to  enter  heir  of  Sir 
Mnj  Ae  son  of  Sir  Alexander,  it  would  be  liable  to  the  same 
objection  with  a  service  to  him  in  the  same  character,  viz.  that 
tbe  tide  had  been  already  taken  up,  and  vested  in  another  party 
by  general  service.     If  the  point,  therefore,  would  have  been 
doubtful  before^  there  seems  to  be  no  alternative  now,  in  such  a 
ta»  as  this,  but  to  sustain  the  title  of  apparency,  where  the  pro- 
pinquity is  admitted  or  proved.     On  the  cases  referred  to  by  the 
defenders,  the  Lord  Ordinary  may  observe,  that  that  of  Carmi- 
chacl  does  not  appear  to  be  applicable,  the  question  there  being, 
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18  Not.  1830.  ^  whether  the  title  on  the  investiture  being  quite  open,  in  consequence 

'^•^►y^^    ^  of  the  total  error  in  those  made  up  by  Sit  John  Carmiehael,  Miss 

NUtetfrxruB-  *  Canmehael  was  not  bound  to  enter  ftdl y  to  James  Cannichael  be- 

tees.  ^  fore  she  could  challenge  the  onerous  marriage-contract  of  Sir  John ; 

^  and  as  she  must  thereby  have  incurred  a  passive  title  sufficient  to 

<  support  the  deed  under  the  act  1695,  that  question  in  reality  in- 

*  volved  the  whole  merits  of  the  case.     Neither  is  the  case  of  Cun- 

*  ningham  r.  Glen  in  point;  for  if  there  had  been  a  fee  in  George  Cnn-> 

<  ningham,  requiring  to  be  taken  up  by  service,  it  had  not  been  taken 

<  up ;  and  the  decision  only  imports,  that  in  such  circumstances  a 

*  general  and  not  a  special  service  was  the  proper  course  for  founding^ 

<  the  right  to  reduce  the  standing  infeftment  The  case  of  M^Cal- 
^  lum  V,  Campbell  is  more  applicable.     But  perhaps  there  is  a 

<  material  difference  in  this,  that  the  entry  in  that  case  had  been  by 
^  precept  of  clare  constat,  which  has  not  the  same  effects  with  ser- 
'  vice.* 


Judgment. 

Opinion  of 
Court. 


The  defenders  reclaimed,  but  the  Court  adhered. 

Lord  Glenlee  saw  no  objection  to  the  interlocutor,  and  observed, 
tiiat  in  determining  whether  a  service  is  necessary  as  a  tide  to  pur- 
sue, the  first  thing  to  be  considered  is  the  object  of  the  action,  and 
what  its  conclusions  are.  Now  here  the  pursuer  is  not  asking  to 
have  his  right  to  the  estate  declared,  but  simply  to  be  found  en- 
tided  to  be  served  to  the  individual  said  to  be  last  legally  infeft ; 
and  he  accordingly  concludes  for  reduction  of  the  tides  made  up, 
and  deeds  executed  by  the  defender's  author,  in  order  merely  to  pave 
the  way  for  that  service,  which  could  not  otherwise  be  effectually 
obtained.  To  require  a  service  as  a  tide  to  pursue  this  action  is 
therefore  plainly  impossible,  aldiough,  no  doubt,  the  pursuer  would 
be  bound  to  establish  his  propinquity,  if  that  were  disputed. 

Lord  Cringletie  diought  the  interlocutor  quite  right.  Widi  re- 
gard to  the  objection  of  want  of  a  service,  he  could  not  see  how 
there  could  be  room  for  it,  as  the  very  object  of  the  action  was  to 
have  the  deeds  in  question  set  aside,  in  order  that  the  pursuer  might 
be  competently  served. 

Lord  Meadowbank  concurred  with  the  Lord  Ordinary  in  repell- 
ing the  objection  to  the  tide  to  pursue,  in  so  &r  as  it  was  rested  on 
the  want  of  a  transference  of  the  adjudication.  But  in  sustaining 
the  tide  without  a  service,  he  was  of  opinion  that  the  judgment 
went  a  step  farther  than  any  case  had  yet  done.  It  seemed  to  be 
admitted  by  the  Lord  Ordinary,  diat,  but  for  the  judgment  of  the 
House  of  Lords  in  the  case  of  Dr  Ramsay,  (which  was  moved  by 
I^ord  Wynford)^  it  would  have  been  necessary  to  produce  a  ser- 
vice ;  but  his  Lordship  could  not  look  upon  that  judgment  as  set- 
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tUng  the  law  of  Sootlaad  on  this  point ;  and,  if  he  had  given  an  18  Not.  1830. 
pinion  in  that  case^  he  would  have  concurred  with  the  majority  of 
ihe  Judges  of  the  Court  of  Session*     He  was  therefore  inclined  to  Nisb^t's  Tms. 
think  that  the  present  was  a  fit  case  for  being  laid  before  the  other  tees* 
Judges  for  their  ofunion. 

The  IjordJu^iee'Clerh  was  of  opinion,  that  the  question  decided 
m  the  esse  of  Dr  Ramsay  could  no  longer  be  considered  an  open 
one,  and  that  both  objections  to  the  title  to  pursue  in  the  present 
had  been  properly  repelled. 


XflnlUbMrcK^  Ordiiiary.  For  tb«  pttnoer*  SoL-Oen.  fEopeJ,  J,  J7.  Bobertmm. 
JJoetkart  and  Swan^  W.  S.  Agents,  For  the  defenderi,  Keayf  Cockburn,  Pringle, 
SetU,  Fmky^  and  Baldentm,  W.  S.         T.  Clerk. 

S. 


SECOND  division: 

No.  IL  13  Novtmber  1880. 

MACDOUGALL 

offainst 
WIGHTON. 

Cautioner* — Writ. — Where  intromissions  by  a princijHd  debtor  have 
taken  place  an  the  faith  of  a  bond  qfcautianj  a  latent  informality  in 
a  eautionef^s  execution  of  the  deed  will  not  liberate  a  co'cautioner, 

Jahes  Camebon,  merchant  in  Dunkeld,  being  elected  trustee  on 
the  sequestrated  estate  of  Martinson  and  Somerville,  proposed,  as 
liis  cautioners,  for  L.1000,  Stevenson  and  Duff,  also  merchants  in 
that  town,  and  Hugh  Macdougall,  grocer  in  Perth.  A  bond  of  cau- 
tion was  accordingly  framed  by  the  agent  for  the  creditors  in  the 
sequestration,  and  transmitted  by  him  from  Perth  to  Cameron  for 
execution.  Cameron  returned  the  bond  to  the  agent,  apparently 
signed  by  himself,  Stevenson  and  Duff,  in  regular  form ;  and  he  at 
the  same  time,  (17.  Feb.  1820,)  wrote  to  the  agent,  mentioning  that 
the  bond  was  subscribed  before  witnesses,  and  requesting  him  to 
send  it  to  the  third  cautioner,  Macdougall,  for  his  subscription.  The 
agent  accordingly  did  so,  and  the  bond  was  duly  executed  by  Mac- 
dougall. 
Cameron  having  been  confirmed  by  the  Court  as  trustee,  entered 
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13  Not.  1830.  ^°  ^^  daties  of  his  office,  and  introinUted  with  the  faiids  of  the 
V«^y^    estate.     He  afterwards  became  bankrupt,  and  absconded. 

Macdougaii  v.  j^  the  meantime  one  cautioner  having  died,  and  another  having  be^ 
come  insolvent,  and  the  new  trustee  on  the  sequestrated  estate  ha<> 
ving  afterwards  made  a  claim  against  the  remaining  cautioner,  Maon 
dougali,  for  the  defalcations  of  the  former  trustee,  a  reduction  of  the 
bond  of  caution  was  brought  by  Macdougall,  upon  the  allegation,  thai: 
the  subscriptions  of  the  other  cautioners  were  foi;ged,  and  that  nei- 
ther these  subscriptions,  nor  that  of  Cameron,  the  principal  obligaot, 
were  adhibited  or  acknowledged  in  the  presence  of  the  instrumentary 
witnesses.  The  Lord  Ordinary  pronounced  the  following  interlocal 
tor : — <  Finds  that  no  objection  lies  to  the  bond  under  reduction,  in 
^  so  far  as  the  pursuer  is  a  party  therein,  on  the  alleged  ground  that 

<  the  instrumentary  witnesses  did  not  see  the  principal  party,  James 

<  Cameron,  adhibit  his  subscription,  nor  hear  him  acknowledge  it, 
^  in  respect  that  such  an*objcction  would  not  have  been  competent 

*  to  the  said  James  Cameron,  in  consequence  of  the  letter  from  him 

*  of  17  February  1820,  and  of  his  having  acted  as  trustee  on  the 

*  sequestrated  estate  of  Martinsons  and  Somerville :  Finds  the  alle- 

<  gation  on  the  part  of  the  pursuer,  that  the  signature  of  James  Ste- 

<  venson  at  the  said  bond  is  forged,  is  not  a  relevant  ground  of  re- 

*  duction,  so  as  to  liberate  the  pursuer  from  the  consequence  of  ha- 

*  ving  subscribed  the  bond  as  one  of  the  cautioners  for  Cameron,  in 

<  respect  it  is  not  alleged,  that  the  creditors  for  whose  behoof  the 
^  bond  was  granted  were  parties  to  the  said  alleged  forgery,  or, 
^  knowing  it  to  be  a  forgery,  induced  the  pursuer  to  subscribe,  under 

*  the  belief  that  it  was  the  genuine  subscription  of  Stevenson ;  and 

<  if  the  pursuer  intended  to  subscribe  as  a  cautioner,  and  to  be  bound 

*  only  in  the  event  of  Stevenson  being  to  be  a  joint  obligant  with 

<  him,  it  was  his  duty  to  have  satisfied  himself  as  to  the  validity  of 

<  Stevenson's  subscription,  before  adhibiting  his  own  subscription  to 

*  the  bond :  Therefore,  upon  the  whole,  repels  the  reasons  of  re- 
^  duction,  assoilzies  the  defender,  and  decerns ;  but  finds  no  expen- 
^  ses  due.' 

This  interlocutor  being  brought  under  review,  the  case  was  sent 
to  the  Jury  Court,  to  try  the  general  issue.  Whether  the  bond  was 
not  the  deed  of  the  pursuer  Macdougall  ?  By  agreement  of  parties, 
a  verdict  was  found  for  the  pursuer,  subject  to  the  opinion  of  the 
Court  of  Session,  upon  a  special  case,  in  which  the  question  stated 
was,  whether  the  pursuer  was  bound,  as  cautioner,  by  his  confessed- 
ly regular  execution  of  the  bond,  or  whether  he  was  freed  from  this 
obligation,  in  consequence  of  the  signatures  of  the  other  cautioners, 
although  now  admitted  to  be  genuine,  not  having  been  attested  ac- 
cording to  law,  the  bond  ha^dng  been  presented  to  the  pursuer  in 
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die  way  already  inenti0ned,  as  appearing  to  be  duly  executed  by  18  Not.  issOl 
these  parties?  ^'•^^V^ 

Tbe  Court  ordered  cases,  in  which  it  was—  ^123^* ''' 

Pleaded  for  the  pursuer — There  can  be  no  doubt  that  the  ad-  Punuer't 
mitted  fieict,  that  the  instrumentary  witnesses  did  not  see  the  sub- 
teripdons  of  the  other  cautioners  adhibited,  or  hear  them  acknow-. 
kd^ed,  infers  a  statutory  nullity ;  The  Earl  of  Fife  v.  The  late  EarPs 
Trustees,  22  Dec.  1825 ;  aiBrmed,  22  May  1826.  But  the  pur- 
suer in  fieict,  or  at  least  in  the  construction  of  law,  consented  to  be-9 
eome  cautioner,  only  on  condition  that  these  parties  became  bound 
along  with  him ;  and,  consequently,  if  their  subscriptions  did  not 
legally  hind  them,  that  of  the  pursuer  cannot  be  obligatory  on  him. 
It »  no  answer  that  Stevenson  and  Duff,  the  other  cautioners,  could 
not  have  availed  themselves  of  this  objection  to  the  regularity  of 
their  own  subscriptions,  after  allowing  Cameron,  the  trustee,  to  use 
the  bond  as  a  valid  obligation.  A  bond  of  caution  is  a  literarum 
obl%atio,  instantly  binding  on  the  party  who  regularly  signs  it,  or 
not  binding*  at  all.  If  the  pursuer  was  not  bound  as  soon  as  he  had 
i^ned  the  bond,  he  never  could  become  so  by  any  posterior  ^cta 
which  his  co-cautioners  could  perform. 

It  is  said  that  the  pursuer  would  be  fully  bound  by  his  execution 
of  the  bond,  although  the  other  cautioners  truly  were  not  so.  But 
this  proceeds  on  an  erroneous  assumption  in  point  of  law;  for  it  L| 
the  creditor  in  a  bond  of  caution  who  is  understood  to  be  respon-? 
nble  to  the  seyeral  obligants  for  the  due  execution  of  the  deed. 

At  all  events,  in  the  present  case,  tiie  creditors,  by  tiieir  agent^ 
must  be  held  to  have  undertaken  the  task  of  obtaining  the  bond  tp 
be  duly  executed,  and  to  have  presented  it  to  the  pursuer  for  hi^ 
subscription,  as  a  perfect  deed.  It  is  impossible,  therefore,  that  tii^ 
creditors,  having  thus  misled  the  pursuer,  can  be  entided  to  enforce 
bis  apparent  obligation. 

By  the  trustee  it  w^s  pleaded — Where  a  joint  obligation  is  to  be  Defender's 
undertaken  by  a  principal  debtor  and  cautioners,  it  is  incumbent  on  ^^^^ 
the  former  to  obtain  die  subscriptions  of  the  latter  adhibited  to  the 
deed.  This  forms  no  duty  of  the  creditor,  who,  upon  the  obliga- 
lioD  being  returned  to  him,  apparendy  executed  as  the  law  directs, 
is  entided  to  rely  upon  its  validity  in  reference  to  every  obligant. 
In  regard  to  the  sureties  inter  se,  in  as  £sir  as  they  relied  on  each 
other  for  relief,  it  was  their  own  fault  if  they  did  not  take  care  that 
tiie  parties  on  whom  they  so  relied  subscribed  the  bond  in  such 
manner  as  to  bind  them  effectually  in  law.  The  creditors,  there- 
fore, were  entitled  to  hold  the  pursuer  as  effectually  bound,  what- 
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la  N^*  1830.  ever  l^;al  objeotions  might,  lie  to  die  tnanner  in  wUdi  the  other 
Mw^u  alll  ^^**<>^®™  ^^  adhibited  their  subscriptions;  Ersk.  iii,  8,  64;  Mao- 
Wightom      "^  donald  and  Others  v.  Stewart,  5  July  I8I0. 

The  circumstance  that  the  bond  was  transmitted  by  Cameron, 
the  principal  obligant,  to  the  agent  for  the  creditors,  and  by  him 
laid  before  the  pursuer  for  his  signature,  neither  imports  an  under- 
taking by  the  creditors  to  procure  the  due  execution  of  the  bond  by 
the  other  parties,  nor  furnishes  the  slightest  ground  to  presume  tli^t 
any  such  undertaking  had  been  in  die  contemplation  of  any  one 
concerned. 

But  supposing  the  pursuer  originally  entitled  to  found  on  the 
irregular  attestations  of  the  signatures  of  the  other  cautioners,  he 
cannot  do  so  after  the  principal  debtor's  appointment  as  trustee,  and 
intromission  with  the  funds  on  the  fidth  of  the  validity  of  the  bond. 
Such  rei  interventus  raises  a  personal  objection  against  all  the  cau- 
tioners to  prevent  them  challenging  the  bond  on  any  ground  of  in- 
formality ;  and,  consequently,  neither  Stevenson  nor  Duff  could  have 
avoided  giving  the  pursuer  that  relief  which  he  alleges  he  relied  on 
when  he  subscribed  the  deed;  Smith  v.  The  Bank  of  Scotland,  25 
Jan.  1821,  as  explained  in  the  case  of  The  Eari  of  Fife  r.  The  late 
Earl's  Trustees,  22  Dec.  1825. 

Opinion  of  The  Ijord  JusUce^Ckrk  was  of  opinion  that  the  pursuer,  in  the 

^^  circumstances  of  the  case,  was  not  relieved  of  his  obligation  by  the 

discovery  that  the  subscriptions  of  the  other  cautioners,  which  were 
now  admitted  to  be  genuine,  had  not  been  duly  attested :  For,  in 
the  first  place,  there  was  no  undertaking  on  the  part  of  the  credi- 
tors to  see  the  bond  regularly  executed :  Secondly,  There  was  no- 
thing in  the  case  to  shew  that  the  pursuer  only  consented  to  be* 
come  bound,  provided  the  other  sureties  were  effectually  bound: 
And,  lastly.  His  Lordship,  attending  to  the  case  of  Lord  Fife,  as 
affirmed  on  appeal,  and  also  the  particular  circumstances  of  the  case 
of  Smith,  was  by  no  means  prepared  to  hold,  that  cautioners,  ad- 
mitting the  genuineness  of  their  subscriptions,  and  allowing  the  bond 
to  be  handed  over  to  the  creditor,  and  intromissions  to  take  place 
in  reliance  on  its  validity,  are  entitled  to  found  on  any  latent  irre- 
gularity of  its  execution  by  their  co-cautioners.  On  the  contrary, 
he  thought  such  a  doctrine  was  not  reconcileable  with  law  or  jus* 
tice ;  and  that  therefore  the  pursuer's  right  of  relief  was  in  no  degree 
affected  by  the  irregular  attestations  in  question. 
The  otiier  Judges  having  concurred  in  this  opinion. 

Judgment.  The  Ckmrt  pronounced  the  following  judgment :  ^  The  Lords  ha* 

<  ving  advised  this  special  case  in  the  Jury  Court,  and  the  revised 
*  cases  for  the  parties,  they  are  of  opinion,  that  the  deceased  Hugh 
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*  MRodoagaU  did  become  bound  by  the  bond  as  cautioner  for  James  ; 
( Cuneron ;  and  therefore  they  sustain  the  defences,  and  assoilzie 

<  the  defender  from  the  conclusions  of  the  UbeL  and  decern  :  Find  MacdougtU  v. 

<  die  pnrsnen  liable  in  the  defender's  expenses,  incurred  unce  the 

<  date  of  the  Lord  Ordinary's  last  interlocutor.' 

LeM  Msimjfm,  Ordinary.  For  tb«  punii«r,  SoL-  O01.  fBopeJ,  Fcrnfth*  D.  lUker^, 
AgokU  For  the  defender,  Dean  ofFae.  fMoncreiffjt  W*  Bavri^  Keay,  Cock- 
hunt*      JR.  CorytS,  W.  S.  Agent.    R.  Clerk. 

S. 


FIRST  DIVISION. 
Ko.  III.  16  Ninmnber  1880. 

JOHN  REID  MILES 

offainst 

JAMES  FINLAY  Atay  Company,  akb  Others. 

Process. — Stat.  5  Geo.  III.  c.  49. — A  petition  and  complaint, 
faunded  on  a  penal  statutef  directed  against  a  mercantile  copartnery 
by  its  social  firm^  and  not  against  the  individual  partners  of  the 
company  nomination,  Jbund  not  competent* 

Miles  presented  a  petition  and  complaint  to  the  Court,  proceeding 
SR  the  narrative,  tiiat  the  respondents,  James  Finlay  and  Company, 
the  proprietors  of  the  Ballindalloch  cotton-works,  and  Matthew  Fin- 
hyson  their  manager,  and  Peter  Marshall  their  cashier  and  cleric, 
were  in  the  habit  of  issuing,  or  causing  to  be  issued,  certain  un- 
stamped cbecks  or  notes  for  money,  of  the  nature  of  bank-notes, 
to  be  circulated  as  specie,  some  of  them  for  seven,  and  others  for 
fire  shillings,  contrary  to  law.  These  notes  were  of  the  following 
tenor: 

16  Sept  seven  shillings.  -^      B^ 

1829.  BaUindalloch  Works.  *  153. 

A  guinea  note 
Win  be  paid  for  an  equal  amount  of  our  checks,  if  pre- 
sented at  the  Work  within  three  months  of  this  date. 

To  the  Merchants  Matt^.  Finlayson. 

ofBalfron. 
£nt<l.  Peter  Marshall. 
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Miles  V.  Fin- 
lay  and  Co., 
and  Others. 


16  Not.  1830.      That  the  petitioner,  who  resided  at  Balfron,  had,  in  the  oourse 
of  his  transactions  with  the  merchants  there,  received  thirtynsix  of - 
these  notes,  of  which  he  had  demanded  payment  from  the  respon- 
dents, which  had  been  refused,  and  the  present  application  was  made 
to  enforce  against  the  respondents  the  penalties  of  the  statute  5 
Geo.  III.  c  49.     That  act  declares,  that  no  notes  shall  be  issued 
in  Scotland,  and  circulated  as  specie,  but  such  as  shall  be  payable 
on  demand  in  lawful  money  of  Great  Britain,  and  without  reserving 
any  power  or  option  of  delaying  payment  thereof  for  any  time  or 
term  whatsoever.   And  that  any  party  who  shall  issue,  or  cause  to  be 
issued,  or  circulate,  or  cause  to  be  circulated,  any  note  or  check  for  mo- 
ney of  the  nature  of  a  bank-note,  <  contrary  to  the  directions  of  this 
act  before  mentioned,  and  to  the  true  meaning  and  intent  thereof, 
shall,  for  every  such  offence,  forfeit  and  pay  to  the  person  or  persons 
who  shall  inform  and  prosecute  for  the  same  L.500  sterling,  with 
full  costs  .of  suit,  to  be  sued  for  and  recovered  by  way  of  complaint 
before  the  Court  of  Session,  upon  fifteen  days'  notice  to  the  person 
or  persons,  bodies  politic  or  corporate  complained  of.  Which  com- 
plsdnt  the  said  Court  of  Session  is  hereby  authorised  and  requi- 
red summarily  to  determine,  without  abiding  the  course  of  any 
roU.'    The  statute  then  declares,  '  And  whereas  a  practice  has  of 
late  prevailed  in  that  part  of  the  United  Kingdom  called  Scot- 
land, of  issuing  and  circulating  notes  as  specie  of  the  nature  of 
bank-notes,  for  small  sums  less  than  twenty  shillings  lawful  mo- 
ney of  Great  Britain,  whereby  great  inconvenience  has  arisen ; 
for  remedy  whereof,  be  it  farther  enacted,  by  the  authority  fore- 
said, that  from  and  after  the  first  day  of  July  1764,  no  note,  ac- 
cepted bill,  post  bill,  ticket,  token  or  other  writing  circulated,  or 
which  may  be  circulated  as  specie,  in  the  manner  of  a  bank  or 
banker's  note,  shall  be  issued,  re-issued,  or  given  out  as  specie,  by 
any  person  or  persons,  bodies  politic  or  corporate,  their  servants 
or  agents,  in  that  part  of  the  United  Kingdom,  for  any  sum  or 
sums  of  money  less  than  twenty  shillings  lawful  money  of  Great 
Britain,  any  law,  usage  or  custom  to  the  contrary  notwithstanding; 
and  that  the  person  or  persons,  bodies  politic  or  corporate,  their 
servants  or  agents,  who  shall,  after  the  first  day  of  June,  issue,  re- 
issue, or  give  out  any  note,  accepted  bill,  post  bill,  ticket,  token 
or  other  writing  aforesaid,  for  any  sum  less  than  twenty  shillings, 
shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of  L.500 
sterling,  with  full  costs  of  suit  to  the  person  or  persons  who  shall 
inform  or  prosecute  for  the  same,  to  be  sued  for  and  recovered  by 
way  of  summary  complaint  before  the  Court  of  Session,  to  be  pro- 
ceeded in  in  manner  before  directed.' 
That  the  respondents  had  incurred  the  penalties  of  the  statute, 
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by  isBiiiiig  or  earning  to  be  issned  the  abovie  notes.     The  petition  i6  Nov.  16dd. 
prayed  for  intimation  <  to  James  Finlay  and  Company,  merchants     ^«i^y^»^ 
in  Glasgow,  and  the  individaal  partners  thereof,  proprietors  of  the  Miles ».  Fin - 
Ballindalloch  cotton-works,  and  to  Matthew  Finlayson  the  ma-  «nd  othen.' 
nager,  and  to  Peter  Marshall  the  cashier  or  clerk  of  the  said  com- 
pany, in  terms  of  the  dd  and  7th  sections  of  the  aforesaid  statute 
the  5th  of  Geo.  III.  c.  49 ;  and  thereafter,  upon  advising  the  same^ 
with  or  without  answers,  to  find  that  the  said  parties  have  incur- 
red the  penalties  imposed  by  the  3d  and  7th  sections  of  the  said 
statute  ;  and  to  decern  and  ordain  them,  conjunctly  and  severally, 
to  make  payment  to  the  petitioner  of  the  sum  of  L.  500  sterling 
for  each  of  the  notes  or  checks  issued  or  caused  to  be  issued  by 
them,  and  herewith  produced,  being  thirty-six  in  number,  widi 
fall  costs  of  suit,  all  in  terms  of  the  aforesaid  statute.' 
Besides  giving  in  answers  on  the  merits,  the  respondents  object- 
ed to  the  competency  of  the  complaint  as  laid,  and  pleaded — 

I.  The  complaint  is  incompetently  laid  against  the  social  firm  of  Retpondcntt' 
James  Finlay  and  Company.     In  a  petition  and  complaint  against  ^^^ 

a  corporation  or  company,  the  invariable  practice  has  been  to  require 
that  the  whole  members  or  partners  of  the  body  shall  be  specially 
convened  as  partners.  Where  a  delict  or  quasi  delict  is  charged,  it 
cannot  be  laid  against  a  company ;  it  can  only  be  made  against  indi- 
viduals by  whom  the  delict  was  committed.  This  is  even  more  ne- 
cessary in  the  case  of  a  mercantile  company ;  because,  although  the 
acting  partner  or  manager  may  bind  all  the  partners  in  the  ordinary 
business  of  the  concern,  yet  he  cannot  bind  them  in  any  delict  or 
quasi  delict.  His  power  of  management  ceases  whenever  delict  or 
quasi  delict  comes  to  be  the  ground  of  obligation.  It  is  only  in  the 
ordinary  afiUrs  of  the  company  that  the  acting  partner  or  manager 
has  a  presumed  mandate  to  bind  all  the  other  partners.  There  are 
no  termini  habiles  under  this  complaint,  which  is  silent  as  to  the  in- 
dividual or  individuals  who  committed  the  alleged  offence,  dF  get^ 
ting  at  the  individual  who  may  be  gfuilty,  or  of  distinguishing  the  . 
innocent 

II.  The  complaint  is  incompetently  laid^  as  being  wholly  with** 
out  specification  of  the  offence  charged,  or  the  person  by  or  against 
whom  it  was  committed,  or  the  circumstances  of  time,  place,  &c. 
under  which  it  is  said  to  have  taken  place. 

It  does  not  bear  that  any  particular  note  has  actually  been  issued. 
It  does  not  say  whether  the  offence  chained  is  <  issuing^  or  ^  can- 
'  sing  to  be  issued ;'  whether  James  Finlay  and  Company,  or  Mat- 
thew Finlayson  manager,  or  Peter  Marshall  cashier  or  clerk,  of  the 
Ballindalloch  ootton-works,  are  all,  or  which  of  them,  the  alleged 
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Miles  V.  Fin- 
Iny  and  Co., 
and  Otben, 


16  Not.  183a  deUhquentB.  It  does  not  properly  des^ate  any  of  the  paHie*  by 
their  residence  or  otherwise  ;  and  it  does  not  set  forth  the  parties 
against  whom  the  delinquency  was  committed,  the  time,  pbce  and 
circamstances  under  which  it  took  place,  or  the  way  and  manner 
in  which  the  notes  came  to  be  transferred  over,  and  to  be  now  in 
the  hands  of  the  complainer.  A  criminal  indictment,  with  such  a 
total  want  of  specification,  would  not  be  entertained  for  One  mo- 
ment ;  and  there  is  no  principle  upon  which  a  complaint  so  penal 
as  this  is  should  be  freed  from  equal  precision  and  specificatioii. 


CompUincr'i 
Pleu. 


Opinion  of 
Court. 


Pleaded  for  the  complainer,  (on  the  competency), — 

I.  The  petition  complains  of  James  Finlay  and  Company,  and 
the  individual  partners  thereof;  and  the  original  answers  were  lod- 
ged in  name  of  ^  Kirkman  Finlay,  Esq.  merchant  in  Glasgow,  and 

<  other  individual  partners  of  the  firm  of  James  Finlay  and  Com- 

<  pany,  merchants  in  Glasgow/  The  individual  partners  of  the 
company  have  thus  been  cited,  and  have  appeared  as  parties,  the 
leading  partner,  Mr  Kirkman  Finlay,  by  name.  Although  the 
later  papers  were  lodged  in  name  of  James  Finlay  and  Company, 
the  respondents  were  not  entitled  to  alter  the  designation  by  which 
they  first  appeared  in  Court  Even,  however,  if  the  complaint  as 
laid  should  be  considered  as  defective,  in  not  having  the  names  of 
the  individual  partners,  the  objection  may  be  obviated  byasupple^ 
mentary  complaint  i^ainst  each  individual  of  the  company,  as  soon 
as  the  complainer  is  furnished  with  their  names  and  designations. 
Upon  that  point  the  complainer  is  not  possessed  of  the  requisite  in« 
formation ;  but  the  respondents  are  not  entitled  to  withhold  it 

II.  The  statute  libelled  on  prescribes  no  particular  form  df  com* 
plaint  It  may  be  necessary  to  set  forth  distinctly  the  offence  char* 
ged,  and  the  party  or  parties  by  whom  it  is  alleged  to  have  been 
committed.  It  is  only  from  these  premises  the  conclusions  of  th6 
statute  can  be  drawn.  Both  of  these  aresufficientiy  specified  in 
this  complaint  The  offence  is  described  in  the  words  of  the  Sta- 
tute ;  and  the  parties  alleged  to  have  been  guDty  of  the  offence 
complained  of  are  sufficientiy  designated,  or,  if  there  is  any  defect 
in  this  respect,  it  may  be  supplied  by  a  supplementary  complaint 

Lord  GiUies. — This  is  a  question  of  great  importance.  There 
are  two  objections  here.  The  first  is,  that  the  complaint  is  directed 
against  the  company  and  not  against  tiie  individual  partners ;  and 
the  second  is,  as  to  the  want  of  sufficient  specification.  These  ob- 
jections are  quite  different  in  themselves. 

X  am  clear  that  ihe  first  objection  is  good,  and  that  a  company 
ouinot  be  ccmvened  in  such  a  oomphunt  as  the  present    It  is  true 
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Aat  all  the  partners  of  the  company  are  liable  for  the  true  debts  of  ]6  Nor.  1830. 
the  company,  whether  their  naibe  appear  in  the  firm  or  not,  or    ^^^V^^ 
whedier  they  are  even  known  as  partners.    But  all  the  members  of  ijf''^d'(5°" 
die  oonpafiy  aj«  not  liable  for  the  delict  of  any  one  or  more  of  the  and  Othen.* 
d^Murtners.    If  one  member  of  a  company  commits  a  trespass,  sure- 
ly die  others  cannot  be  liable  for  that     If  one  copartner  goes  out 
of  the  ordinary  line  of  the  business,  the  others  will  not  be  liable  for 
him ;  and  it  is  no  ordinary  part  of  the  business  of  a  company  to  act 
contrary  to  law.    The  offence  here  is  not  one  which  could  be  com- 
nitted  by  a  company  as  a  company ;  it  must  have  been  committed 
by  the  members  individually,  and  therefc»e  the  complaint  ought  to 
have  been  directed  against  the  individual  partners.    But  the  names 
of  two  individuals  are  stated ;  it  remains  to  be  considered  whether 
the  complaint  is  competent  as  against  them.     There  may  be  some 
doubts  on  this ;  but  as  the  statute  particularly  mentions  *  bodies 
<  polide  or  corporate,  their  servants  or  agents,'  and  as  the  names  of 
de  manager  and  cashier  are  mentioned,  I  rather  think  the  complaint 
may  be  c<Hnpetent  as  to  these  two.     In  regard  to  the  want  of  spe- 
c^katEon,  I  should  wish  to  know  what  was  the  practice  in  similar 


The  o^Aer  Judffes  having  concurred — 

The  Cowrt  dismissed  the  complaint  as  incompetent  against  Jame^  Jndgmeiit. 
Unlay  &  Co. ;  <  and  before  farther  answer,  allow  the  other  respon-' 
<»  dents,  Matthew  finlaysw  and  Peter  MarshaU,  to  give  in  a  mi* 

*  nute,  stating  the  practice  and  procedure  in  cases  of  usury,  and 
<  odier  eases  of  a  similar  nature,  either  upon  a  summons  or  upon  a 

*  petition  and  complaint,  as  audiorised  by  particular  statutes.' 

Act  UL^Gtfu  {Bope,)  Maiiiand.    John  CvBeny  W.  S.  Agent.         Alt  VeancfFae. 
(J^fnyf )  09ckhirth  Jbnry,    CUbmn^Crmgt,  Ifardiavf,  4[  DaimO,  Agents.   A  Clerk. 

T. 
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PinST  DIVISION. 

No.  IV.  16  Ntwember  1690. 

JAMES  MACGAVIN 

offoinst 
JAMES  STEWART. 

Appeal. — Process. — Cireumstanees  in  tohieh  the  Court  ddayed  to 
apply  a  judgment  cand  remit  by  the  House  ofLordst  tiUthey  submit* 
ted  the  matter  to  the  reconsideration  of  the  Lord  ChaneeHar* 

In  an  action  originally  at  the  instance  of  John  Stewart  and  James 
Whyte^  afterwards  insisted  in  by  Macgavin,  as  trustee  on  their  se- 
questrated estate,  against  James  Stewart,  the  Court  of  Session,  after 
considerable  litigation,  sustained  the  defences,  assoilzied  the  de- 
fender, and  found  him  entitled  to  expenses. 

The  pursuer  having  entered  an  appeal,  the  defender  obtained  in- 
terim execution  for  the  expenses,  which  were  paid. 

In  the  appeal  the  House  of  Lords  pronounced  this  judgment : 

*  It  is  ordered  and  adjudged  by  the  Lords  Spiritual  and  Temporal 

*  in  Parliament  assembled,  that  the  interlocutors  complained  of  in 

*  said  appeal  be,  and  the  same  are  hereby  reversed :    And  it  is  fiu*- 

<  ther  ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Ses- 

<  sion  in  Scotland,  with  directions  to  submit  the  question  and  facts  to 
'  a  special  jury,  and  that  it  be  an  instruction  to  the  Jury  Court  to 
^examine  the  parties  viva  voce  before  them.' 

On  moving  a  petition  for  Macgavin  to  apply  this  judgment — 
The  Lord  President  observed — That  there  was  something  peculiar 
in  the  remit  in  this  case,  and  he  did  not  think  the  Court  could  in  hoc 
statu  apply  the  judgment  In  so  far  as  the  judgment  merely  re- 
versed the  interlocutors  of  this  Court  it  could  be  at  once  applied ; 
but  the  instruction  which  their  Lordships  were  directed  to  give  to 
the  Jury  Court  to  examine  the  parties  viva  voce  before  them  au- 
thorised a  proceeding  which  was  not  only  unknown  in  our  practice, 
but  was  at  variance  with  the  established  principles  of  the  law  of 
Scotland ;  and  therefore,  before  applying  diis  judgment,  his  Lord- 
ship suggested  the  propriety  of  consulting  the  Judges  of  the  other 
Division. 

The  Counsel  for  the  petitioner  submitted,  that  the  Court  had 
no  power  to  do  any  thing  but  to  apply  the  judgment  It  might  be 
attended  with  difficulty  how  the  party  could  carry  it  into  execu- 
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i  tkui ;  but  still  it  was  Ae  duty  of  the  Court  to  apply  the  judgment,  16  Nov.  1030, 
?  fctfing  to  the  parties  to  extricate  the  matter  as  Aey  best  could.         ^^^V^^ 
•     Lord  Gillies  said — The  judgment  contains  instructions  to  the  stewT"  "' 
^\  Jfsrj  Court,  but  there  is  no  such  court  now  in  existence. 


I    The  petition  was  delayed.  Couru  **  ^ 

Wlien  it  was  again  moved,  the  Lord  Presidcfnt  stated,  that  after 
coosdtbig  with  the  other  Judges,  it  was  the  opinion  of  the  Court, 
tiat  no  step  should  be  taken  till  he  submitted  the  matter  to  the 
coBsidenidon  of  the  Lord  Chancellor.  There  was  one  circumstance 
H  wiuch  does  not  t^pear  to  haye  been  known  to  the  House  of  Lords* 
^4  Qoe  of  the  parties  was  dead  before  the  judgment  was  pronounced. 
I  No  doabt  the  representatives  may  have  sisted  themselves  to  aU"*  - 
j  tkorke  the  action  to  proceed,  but  they  could  not  be  examined  ou 
^^-  die  facts  as  the  original  party ;  and  the  House  of  Lords  could  never 
^  intend  that  one  of  the  parties  should  have  an  opportunity  of  tellingp 
^  \  Us  own  story  when  the  other  could  not. 

The  petitioner's  counsel  stated — That,  as  the  terms  of  the  remit 

were  somewhat  doubtful,  he  had  no  wish  to  object  to  the  course' 

^  vlich  the  Court  proposed,  in  so  far  as  related  to  the  remit     But 

IS  the  judgment  contained  a  reversal,  the  petitioner  was  entitled  to 

^  repayment  of  the  expenses,  which  he  had  paid  on  security  for  re-o 

^  payment  in  case  of  reversaL   To  this  extent  he  was  entitled  to  have 

tlie  judgment  applied. 

The  Cotert  acquiesced  in  this,  applied  the  judgment  to  that  ex-  Judgment, 
tent,  but  quoad  ultra  superseded  the  petition. 


fci 

< 


ict  Den  of  Foe.  fJeffr^^J  GrtaMddM,        Char.  J.  F.  Orr,  W.  &  Agent. 
Alt  SoL^GeiL  f Hope, J         W.  Poinck,  W.  S.  Agent.        S.  Clerk. 


T. 


SECOND  DIVISION. 

No.  V.  17  November  1830, 

LYLE  ANi>  TRUSTEE 

against 

BALFOUR. 

Title  to  pursue. — It  is  incompetent  to  raise  a  declaratory  action;, 

*  without  any  conclusion  in  which  the  pursuer  has  any  ostensible  in- 

teresty  solely  for  ihe  purpose  of  declaring  afojct^  which  may  avail  the 
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17  Nov.  1690.      permer  in  a  separate  acHoTij  in  which  he  has  doied  a  record  untkiOmi 
^'^^/'^        making  any  such  averment. 

Lyle  and  Trus- 
tee v.  Balfour. 

Mr  Cunningham  Graham  was  proprietor  of  the  form  of  Dnimsy 
whicli  was  part  of  the  entailed  estate  of  Gartmore,  as  well  as  of 
ether  lands  which  were  unentailed. 

In  1814,  wiA  a  view,  as  was  said,  of  effecting  a  frvouraUe  ex*- 
oambion  between  part  of  his  entailed  and  unentailed  propeHy,  he 
granted  a  lease  of  that  fium  to  his  confidential  agent,  Mr  Georg^e 
Donlop,  writer  to  the  signet,  for  a  rent  of  L.70  :  4 :  10  per  annam^ 
for  nineteen  years.  In  1815,  Dunlop  granted  a  subtack  to  George 
Graham,  to  last  during  all  the  endutance  of  his  own  lease,  at  a  rent 
ef  L.180.  In  the  same  year  Dunlop,  in  consideration  of  a  sum  of 
L.7(K),  g^ranted  an  assignation  to  the  subtack,  to  the  extent  of  L.100 
of  die  yearly  surplus  rent,  to  Thomas  Balfour,  and  at  the  same 
time  bound  himself,  by  a  collateral  personal  obligation,  to  guarantee 
liie  regular  payment  of  this  annuity.  The  assignation  thus  granted 
was  formally  intimated  to  Graham,  the  subtenant. 

Some  years  afterwards  Mr  Graham  haying  effected  his  excain- 
bion  under  the  statute  10  Geo.  III.  c.  61,  the  fiurm  of  Drums  was 
exposed  to  sale,  and  purchased  by  the  pursuer  Mr  Lyle.  This 
gentleman  was  allowed  to  enter  into  possession  of  the  land,  and  for 
several  years  drew  the  subrent  of  L.180  directly  from  the  occupier 
Geoi^e  Graham,  without  apparently  ever  having  had  his  attention 
called  to  the  real  nature  of  his  right,  although  it  was  said  that  his 
name  was  entered  in  the  Gartmore  rental  as  a  subtenant.  Balfour, 
the  assignee,  during  all  this  time  drew  the  annuity  directly  from 
Dunlop.  In  1822,  Graham  the  subtenant  being  unable  to  continue 
payment  of  his  rent,  entered  into  a  transaction  with  Mr  Lyle  the 
landlord,  by  which  he  renounced  his  lease ;  and  the  landlord  took 
the  lands  off  his  hands,  and  bound  himself,  by  written  agreement,  to 
free  and  relieve  him  of  all  obligations  to  the  landlord,  <  or  g^anter  of 
*  the  said  tack.' 

In  1826  Dunlop  became  bankrupt,  and  being  no  longer  able  to 
pay  the  annuity  to  Balfour  his  assignee,  that  gentleman  came  against 
Mr  Lyle,  as  the  person  who  had  taken  burden  for,  and  stood  in  the 
place  of  George  Graham,  the  subtenant  of  the  lease,  which  had  been 
assigned  to  him,  and  to  whom  intimation  had  been  made. 

An  action  was  raised  on  this  claim  by  Balfour ;  and  in  preparing 
that  cause  for  judgment  a  record  was  made  up,  in  which  the  lease 
granted  by  Mr  Cunningham  Graham  to  Dunlop  was  alleged  as  a 
&ct  in  the  condescendence  for  Mr  Balfour,  and  admitted  in  the  an- 
swers for  Mr  Lyle.  The  Lord  Ordinary  afterwards  pronounced  an 
interlocutor  against  the  latter ;  and  when  this  judgment  was  brought 
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moder  review  of  the  Inner'-House,  the  counsel  for  the  reclaimer  17  No?.  1830. 
fimnded  on  the  drcmnstance,  that  this  lease  was  apparently  a  simu-    ^'^'s^^^ 
kte  transaction  and  trust  in  ihe  person  of  Dunlop,  for  the  behoof  of  ^^^.^Balfour!" 
die  sdler.    It  was  objected  to  this  plea,  that  there  was  no  allegation 
cf  the  &ct,  upon  which  it  rested,  in  the  record,  where,  on  the  con- 
tnry,  the  defender  had  admitted,  without  qualification,  the  granting 
of  the  lease,  and  had  made  no  counter  averment  of  trust.     The 
Court,  after  some  consideration,  sisted  procedure  in  this  action,  to 
aQow  the  parties  time,  if  it  was  still  practicable,  to  remedy  this  sup- 
posed defect  in  the  record. 

Hie  defender,  Mr  Lyie,  accordingly  raised  the  present  action  of 
decfaoEBtor,  in  which  he  called  as  defenders  Mr  Geoi^  Dunlop  and 
Mr  BaUbur ;  the  only  conclusions  of  his  summons  being,  to'  have  it 
found  and  declared,  that  the  foresdd  lease  was  a  trust,  in  the  person, 
of  Dunlop,  for  behoof  of  Mr  Cunningham  Graham,  and  that  both 
defenders  should  be  found  liable  in  expenses,  in  case  they  opposed 
decree  being  taken  in  terms  of  the  summons. 

Dunlop  made  no  appearance,  and  decree  was  accordingly  taken 
against  him  in  absence ;  but  Mr  Balfour  appeared,  and  gave  in  pre- 
fiminary  defences  against  the  competency  of  the  action.  I.  That, 
as  tiie  true  purpose  of  this  action  is  to  defeat  the  express  enactment 
of  tiie  judicature  act,  and  is  therefore  a  device  pessimi  exempli,  it 
ought  not  to  be  sustained.  II.  That  the  pursuers  have  neither  titie 
nor  interest  to  have  a  trust  declared  as  existing  between  two  third 
parties. 

The  Lord  Ordinary  took  the  cause  to  report  on  cases  upon  the 
preliminary  defences,  and 

The  pvasaers  pleaded — That  Dunlop  having  admitted  the  trust.  Pursuers' 
by  making  no  appearance  in  defence  against  the  conclusions  of  the  ^^ 
sommons,  the  other  defender  had  no  interest  to  oppose  decree  be- 
ing taken  in  terms  of  the  libel ;  that  the  pursuer  had  certainly 
both  a  tide  and  interest  to  declare  the  true  nature  of  a  right  ap- 
parentiy  affecting  his  estate,  and  that  the  effect  which  the  decree, 
iHien  obtained,  might  have  in  the  other  action,  in  which  the  record 
was  dosed,  but  which  was  now  »sted,  was  not  liujus  loci,  and 
ooold  not  affect  the  rights  of  the  parties  in  the  present  process. 

The  defender  answered — That  the  object  of  the  action  was  sufil-  Defender's 
ciently  declared  to  be  merely  to  have  certain  iacts  ascertained,  for     ^"* 
the  purpose  of  being  founded  on  in  another  action,  in  which  they 
were  not  alleg^ ;  and  that  there  were  no  conclusions  drawn  from 
these  fiicts,  in  the  present  summons,  in  which  the  pursuers  had  any 
ostendble  interest :  That  it  was  the  unanimous  opinion  of  the  con- 
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17  Nov.  1830.  suited  Judges,  in  the  case  of  the  Landholders  of  Zedand  v.  The 
^^V^^    Freeholders  of  Orkney,  8.  July  1829,  that  an  action  to  declare  mere 
tee  v.^aifourT  abstract  facts,  from  which  no  right  accruing  therefrom  to  the  pur- 
suer  is  deduced  in  the  summons,  is  incompetent :  That  on  the   ge- 
neral principles  of  law,  the  pursuer  had  no  pleadable  title  or  interest 
to  pursue  a  declarator  of  trust  as  between  two  third  parties,  not 
ing  invested  with  the  rights  of  either  the  alleged  truster  or 
tended  trustee. 


Judgment* 

OptDioi^  of 
Court. 


The  Court  unanimously  sustained  the  preliminary  defences  for 
Mr  Balfour,  and  dismissed  the  action  i^ainst  him. 

The  Lord  Justice^Clerk  said — I  see  no  reason  to  depart  from  the 
opinion  which  I  expressed,  along  with  all  the  other  consulted 
Judges,  in  the  case  of  the  Landholders  of  Zetland,  and  I  cannot  see 
any  sufficient  interest  libelled  upon  which  the  pursuer  can  call  up- 
on a  court  of  law  to  give  judgment  in  the  present  declarator. 

The  other  Judges  concurred. 

The  Courts  in  the  other  action  by  Mr  Balfour  against  Mr  Lyle 
and  his  trustee,  which  was  put  to  the  roll  at  the  same  time,  ordered 
cases,  and  allowed  the  parties  to  put  in  such  new  pleas  of  law  as  it 
was  competent  for  them  to  maintain  in  the  present  state  of  the  re- 
cord. 

Lord  Ordinary  Medwyn,      Act.  Dean  of  Foe,  (Jeffny)  and  J,  8,  More,      Alt.  Skene 
and  Shaw.      E.  MacmiUan,  S.S.  C.  and  Ja$,  Pedie,  W.  S.  Agenta.       T.  Clerk. 

u. 


FIRST  DIVISION. 


No.  VL 


18  November  1830. 


Wm.  SCOTLAND,  Suspender, 

offainst 
WALKINSHAW. 


Process. — Title  to  pursue. — Society. — Ship. — Held  to  be  inr- 
competentfor  one  of  two  joint  owners  of  a  ship  to  bring  an  action^  in  his 
ovm  name,  for  payment  of  a  debt  due  to  both  otonersy — and  that  this 
defect  was  not  cured  by  a  supplementary  action  afterwards  brought 
in.  the  name  of  the  other  partneryfor  payment  of  his  half  of  the  debt. 
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(Ae  two  actions  not  being  e&rgointd^)  and  a  minute  by  the  original  '8  Nov.  1830. 
pwmber^  restricting  his  daim  to  the  other  halfi — and  a  bill  of  sus-  j^^^tland^ 
pension  of  a  charge  far  payment  of  tlie  expenses  fnmd  due  in  this  Walki 
imeompetent  action  refiised. 

The  suspender,  WiUiam  Scotland,  and  his  brother,  Robert  Scot- 
had,  were  registered  as  joint  owners  of  the  brig  Unity  of  Kincar- 
dine«  In  1829,  an  action  was  raised  before  the  Conrt  of  Admiral- 
ty, at  the  instance  of  the  suspender,  designing  himself  ^  William 
^  Scodand,  shipowner  in  Kincardine,  owner  of  the  brig  or  vessel 
<  called  the  Unity  of  Kincardine,'  directed  against  the  charger,  and 
concladin^  for  payment  of  a  certain  sum  of  demurrage,  alleged  to 
be  due  in  respect  of  the  detention  of  the  vessel. 

A  bond  of  caution  being  lodged,  the  action  was,  in  terms  of  the 
•tatate,  remitted  to  the  Jury  Court,  where  the  foUoMong  prelimi- 
nary defence  was  stated :  The  pursuer  has  not,  per  se,  a  title  to 
maintain  this  action.  He  is  not,  and  was  not,  the  sole  owner  of  the 
Unity,  at  least  dutiug  the  period  to  which  the  action  related.  He 
and  Robert  Scotland  were  joint  owners ;  but  it  is  settled  law  that 
one  of  several  joint  owners  cannot  maintain  an  action  relative  to 
their  joint  property ;  and  as  the  pursuer  has  produced  no  mandate 
or  authority  from  Robert  Scotland,  his  co-owner,  his  title  is  defec- 
tive, and  the  action  ought  to  be  dismissed. 

The  Chief  Commissioner  retransmitted  the  case  to  the  Court  of 
Admiralty,  to  consider  the  preliminary  defence. 

Thereafter,  in  order  to  supply  this  defect,  a  supplementary  ac- 
tion was  raised  in  the  name  of  Robert  Scotland,  the  co-owner,  con- 
duding  for  one-half  of  the  sums  of  demurrage ;  and  in  this  action 
decree  in  absence  was  pronounced  against  the  defender,  who  had 
fidled  to  lodge  a  bond  of  caution.  In  the  original  action,  William 
Scotland,  (the  suspender,)  gave  in  a  minute,  referring  to  the  sup- 
plementary action,  and  restricting  the  conclusions  of  his  own  action 
to  the  extent  of  one-half. 

The  defender  maintained  that  the  defect  had  not  been  supplied 
bj  the  supplementary  process ;  that  the  interest  of  the  cautioner  to 
insist  in  the  objection  wonld  be  prejudiced,  and  that  the  action 
ought  to  be  dismissed. 

The  actions  were  not  conjoined  by  the  Judge-Admiral ;  but  his 
Lordship,  by  his  first  interlocutor,  '  in  respect  that  the  preliminary 
'  defence  is  now  obviated  by  the  supplementary  action,  and  amend- 
'*  ment  of  the  original  libel,  repelled  the  defence,  but  found  the  pur- 

*  suer  entitled  to  expenses.'     But,  after  advising  a  petition  and  aih- 
swers,  and  cases,  the  Judge- Admiral  found,  <  that  it  is  the  general 

*  nde  of  law,  that  a  part-owner  of  a  vessel  cannot,  per  se,  insist  in 
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Scotland  v. 
Wfllkinabaw* 


18  Nov.  183a  c  an  action  for  debts  dae  to  the  whole  ownen/  &c. :  Found,  *  that 
*  the  proceedings  which  have  taken  place  since  the  date  of  the  ori* 

<  ginal  action  cannot  cure  the  defect  in  that  action,  nor  bring  the 

<  case  under  any  of  the  exceptions  to  the  general  role  aboVe  allu- 

<  ded  to :  Therefore  altered  the  interlocutor  complained  of,  and 
^  soilzied  the  defender,  and  found  the  pursuer  liable  in 

A  charge  having  been  given  by  the  defender  for  the 
thus  found  due,  the  pursuer  brought  the  present  suiqpension^  and 
pleadedy — 


Panuer'a 
Pleas. 


That  the  ground  of  the  Judge- Admiral's  decision  was,  that  the 
co-owners  of  a  vessel  were  partners,  and  that  partners  of  a  company 
could  not  sue  separately  for  a  company  debt,  because  none  of  theaa 
separately  were  creditors  at  all  in  such  a  claim.    But  the  cases  of 
a  copartnery  and  co-ownership  in  a  vessel  were  entirely  different. 
The  co-owners  of  a  vessel  were  directly  and  personally  vested  with 
a  jus  exigendi,  and  had  each  individual  rights,  which  they  eould 
enforce ;  but  this  abstract  point  did  not  occur  in  the  present  case. 
The  only  defect  wtts,  that,  by  the  terms  <tf  the  original  acdon,  all 
the  parties  were  not  in  the  field,  and  that  the  defender  was  not  in 
safety  to  ti&e  the  oomplainer's  discharge  for  the  debt;  but  these 
grounds  were  obviated  by  the  supplementary  action  brought  in  the 
name  of  Robert  Scotland,  by  which  a  full  and  feur  discussion  of  the 
questions  at  issue  was  insured*    As  decree  has  been  obtained  in 
that  action,  the  only  competent  action  which  the  complainer  oookl 
now  bring  would  be  one  in  his  own  name,  for  his  own  share  of  the 
daim ;  and  that  is  the  very  nature  of  the  action,  as  restricted,  which 
has  been  dismissed. 


Defender's 
Fleas. 


It  was  amweredj — That  the  complainer  had  not  adopted  the 
proper  steps  to  remedy  the  admitted  defect  in  his  precept.  An 
amendment  of  the  libel  was  indispensable  to  enable  the  defender  to 
amend  his  defences ;  but  the  minute,  by  which  the  complainer  re- 
stricted the  conclusions  of  his  acti<m  to  one-half  of  the  sum  origi- 
nally claimed,  could  not  amend  the  statement  ccHitained  in  the  ori- 
ginal precept,  that  the  complainer  was  sole  owner  of  the  brig,  which 
was  the  title  upon  which  the  claim  was  rested.  Besides,  this  minute 
rested  entirely  upon  the  supplementary  action  brought  in  the  name 
of  Robert  Scotlajid,  an  entirely  separate  process,  which  never  was 
conjoined,  and  did  not  admit  of  being  conjoined,  with  the  original 
action  at  the  instance  of  the  suspender.  But,  supposing  the  objec- 
tion, in  point  of  form,  could  be  obviated,  it  was  settled  by  the 
law  of  England,  and  this  was  agreeable  to  the  jHrindples  of  the  law 
of  Scotland,  (acceding  to  which  it  was  incompetent  for  a  partner 
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of  a  conqMDij  to  hnag  an  aeftkni  for  Us  share  of  a  debt  due  to  tbe  18  Nov.  issa 
eonponj,}  that  a  part-owner  was  not  entitled  to  sue  for  hk  own 
sbare  of  freight^  demorrage,  or  other  claims  competent  to  the  owners^  ^v^^uonabav, 
against  third  parties^  by  himself  individnaUy ;  AbbUj  p«  1^  eh.  8^ 
1 13»  p.  eijSditdiL;  §  14»  P-  82;  I.  Hott.  370,371.   The  proper 
and  effectual  remedy  would  have  been,  to  have  hrooglvt  a  new 
action  in  the  name  ^  belh  part-owners. 
The  canae  harii^  been  reported  to  the  Court, — 

lard  Balj^y. — It  is  a  general  rale  of  law,  that,  in  the  case  of  Opinion  of 
a  copartnery,  it  is  not  competent  for  one  of  the  partners  to  main* 
Inn  an  action,  in  his  own  name,  for  a  debt  dne  to  the  company. 
It  is  net  necessary,  indeed,  io9  erety  individual  partner  to  iaaiat; 
for  if  the  action  is  raosed  in  the  name  of  the  company,  or  by  one  of 
Ae  partners^  with  a  mandate  from  the  rest,  this  is  suffimnt.  If  one 
«f  the  parfeiers  should  refuse  to  concur,  the  remedy  was  to  fidlsaeh 
a  partner  as  a  defender  in  the  action.  But,  in  the  present  case^ 
the  admitted  Ikct  was,  that  a  part-owner  of  a  vessel  bad  brought  an 
actioD  for  payment  of  the  whole  debt  due  to  both  partnen,  which 
was  clearly  incompetent  He  was  not  entitled  to  the  whole  sum  ; 
nor  eonld  he  have  granted  a  valid  dischaf ge,  if  it  Iiad  been  paid  to 
him.  If  the  second  action  had  been  conjoined  with  the  origkial 
one,  or  if  it  had  been  raised  in  the  name  of  bo^  partners,  this  might 
have  supplied  the  defect;  but  neither  of  these  thii^  were  done« 
ffii  Lordship  was  not  inclined  to  depart  from  the  laws  of  Scotland^ 
IB  fcvour  of  the  rules  laid  down  in  England ;  but,  in  the  present 
case,  these  rules,  in  regard  to  joint  owners  of  ships^  were  i^ree* 
able  to  the  principles  of  the  law  <^  Scotland  with  regard  to  copart- 
nery ;  and  his  Lordship,  therefore,  thought  that  the  suspender  was 
fiable  in  the  expenses  incurred  by  fats  incompetent  action,  and  that 
the  bill  of  suspension  ought  to  be  refused. 

Lord  Craiffie. — In  the  case  where  one  brings  an  actimi,  as  sole 
owner  of  a  ship,  or  an  action  of  debt,  as  having  right  to  tiie  whole 
debt,  it  is  not  our  practice  to  dismns  the  action  in  toto,  if  it  appear 
tint  he  truly  has  right  to  a  certain  share  of  the  ship,  or  a  propor- 
tion of  the  sums  sued  for.  The  action  is  sisted  until  the  other 
party  having  an  interest  is  called,  or  concurs  in  tiie  action,  or, 
as  in  this  case,  brings  a  supplementary  action.  In  all  these  cases 
there  is  nothing  to  prevent  a  full  and  definitive  judgment,  according 
to  the  rights  of  the  parties.  In  this  case  such  a  supplementary 
action  was  brought,  and  received  by  the  Judge,  and  virtuidly,  though 
not  expressly,  conjoined  by  the  first  interlocutor  of  the  Judge  Admi- 
ral, it  being  found  that  the  preliminary  defence  had  been  obviated ; 
but,  instead  of  persevering  in  the  same  course,  the  Judge  after- 
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18  Not.  1830.  wards  dismissed  the  action,  and  pronounced  a  decree  in  fitvour  of 
the  other  partner  in  the  supplementary  action,  although,  when  se- 
parately considered,  liable,  in  point  of  form,  to  the  same  objection ; 
and  of  this  decree  a  reduction  had  been  brought.  In  these  circum- 
stances, the  suspension  now  brought  by  the  original  pursuer,  with 
regard  to  the  expenses  awarded  against  him,  (except,  perhaps,  as 
to  the  preliminary  defence,  as  originally  stated,)  ought  to  be  pass- 
ed, and  conjoined  with  the  reduction,  so  that  the  whole  question 
between  the  parties  might  be  decided  at  the  same  time. 

Juord  GiUies. — ^The  question  is,  whether  one  of  several  part- 
owners  of  a  ship  is  entitled  to  bring  an  action  for  payment  of  a 
debt  due  to  the  whole  partners.    It  was  not  maintained,  in  point  of 
law,  that  this  was  competent ;  and  the  only  point  to  be  determined 
was,  as  to  the  payment  of  the  expenses  occasioned  by  this  incom- 
petent action.     No  defences  could  be  stated  to  the  action  in  the 
Court  of  Session;  for,  in  terms  of  the  statute,  it  was  remitted.de 
piano  to  the  Jury  Court,  and,  as  soon  as  the  objection  was  there 
stated,  it  was  admitted  to  be  good ;  but,  instead  of  consenting  to 
the  action  being  dismissed,  as  he  ought  to  have  done,  and  bringing 
a  new  one,  the  suspender  attempted  to  cure  the  defect  by  bringing 
the  supplementary  action ;  but,  by  the  rules  of  law  in  every  coun- 
try, the  defender  was  entitled  to  the  expenses  incurred  by  the  ori- 
ginal incompetent  proceeding*    Even  if  the  actions  had  been  con- 
joined, and  the  defect  had  thus  been  cured,  the  defender  would  still 
have  been  entitled  to  his  expenses.   His  Lordship  could  see  no  de- 
fence against  this  claim.    It  was  a  gross  blunder  on  the  part  of  the 
su^ender,  and  the  expenses  were  occasioned  by  his  own  feult. 

The  Lord  President  concurred. 

Ther  Court  therefore  <  repel  the  reasons  of  suspension ;  find  the 
^  letters  orderly  proceeded,  and  decern ;  also,  find  the  suspender 

<  liable  to  the  respondent  in  payment  of  the  expenses  incurred  in 

<  this  Court,'  &c. 


Judgment. 


Lord  PUmSfyf  Ordinary. 
Chaa,  JPisA«r,  Agent. 
1^.  Clerk. 


For  the  suspender^  Detm  of  Fae»  (J^ffre^t)  Nmou* 
Alt.   GnenthieUs.       W,  Mackeney^  W.  S.  Agent 


C. 
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FIRST  DIVISION. 
No.  VIL  19  November  1830. 

MRS  H.  CULLEN 

apainst 
WILLIAM  EWING. 

COAATOR  AD  LlTt:M. — TiTLE  TO  PURSUE.— HuSBAND  AND  WiFE. 

-^A  wife,  Uoing  separate  from  her  husband^  and  carrying  on  busi^ 
nesB  en  her  own  aecounty  jfbund  entitled  to  pursue  an  action  of  da- 
mages for  dander  offoinst  her  character,  and  to  have  a  curator  ad 
litem  cg^pointed  to  her,  ike  husband  having  refused  to  give  his  cow- 


The  punuer,  designing  herself  spouse  of  Thomas  Collen,  writer 
ID  CfbflgoWy  raised  this  action  in  her  own  name,  proceeding  on  the 
nanstiYey  that,  deriving  little  assistance  from  her  husband,  and  ha- 
ving no  other  means  of  supporting  hetself  and  her  two  daughters 
by  a  former  marriage,  she  had  taken  a  house  in  Edinburgh  for  the 
purpose  of  receiving  boarders ;  that  in  an  action  at  the  instance 
of  a  person  of  the  name  of  Wight,  who  boarded  in  her  house,  against 
the  present  defender^  the  defender  had,  in  his  written  pleadings, 
used  expressions  injurious  to  the  character  and  reputation  of  the 
pursuer ;  and  therefore  concluding  against  him  for  damages. 

The  defender  stated,  as  a  dilatory  defence,  that  the  action  was 
moompetent,  upon  the  ground  that  it  had  been  raised  by  a  married 
wmnan,  without  the  concurrence  of  her  husband. 

The  pursuer  gave  in  a  petition  to  the  Court,  for  the  appointment 
of  a  curator  ad  litem,  in  respect  her  husband  refused  to  concur  in  the 
action.  The  Court  remitted  that  petition  to  the  Lord  Ordinary. 
The  application  was  opposed  by  the  defender,  and  the  Lord  Ordi- 
nary, without  giving  any  deliverance  on  the  application  for  ap- 
pointment of  a  curator  ad  litem,  <  sustained  the  preliminary  defence.' 

The  pursuer  reclaimed,  and  prayed  the  Court  to  appoint  a  cura- 
tor ad  litem  to  her,  and  to  repel  the  dilatory  defence. 

In  support  of  the  reclaiming  note,  the  pursuer  pleaded — That  Fanner's 
the  defender  and  her  husband,  who  had  separated  from  her,  were     ^^ 
in  collusion  to  prevent  her  vindicating  her  character,  and  that  on 
diis  account  the  husband  had  refused  his  concurrence.     In  these 
tireumstances,  she  was  entitled  to  prosecute  the  action  in  her  own 
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19  Nov.  1830.  name,  and  to  have  a  curator  ad  litem  appointed  to  her;  Finlay  v. 
Hamilton,  6  Feb.  1748,  M.  6061. 


CuUen  V, 
Ewing. 


Defender's 
Fleas. 


Opinion  of 
Court 


The  defender  opposed  the  appointment  of  a  curator  ad  litem,  and 
pleaded — That  the  pmrsuer,  being  a  married  woman,  could  not  pro- 
secute the  action  without  the  concurrence  of  her  husband ;  JErsL 
I,  1,  21.  The  object  of  the  action  was  to  obtain  damages,  which, 
if  recovered,  would  belong  to  the  husband.  He  was  therefore 
entitled  to  say,  that  he  did  not  wish  damages,  and  was  entitled 
to  discharge  any  claim  for  them,  or  to  decline  prosecuting  an  action 
for  them.  The  husband  is  the  party  entitled  to  judge  of  the  pro- 
priety of  the  action :  he  has  done  so,  and  has  refused  his  concur- 
rence ;  and  the  wife  cannot  insist  in  an  action  in  her  own  name,  or 
to  have  a  curator  ad  litem  appointed,  when  the  husband,  w4io  is 
alone  entitled  to  judge  whether  the  action  was  proper  or  not,  re- 
fuses to  give  his  concurrence,  which  is  equal  to  having  disdutrged 
the  action  altogether. 

Lord  GiBies. — I  do  not  know  what  right  the  defender  has  to  dp- 
pose  the  appointment  of  a  curator.  I  would  wish  to  know  if  thm 
is  any  instance  of  a  party  being  enti^d  to  oppose  Ae  appointment 
of  a  curator  ad  litem,  that  party  being  tlie  defender  called  in  the 
action. 

Lord  Craigie. — Although  the  general  rule  of  law  is,  that  a  wife 
cannot  raise  an  action  without  the  concurrence  of  her  husboDci^  yet 
there  are  cases  where  that  rule  does  not  apply,  and  where  tihe  hus- 
band has  no  right  to  interfere.  This  is  a  case  of  that  description. 
The  pursuer  was  separated  from  her  husband,  and  carried  on  business 
on  her  own  account,  and  for  her  own  maintenance.  She  kq)t 
boarders  and  lodgers;  and  for  her  success  in  that  business  it  was 
necessary  for  her  to  maintain  and  defend  her  character.  Her  hus- 
band had  no  right  to  withhold  his  concurrence,  so  as  to  prevent  her 
vindicating  her  character  from  the  attacks  which  had  been  made 
upon  it  by  the  defender ;  and  if  he  refused  that  condorrenee^  the 
pursuer  was  entitied  to  the  protection  of  the  Coart,  and  to  havea 
curator  ad  litem  appointed  to  her. 

Lord  Gillies. — I  am  entirely  of  die  same  opinion.  Tins  was  an 
action  for  damages,  in  consequence  of  the  pursuer's  character  being 
attacked,  in  reference  to  tiie  trade  which  she  carried  on  upon  her 
own  account,  and  in  which  die  husband  had  no  tight  to  interfere.  In 
the  case  of  a  wife  carrying  on  business,  as  tiie  pursuer  does,  upon 
her  own  account,  if  any  party  attempts  to  deprive  her  of  tiiose  profits 
of  her  trade,  she  is  entitled  to  prosecute ;  and  if  she  recovers  da^ 
mages,  they  will  be  her  own,  and  her  husband  will  have  no  right  to 
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any  part  of  tliem;  and  therefore  I  am  quite  dear  tlial  a  curator  l9Noiu  lesa 
ad  Htem  should  be  appointed  to  her.  ^^y^^ 

The  other  Judges  concurred,  and  the  Court  altered  the  Lord  S"^)*"  ^* 
Ordinaiy's  interloentor,  and  appointed  a  curator  ad  litem  to  the    ^'"^' 

pmauer*  Judgment. 

I^rd  Nmetus  OrdoDMrj.        Act  VFOmk       Wm.  Dtdryn^  HgeolL         Alt.  JS^, 
MmOamd.      Dnid^Rm,  W.  8.  Agenu.        H.  Clerk. 

T. 


FIRST  DIVISION. 

No.  VIIL  19  November  1830. 

JOHN  RANKEILLOR  and  Others 

offainst 
JAMES  GRINDLAY. 

Public  Officer* — Bill,  of  Exchange. — Objection  to  a  protest  on 
a  billj  that  it  had  been  taken  by  the  son  of  the  creditor  in  Hie  bill, 
which  was  mads  payable  at  his  office^  repeOed* 

James  Grindlat  having  given  Mrs  Jean  Reid  a  charge  for  pay- 
ment of  L.45  :  5  :  6,  contained  in  her  promissory-note  to  him  at 
two  months'  date,  payable  at  the  office  of  Mr  James  Grindlay,  wri- 
ter in  FaUdrlE,  Mrs  Reid  presented  a  bill  of  suspension,  in  which, 
bcBides  denying  that  she  had  received  value  for  the  bill,  she  stated, 
that  James  Grindlay,  at  whose  office  the  bill  was  payable,  and  by 
whom  the  bill  had  been  protested,  was  the  son  of  the  charger ;  and 
upon  this  she  pleaded,  (hat  a  protest,  executed  upon  a  bill  of  ex- 
change  by  a  notary  who  made  the  presentment  at  his  own  office, 
and  was  die  son  of  the  alleged  creditor,  is  an  irregular  and  illegal 
instrument,  up<m  which  summary  diligence  cannot  proceed;  Far- 
ma  V.  Smith,  9  June  1813 ;  Dal^eish  v.  Scott,  18  June  1822. 

The  IhU  of  suq)ension  was  passed ;  and  the  suspender  having  died^ 
the  cautioners  in  the  suspension  sisted  themselves  as  parties. 

The  Lord  Ordinary  repelled  <  the  reason  of  suspension,  founded  judgment. 

*  on  the  circumstance,  that  the  notary  who  extended  the  protest, 
<  the  pres^iiment  being  at  his  own  office,  was  the  son  of  the  credi- 

*  lor  in  the  bill  ;*  and  the  Court  unanimoudy  adhered. 
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19  Not.  1830.  Lard  Prwideni.— The  bill  is  payable  at  the  son's  office.  The 
very  object  of  this  may  have  been,  that  the  son  should  protest  it,  if 
it  was  not  paid. 

Lord  Balgrcof. — A  notary-public  cannot  protest  a  bill  if  he  is  the 
party :  in  the  same  way  a  partner  of  a  bank  cannot  protest  a  bill 
due  to  the  bank ;  but  there  is  nothing  to  prevent  the  son  of  a  part- 
ner doing  it. 

Lord  Gillies. — I  have  no  doubt  it  will  be  found,  on  inquiry,  that 
many  of  the  bills  due  to  the  banks  here  are  protested  by  the  fathers 
or  sons  of  partners.     There  is  nothing  in  the  objection. 


Rankeiiior  '& 

Others  v» 
Orindlay. 

Opinion  of 
Court 


Lord  Corehoute,  Ordiniry. 
Jtmmfy  W.  S.   Agent. 
Agent.         D,  Clerk. 


Act.  Dean  of  Fae,  (Jeffrey^)   ChruHaon.  Wnu 

Alt.  Sol 'Gen.  fHope^J  FortyA,        James  Slewart, 


T. 
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19  November  1830. 


JAMES  AND  JOHN  GEMMEL 

against 
JOHN  BARCLAY  and  Others. 


Title  to  pursue. — Society. — A  committee  of  management  of  a 
private  association  or  joint-stock  company ^  elected  in  terms  of  die  re^ 
gtdations  of  the  company^  found  entitled  to  pursue  for  payment  of  the 
subscriptions  of  members  of  that  association^  whoj  at  the  time  of  sub" 
scribing^  signed  a  minute  adhering  to  the  regtdatiohs  in  virtue  of 
which  the  committee  of  management  were  appointed. 

The  Saltcoats  Town-House  Society  was  formed  in  1823.  The 
object  of  it  was  to  erect,  by  subscription,  a  town-house  and  other 
buildings  in  Saltcoats,  which  were  to  be  the  property  of  the  society} 
every  person  subscribing  one  guinea  to  be  a  member  of  the  so- 
ciety. A  set  of  articles  or  regulations  were  entered  into  by  the 
subscribers,  for  carrying  the  proposal  into  effect,  and  managing  the 
concern.  By  these  regulations  it  was  provided,  that  ^  the  buildings 
^  and  clock  shall  be  the  sole  property  of  the  society,  and  wholly 

*  under  the  management  of  a  committee  of  their  number.'     ^  That 

*  the  committee  shall  appoint  a  secretary  and  treasurer,  who  shall 


Na  9.  COURT  OF  SESSION.  29 

keep  regular  mmutes  and  accounts,  to  be  annually  submitted  to  the  10  Nov.  IssOi 
whole  subscribers,  at  a  general  meeting.'    •  That  the  conunittee    ^*^V^^ 
shall  appoint  their  own  preses  and  treasurer,  who  may  be  either  of  Bimciay  «^ 
tbdr  own  number,  or  of  those  subfixsribing  to  the  amount  of  twenty  (Hbcn. 
gaineas ;  and  the  committee  for  the  time  being,  having  the  sole  power 
of  appointing  the  treasurer,  shaU  be  liable  for  his  intromissions.' 
It  was  fiurther  provided,  <  That  if  money  sufficient  for  furmsfaing 
the  buildings  and  procuring  a  clock  shall  not  be  obtained  by  sub- 
scription, the  committee  shall  be  authorised  to  borrow  money, 
and  grant  security  on  the  buildings,  if  required,  until  the  debt  be 
fiquidated :  That  in  the  event  of  money  being  borrowed,  no  di« 
yidends  on  the  profits  arising  from  the  property  shall  be  made  till 
the  debt  is  liquidated,'  &c.     The  manner  of  realbing  the  subscrip- 
tions, and  the  persons  to  whom  they  are  payable,  are  thus  provided 
ior:  <  As  soon  as  L.500  shall  be  subscribed,  the  subscribers  shall 

<  be  called  together,  to  appoint  a  committee,  in  terms  of  the  above 
'  artides,  and  which  committee  shall  receive  estimates,  and  contract 

<  vith  tradesmen  for  having  the  buildings  finished  agreeably  to  the 

<  plan  fixed  on.     The  committee,  on  its  election,  shall  proceed  im- 

*  mediately  to  uplift  the  money  subscribed,  by  regular  instalments, 

<  in  the  following  proportions,  viz.  one-fifth  part  immediately  after 

<  their  appointment,  and  an  equal  proportion  every  three  months 

<  till  the  whole  be  collected.'    The  concluding  article  bears,  ^  Every 

*  person,  by  subscribing  to  the  proposed  building  and  clock,  in  terms 

<  of  the  above  articles,  shall  be  considered  as  bound  by  them.' 

A  minute  was  subjoined  to  these  articles  in  the  following  terms : 

*  We,  whose  names  are  hereunto  annexed,  agree  to  pay  the  follow- 
'  ing  sums  afiBxed  by  us  to  our  respective  names,  for  the  purpose 
'  of  erecting  a  town-house  and  clock  at  SaltcoatSi  agreeably  to  the 
^  aboTO  regulations  and  plan  submitted  to  us.'  Among  the  sub- 
acribers'  names  annexed  to  this  minute  were  the  suspenders,  James 
and  John  Gemmel,  for  L.5,  5s. 

The  committee  appointed  by  the  subscribers  acquired  ground  for 
die  building,  entered  into  contracts,  and  borrowed  money  to  com- 
plete the  work.  They  also  collected  the  subscriptions.  The  sus- 
penders attended  several  of  the  meetings,  and  paid  L.2,  2s.  being 
the  two  first  instalments  of  their  subscription.  Having  refused, 
however,  to  pay  the  remainder  of  their  subscription,  an  action  was 
raised  against  them  before  the  Sheriff,  in  the  name  of  the  acting 
committee.     The  Sheriff  decerned  in  terms  of  the  libeL 

The  present  suspension  was  then  brought,  in  which  the  suspend- 
ei8  objected  to  the  tide  of  the  chargers,  upon  the  following  grounds. 
The  chargers  are  a  mere  committee  of  subscribers,  appointed  for  the 
special  purpose  of  superintending  the  buildings,  receiving  the  esti- 
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19  KoT.  1890.  mates,  &e.»  and  are  not  tiie  offlce-bearen  of  the  body  of  sabscriben ; 
and  it  is  not  alleged,  nor  does  it  appear  in  the  minute  of  thdr  ap->* 
pointment,  that  they  are  anthorised  to  prosecute  actions  for  behoof 
of  the  alleged  society,  or  tiiat  they  have  any  better  rigbt  to  do  so 
than  any  of  the  other  subscribers.  Suppose,  however,  that  thc^ 
chaigers  were  die  regular  office-bearers  of  the  alleged  society,  that 
body  being  neither  incorporated  by  roydl  charter,  nor  being  a 
friendly  society  qualified  as  the  law  directs,  cannot  sue  or  be  sued 
by  its  office-bearers.  The  only  exception  to  that  rule  is  the  case 
of  a  mercantile  company  pursuing  in  die  company  firm,  or  in  the^ 
name  of  its  ordinary  directors  and  managers  subscribing  oUigations 
bearing  to  be  for  the  company. 

The  Lord  Ordinary  ordered  cases  to  the  Court  upon  the  ques- 
tion of  tide,  and  at  die  same  time  added  the  following  note :  <  The 

*  Lord  Ordinary  would  have  repelled  the  objections  to  the  tMe  of 

<  the  pursuers,  had  it  not  been  for  the  decision  in  the  case  of  WD- 

<  son  9.  Kippen,  7  June  1823.     The  authority  of  this  decision  may 

*  indeed  be  thought  to  be  weakened  in  consequence  of  some  htet 

<  judgments  in  the  case  of  private  banks ;  but  as  the  companies  there 

<  were  more  of  a  commercial  character  than  the  society  which  th^ 

*  pursuers  represent,  and  as  it  very  neariy  resembles  that  which  was 

*  the  subject  of  consideration  in  the  case  of  Wilson,  he  thinks  it 

*  proper  to  report  the  case  for  the  judgment  of  the  Court' 


Suspenden* 

Pleai. 


Pleaded  for  the  suspends 

It  is  not  disputed  that  the  society  which  die  chargers  represent 
is  a  self-constituted  body;  and  that  the  chargers  do  not  appear  for 
their  individual  interest,  or  in  any  other  character  than  that  of  the 
office-bearers  or  representatives  of  the  body  of  which  they  are  mem- 
bers. Therefore  the  simple  question  at  issue  is,  whether  an  asso- 
ciation, not  incorporated,  and  not  of  a  mercantile  nature,  has  a  right 
to  sue  or  defend  any  action  at  law.  This  question  has  been  decid- 
ed in  the  negative  by  various  decisions ;  Mason  Lodge  of  Lanark 
r.  Hamilton,  1 1  June  1730,  M.  14,564 ;  where  the  Court  found 
that  an  association,  not  being  incorporated,  had  no  tide  to  pursue 
an  action  against  some  of  the  members  for  enforcing  one  of  the  re- 
gulations of  the  society ;  and  the  same  principle  was  acknowledged 
in  Bryson  v.  Wilson,  30  June  1752,  Elchies;  Crawford  v.  Mitchel, 
13  June  1761,  M.  14,555 ;  Lawson  v.  Gordon  and  others,  7  July 
1810;  Wilson  v.  Dobson,  12  Dec.  1771,  M.  14,555. 

In  the  case  of  Wilson  and  others  v.  Kippen  and  others,  7  June 
1823,  the  question  was  again  considered,  in  circumstances  very  si* 
milar  to  die  present,  and  the  Court  found  that  the  pursuers  had  no 
tide  to  pursue. 
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Bf  the  common  kw  no  8el£-oonstitated  oempanjrwBS  entitled  10  Nov.  1890. 
to  rae  (Mr  be  sued  as  a  body.     The  statute  6  Geo.  I.  c.  I89  com-      ^y^* 
wmaij  called  die  bubble  act,  was  passed  with  a  view  to  repress  spe*  Bg^^ny  J^ 
eidatioii,  and  subjected  joint-«tock  companies  to  more  severe  re-  Otben. 
strictions  than  were  imposed  upon  them  by  common  hiw.     Tbat 
sintate  was  never  enforced,  and  was  repealed.    The  statute  7  Geo* 
IV.  c  67,  confers  on  banking  companies  die  right  to  sue  and  be 
foed  by  their  office-bearers,  on  complying  with  the  requisites  pre- 
scribed by  the  act ;  but  all  other  self-constituted  companies  were 
kft  to  the  operation  of  the  common  law.     The  decinons  of  the 
Court  are  in  direct  conformity  with  this.    In  the  case  of  the  Cul« 
cnugh  CSotton  Company  v.  Mathie,  27  Nov.  1822,  the  company 
having  brought  an  action  in  its  descriptive  name,  tiie  Court  found 
there  was  no  titie  to  pursue.    In  the  case  of  die  Sea-Insurance 
Company  of  Scotland  v.  Gavin,  17  Feb.  1627,  an  action  upon  a 
p«icy  of  insurance  was  directed  against  a  company  in  its  descrip- 
tive name,  and  several  of  die  parties  who  signed  the  policy  as  in- 
fividnab.     The  Court  sustained  the  tide,  not  on  the  ground  dial 
the  company,  as  a  body,  could  sue  or  be  sued,  but  because  the 
action  was  directed  against  individuals  who  signed  the  policy,  and 
were  liable  to  fulfil  its  obligations ;  and  in  the  case  of  the  Shotts 
Iron  Company,  action  was  sustained  because  the  individual  partners 
of  die  company  were  called  as  defenders.    Therefore,  according  to 
the  present  law,  no  self-constituted  joint-stock  trading  company, 
with  the  exception  of  banking  companies  taking  die  benefit  of  the 
statnte  in  their  fiivour,  can  sue  in  their  social  name,  unless  the  pro- 
ceedings are  also  maintained  in  name  of  the  individual  partners  of 
that  company.     As  die  present  action  is  brought  by  the  chargers, 
as  ofice-bearers  oS  die  society  which  diey  represent,  for  a  debt  due 
to  the  society,  and  not  on  the  contract  of  mandate,  they  are  not 
entided  to  the  benefit  of  the  actio  contraria  mandati.     A  similar 
plea  was  urged,  but  not  sustained,  in  the  case  of  Wilson  and  Kip- 
pen,  above  referred  to. 


Pkaded  for  the  charg< 

The  chargers  insist  against  the  suspenders,  not  merely  in  the  cha-  cbargen' 
racter  of  office-bearers,  but  also  as  a  committee  appointed  by  the  ^^^*^ 
sodety  for  certain  special  purposes.  One  of  the  purposes  of  the 
appointment  was  to  uplift  the  subscriptions :  for  this  and  the  other 
purpeees  they  were  expressly  appointed  by  every  one  of  the  mem- 
bers. Whether,  therefore,  as  office-bearers,  they  would  or  would 
not  possess  a  tide  to  sue  upon  rights  vested  in  the  society,  they 
al<me  have  a  title  to  recover  money  stipulated  to  be  paid  direcdy 
to  diemselves,  for  work  committed  to,  and  executed  by  them. 

If  persons,  without  entering  into  a  contract  of  copartnery,  unite 
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19  Nov.  laao.  themselves  in  some  way  unknown  to  the  law  of  the  land,  their  vmon 
^^v^"^   cannot  be. protected  or  recognised  by  the  law,  unless  the  competent 

ai^y  ^ai^     authority  confers  upon  them  a  special  privilege,  which  the  common 

Others*  law  docs  not,  and  cannot  afford  them.     But  associations  which  are 
T      properly  and  bona  fide  of  the  nature  of  copartnerships  are  not  ille- 

Pieo.  gal  at  common  law ;  on  the  contrary,  they  are  the  creatures  of  com* 

mon  law,  copartnery  being  one  of  the  most  ordinary  and  commou 
law  contracts.     And  while  the  conmion  law  thus  allows  such  asso- 
ciations to  acquire  rights  in  their  social  capacity,  it  must  allow  them 
to  enforce  or  protect  these  rights  in  the  same  capacity.     In  Eng- 
land the  most  numerous  copartnerships  and  jointHBtock  companies 
have  never  been  treated  as  illegal  at  common  law,  or  been  prevent 
ed  from  appearing  in  courts  of  justice,  by  means  of  individuals  du-> 
ly  appointed  to  act  for  and  represent  them ;  Gow  on  Pcartnerthip^ 
137,  2d  edit     The  doctrine  applies  to  cases  where  there  is  no  oo» 
partnery,  but  where  parties  have  a  common  interest  in  a  suit,  %is, 
where  a  number  of  parties  are  restricted  to  a  mill,  all  that  the  courts 
of  England  require  is,  that  parties  shall  be  sufficient  to  make  a  &ir 
contest;  Adair  r.  New  River  Company,  1805, 2.  Vesey^  429;  Cock- 
burn  V.  Thomson,  1809,  16.  Vesey^  821 ;  Cousins  v.  Smith,  13. 
Vemfy  542. 

But  even  if  the  objection  against  a  copartnery  suing  or  being 
sued  by  its  office-bearers  was  stronger  than  it  is,  it  never  could  ap-» 
ply  when  the  question  is  not  with  a  stranger,  but  with  a  sodns  of 
the  copartnery,  who  can  never  pretend  ignorance  of  a  title  which 
has  been  conferred  by  his  own  contract ;  Moore  and  Others  r.  Ham- 
mond, 5  May  1827, 6.  Dam.  and  CTt9».  456 ;  Roget  v.  Bishop,  1826, 
2.  Carrington  and  Payne^  343. 

The  decisions  of  the  courts  of  Scotland,  where  the  title  to  pursue 
has  not  been  sustained,  are  only  in  those  cases  where  the  sodeties 
themselves  were  not  sanctioned  by  law,  and  where  there  was  no  co- 
partnery, or  they  were  seeking  to  do  that  which  was  in  itself  ille- 
gal ;  of  such  cases  are  the  following :  Mason-Lodge  of  Lanark  v. 
Hamilton,  11  June  1730,  M.  14,554 ;  Crawford  v.  Mitchell,  13  June 
1761,  M.  14,555 ;  Lawson  v.  Gordon,  7  July  1810.  In  all  these 
cases  the  Court  proceeded  upon  the  principle,  that  the  office-bearers 
of  the  several  societies  bad  no  persona  standi,  because  the  societiee 
themselves  had  no  legal  existence.  It  would  have  made  no  differ- 
ence, if,  instead  of  merely  the  office-bearers  being  pursuers,  the 
action  had  been  in  the  name  of  every  individual  member  of  the 
association. 

But  while  such  associations  had  not  been  recognised,  regular  co^ 
partnerships  had  uniformly  been  permitted  to  sue,  until  the  case  of 
Kippen  r.  Wilson,  where  the  title  was  first  sustained  by  the  First 
Division  of  the  Court,  (23  June  1821) ;  but  it  was  afterwards  re- 
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jecfed  by  the  Second  Division  of  die  Court,  7  June  1823.     But  10  Nov.  1830. 
the  object  of  the  action  was  to  have  it  declared  that  the  furniture    ^*^^y^ 
of  Ac  coffee-room  ww  Ae  property  of  the  managers,  who  were  pur-  ^^°JJ*^*  ^^ 
60618,  and  that  it  should  be  delivered  up  to  them  for  the  purpose  Othen. 
of  b^ng  wdd ;  and  the  sodety  thereby  virtually  dissolved.    But 
these  conclusions  were  inconsistent  with  the  very  character  which 
the  pursuers  set  forth  as  their  title  to  maintain  the  action. 

Again,  in  the  case  of  the  Culcreugh  Cotton  Company  v.  Mathie, 
27  Nov.  1822,  the  Court  rejected  the  tide  of  tiie  pursuers,  it  not 
being  tiie  designatioii  under  which  the  company  contracted  its  obli- 
l^ttions.  In  the  later  cases  tiie  Court  only  hesitated  as  to  the  titie. 
tt  oommon  law,  in  consequence  of  the  doubts  entertained  by  the 
Hmise  of  Lords  in  the  case  of  die  Commercial  Bank ;  but  these 
having  been  removed,  die  tide  at  oommon  law  must  remain  as  it 
vas  foimerly. 

The  distinction  does  not  lie  between  trading  companies  and 
cdier  copartnerships,  but  between  all  proper  copartnerships,  which 
ate  legal  in  their  own  nature,  and  recognised  as  such  by  die  cohh 
AMD  kw,  and  odier  associations  which  are  foreign  to  die  common 
hnr,  and  which  the  supreme  power  of  the  State  can  alone,  by  a 
q^ecisl  privilege,  put  under  the  protection  of  the  common  law* 

It  is  not  necessary  for  the  legality  of  a  proper  copartnery  that  the 
amdation  afaould  be  entered  into  for  the  purpose  of  trade.  The 
OMOce  of  a  copartnery  consistB  in  the  partners  holding  a  common 
itod^  by  virtue  of  a  contract ;  Stair^  I,  17,  1-2.  The  Saltcoats 
Town-house  Society  is  of  that  description. 

But  fiirther,  the  chargers  here  are  not  pursuing  strangers,  who 
ni^t  be  ignorant  of  dieir  contract,  but  parties,  who  knew  well  the 
powers  conferred  on  the  committee,  and  were  parties  to  the  con- 
tact by  whiek  theoe  powers  were  conferred,  and  bound  themselves 
apedally  to  pay  the  sum  for  which  the  present  charge  was  given. 

The  Court  repelled  die  reasons  of  suspension  founded  on  the  ob*  judgment. 
jedioD  to  the  tide  of  the  chargers. 

Okaroed  on  ihs  Bendi — That  although  it  may  be  true,  that,  on  Opinion  of 
general  prindplea  of  ktw,  a  body  of  men  cannot  associate  themselves  ^^^ 
IS  ai  to  give  them  the  right  of  a  oorpoiation ;  yet  these  principles 
vere  never  carried  the  length  of  bring  applied  to  a  case  like  die  pre-> 
MBt,  where  the  parties  expressly  bound  themselves  to  pay  a  certain 
aduciq^tioBy  and  where  managers  were  appointed  to  collect  these 
subscriptions.  The  managers  thus  became  the  mandataries  of  die 
i^kide  body  of  sabacriberB. 

iMNmlUm^  Ordintfy*       Act.  Homdim.       Wm,  Patrick,  Agent.       Alt.  SoL^Gtn. 
(HopeJ  J,  Bmm&on.        James  MoOre,  Agent.        D,  Clerk. 
VOL.  VI.  C  T 
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FIRST  DIVISION. 

No.  X.  23  November  I8S0. 

THOMAS  HAMILTON 

Offoinst 

JAMES  KERR. 

Bankrupt. — Sequestration. — Where  a  claim  has  been  ranked  by 
a  trtisteey  and  included  in  a  scheme  qfdivisianj  to  which  no  olgectiott 
has  been  made  within  thirty  days^  founds  that  the  trustee  is  not  en^ 
titled  to  withhold  payment  of  the  dividend  on  that  daim^  on  the  at" 
legation  that  it  was  erroneously  ranked. 

Hamilton,  as  commercial  agent  for  some  English  mercantile  houses, 
sold  for  them  goods  to  James  Chisholm  and  Company,  the  invoice 
price  of  which  was  L.364,  lOs.,  for  which  Chisholm  and  Company 
granted  their  acceptance  at  three  months.  Although  the  bill  was 
granted  for  the  full  invoice  price,  yet  the  terms  of  the  transaction 
were,  that  if  the  price  was  paid  within  three  months,  they  would  be 
entitled  to  a  certain  discount,  amounting  to  L.21 ;  but  if  it  was 
not  paid  within  that  time,  the  fiill  invoice  price  was  to  be  exigible.. 
Before  the  bill  became  due,  Chisholm  and  Company  applied  ta 
Hamilton  to  advance  them  the  L.2l,  the  amount  of  the  discount  in 
the  event  of  the  bill  being  duly  retired,  which  Hamilton  did ;  but 
before  the  expiry  of  the  three  months,  Chisholm  and  Company 
were  sequestrated,  and  the  respondent  Mr  Kerr  was  chosen  trus- 
tee. Hamilton  lodged  a  claim  for  the  L.21,  which  was  too  late  for 
the  first  dividend ;  but  it  was  sustained  by  the  trustee  in  preparing 
a  scheme  for  the  second  dividend,  by  a  judgment  confirming  the 
ranking  of  the  various  chiims,  with  the  exception  of  a  few,  among 
which  Hamilton's  claim  was  not  included.  When  the  petitioner 
demanded  payment  of  his  dividend,  it  was  refused  by  the  trustee ; 
upon  which  the  present  petition  and  complaint  was  presented. 

The  petitioner,  besides  arguing  that  the  claim  on  its  merits  was 
well  founded,  maintained,  that  the  claim  having  been  sustained  by 
a  formal  and  final  judgment  of  the  trustee,  and  the  scheme  of  rank- 
ing having  been  fixed,  the  trustee  was  not  entitied  to  alter  that 
judgment,  and  refuse  pa3rment  of  the  dividend. 

^  A  record  being  made  up,  the  Lord  Ordinary  ordered  cases  to  the 
Court,  and  added  the  following  note  : 
*  Note. — The  record  has  been  prepared  in  this  case  in  the  Bill- 
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;  \  but  the  Lord  Ordinary! does  not  ;thiBk  it  bec^ssary  or  Sd  Nor.  isao. 
eaqpedient  to  close  it    The  case  relates  only  to  a  ranking  of  a    ^*«^y^ 
small  claim  of  L.21.  ..But  it  inrolfes  two  questions,  the  decision  |^f ^^  ''' 
of  vhidi.is  Slid  to  be  looked  to  for  the.  guidance  of  trustees  in 
other  cases.    1.  Whether  the  act  of  a  trustee,  in  tustaininff  a  claim^ 
and  ranking  it  without  discussion,  becomes  final  if  not  complained 
of  within  thirty  days.    And  2.  Whether  the  daam  in  this  case  is 
well  founded  on  its  merits. 

*  The  plea-  of  the  complainer.on  the^rs^  point  d-ppears  to  the 
Lord  Ordinary  not  to  be  well  founded.  He  cannot  think  that  a 
trustee  who  has  inadvertently  ranked  a  claim  may  not  correct  a 
mistake ;  and  the  plea  would  amount  to  this,  that  the  judgment 
was  final  as  to  the  trustee  the  instant  after  he  pronounced  it,  be- 
cause he  could  not  bring  a  complaint  against  his  own  act. 
^  The  other  point  is  perhaps  more  doubtfuL  .  Goods  are  sold  at 
a  fixed  price ;  but  with  the  understanding,  that  if  cash  or.  a  bill 
at  three  m«mths  be  paid,  a  certain  discount  shall  be  allowed.  A 
bill  ia  drawn  for  the  full  nominal  price  without  discount;  and  the 
seller,  relying  on  the  regular  payment  of  the  bill,  pays  over  in 
money  the  amount  of  the  discount.  The  purchaser  becomes 
bankrupt  before  the  bill  falls  due ;  and  the  bill  is  ranked,  being 
in  the  hands  of  an  onerous  indorsee.  The  question  is,  .whether 
the  seller  is  entitled  to  be  ranked  for  the  sum  of  discount  which 
he  paid  over,  the  bill  not  having  been  paid  ?  This  seems  to  be 
the  same  question  in  prindple  as  if  the  bill  had  1;^en  originally 
drawn  for  the  price,  minus  the  discount,  and  the  seller  claimed  a 
right  to  rank  for  the  sum  so  discounted  from  the  credit  price.  .  It 
is  admitted,  that  if  no' bill  had  been  granted  the  ranking  would 
have  been  for  the  full  price,  without  discount ;  and  though  there 
may  be  difficulty  in  the  question,  the  Lord  Ordinary  thinks  that 
the  granting  of  the  bill  ought  not  to  make  any  difference.  In 
the  present  case  the  seller  is  simply  creditor  of  the  bankrupt  for 
repetition  of  a  sum  of  money  which  turns  out  not  to  have  been 
due.' 
It  is  unnecessary  to  state  the  arguments  of  the  parties  on  the 

merits  of  the  claim,  as  the  Court  gave  no  decision  upon  that  point. 

On  the  other  question — 

The  ^iitioneT  pleaded — 

The  trustee's  judgment  sustaiping  the  claim  not  having  been  Petitioner's 
complained  of  since  it  was  pronounced,  and  not  having  been  recall-  ^^^ 
ed  by  any  competent  authority,  is  final,  and  ought  to  receive  effect 
By  the  45th  section  of  the  bankrupt  act,  (54  Geo.  III.  c.  137,)  the 
trustee  is  required,  at  a  particulair  period,  to  make  up  a  state  of  the 

c2 
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23  Kov.  1830.  <M>19  MtMed  lo  a  dividend,  wkicli  diaU  'be  open  for  die  iaspeotiim  ot 
the  creditors,  for  one  month,  after  wludi  \he  dividend  shall  be  pnid. 


j^ilton  r.  ^2j  j  j,^  ^^0^  3Qy  ^f  ll^  ^^{^^  ^  ranked  by  the  trustee  shaU  be  ob- 
jected to,  the  amount  of  the  dividend  due  thereon  shell  he  lodged 
in  a  bank  till  the  objeotions  are  disposed  of.  Section  46.  providee  for 
lihe  second  dividend,  and  declares,  that  within  nxteen  months  after 
the  date  of  the  first  deliverance  on  the  petition^  anodier  adieme  of 
division  shall  be  made  up  by  the  trustee,  vhich  shall  in  like  nuumer 
remain  open  for  in^eedon  one  monA  longer,  at  the  expinlion  of 
which  the  dividend  shall  be  paid ;  and  if  any  of  the  debto  So  mik<- 
ed  are  objected  to,  the  same  procedure  shall  take  plufis  as  in  the 
case  of  die  first  dividend. 

The  pedtioner's  claim  was  ranked  by  the  trustee,  and  not  object^ 
ed  to  by  any  odier  creditor  prior  to  the  terra  of  payment  i  aiid  wiien- 
ever  diat  term  arrived,  die  pedtiener  was  entided  to  demand  pay- 
ment. The  enactments  regarding  the  preparing  of  the  sdieme,  and 
payment  of  the  dividends,  are  very  specific^  and  were  uiteaded  to  be 
etricdy  enforced.  Under  the  statute,  an  orfinary  ereditoiv  who  had 
not  objected  to  the  soheme  of  ranking  within  the  diirty  days^  oonld 
not  stop  the  payment  of  a  co-creditor's  dividend.  After  d^  exidry 
of  diat  time,  the  statute  says  the  dividend  shall  be  paid,  and  there- 
fore no  objection  on  die  part  of  any  of  the  other  creditors  can  af^ 
torwards  be  received.  This  rule,  which  applies  to  die  cieditors^ 
must  apply  a  fortiori  against  die  trustee,  wiio  had  the  fullest  oppbis 
tunity  of  examining  all  the  claims,  and  by  whose  delibecate  dedsion 
die  claim  was  ranked.  He  is  not  entided  to  plead  his  ^wn  care^ 
lessness  or  error,  when  that  plea  would  not  be  taken  from  an  ordi- 
nary creditor,  who  had  not  the  same  means  d  informatibn.  ft 
woold  obviously  be  inconsistent  with  die  provisions  of  the  statute, 
if  a  trustee  oould,  of  his  own  accord,  and  without  objectbh  stated 
either  by  commissionerB  or  creditors,  alter  the  scheme  whidi  he 
had  himself  prepared,  and  refuse  payment  of  dividends  on  debSi 
which  he  had  ranked,  and  this  after  die  time  vi^en,  from  the  plain 
inference  of  the  terms  of  the  statute,  it  was  not  competent  to  tec^ve 
any  objections;  Beli,  ii,  p.  881,  4th  edit. 

Pleaded  for  the  trustee — 

If  the  doctrine  maintained  by  die  petitioners  were  correct,  it 
would  render  schemes  of  ranking,  however  inaccurate  they  might 
afterwards  be  discovered  to  be,  equivalent  to  a  decree  in  for6  in 
fiivonr  of  particular  creditors ;  so  that  even  if  a  discharge  of  a  debt 
should  be  discovered  after  the  scheme  was  prepared,  still  the  trua- 
tee  would  be  bound  to  pay  the  dividend.  This  never  eonld  be  die 
meaning  of  die  statute.    If  a  dividend  on  a  debt  had  heea  paid. 
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and  il  ah^cdcl  ttftdrwards  be  discoTered  thtti  ihe  debt  hsA  been  ex-  ju  Ko^.  ten 
linguidieA  aoftd  disoba^edy  tke  tniatee  woold  be  entKldd  to  reeeiye 


back  tbe  difidend  by  a  dondictM^  indebiti :   And  if  he  y/ns  entitled  HmiIioa  v. 
to  do  so,  surely,  on  the  same  ground,  he  would  be  entitled  to  alter 
ihe  edieme  before  the  dividend  wm  paid,  and  refuse  U^  iudtain  the 
etaim. 

Allhoagli  the  tmstee  mast  exhibit  hie  tfch^nle  for  thirty  dayeb^ 
Ibre  the  dividend  is  paid,  and^  if  Ho  objections  ate  made,  he  may 
ften  pay  away  aU  the  frndfl,  to  the  exclusioB  ot  any  cKditof  irhe 
may  aot  have  daimiwt  yet  there  is  nothing  ht  the  statute  tvhick  pre-> 
venta  a  crefiAor  cottipbdnini^  cS  die  ranking,  even  after  the  thirty 
days  are  expired,  to  lihe  eflbct  of  obtaining  a  plaee  in  the  next  iaak«- 
ing«    Tliere  is  no  part  of  the  aot  whieb  deehr ee  that  the  ranking 
ehaU  be  find  and  coqclasive,  if  not  eompfadned  of  within  thirty  days^ 
oe  is  tke  case  witk  resohttions  of  general  meetings  of  tke  ereditoiSl 
Before  the  sdieme  of  naiking  is  aeted  upon,  and  tke  ^vidends  paid^ 
a  trustee,  or  any  creditor,  upon  diseovering  that  any  okdm  kas  been 
cmmeoariy  ranked,  is  entitled  to  object  to  it,  and  insbt  on  its  be^- 
log  excluded  from  the  scheme.     There  is  nothing  expressly  in  the 
statBde  agmnst  this;  and,  if  that  is  competent  to  a  creditor,  it  must 
be  eqaally  competent  to  the  trustee,  who  k  bound  to  refuse  to  pay 
die  dividend,  and  expong^  the  daim;  and,  if  he  foiled  to  do  so,  k^ 
wottld  viebte  Ae  duty  ke  owes  to  (ke  crsditora  at  ktfge.   Thore  is 
BO  prino^e  or  aaCkof  ity  for  kolding^  that  alfllough  the  larustoe^  be« 
fore  he  oomes  to  pay  the  dividend^  shidl  diacover  that  the  ebdm  is 
grmtndleesy  and  Aat  the  debt  in  foot  kas  been  disehao-gedy  he  shall 
nevertheksa  be  bound  to  pay  the  divideiid,  merely  because  he  ig'- 
notaoAj  m  inadvertentiy  sustained  tke  ckdm,  or  entered  it  in  his 
sokeme  of  lanking.   Yet  the  doctrine  mdniained  by  tke  petitioner 
would  lead  to  this ;  for,  in  arguing  this  preliminary  queetion,  it  must 
be  assumed  that  his  claim  k  bad,  or  that  it  had  been  discovered 
aetoally  to  have  been  disdmrged.    Coukl  it  be  maintained,  that  if, 
afker  Ike  sdieme  had  been  prepared,  tke  tmstee  ditfcovered  that  he 
kad  ranked  s<Mne  of  tke  debts  too  much,  that  ke  couM  not  correct 
Ais  aoistake,  or  tkat  die  creditor  would  be  entitled  to  take  advan« 
lag«  of  tke  mistake,  bccanse  it  kad  not  previoiisly  been  discovered 
car  objected  to,  and  draw  a  dividend  upon  a  sum  larger  than  his 
debt?  The  principle  is  tke  same,  whaler  may  be  tke  nature  of 
tke  mistake,  provided  it  waa  not  known  to  the  trustee  at  the  time 
ke  made  up  the  scheme,  which  waa  the  case  in  regard  to  the  claim    " 
asade  by  the  petitionen 

Lard  PfttidenL — The  trustee  has  certainly  a  material  idtereat  Opinion  of 
here,  for  if  he  paid  this  dividend  unditr  a  mistake,  the  creditors  ^^'^ 
migkt  kave  a  claim  against  him. 
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f  3  Nor.  1690.  Lord  GiUtes. — Suppose  the  trastee  had  not  altered  the  'scbemey 
could  any  of  the  creditors,  after  the  expiry  of  the  thirty  dajrs,  com- 
plain to  the  Court  of  the  judgment  of  die  trustee  sustaining  the 
claim  ? 

Lord  Baigray. — This  is  a  case  of  very  considerable  difficulty.  I 
do  not  think  the  general  question  has  ever  been  decided.  With 
respect  to  the  rule  laid  down  expressly  by  the  act  of  Parliameht,  it 
applies  only  to  the  resolution  of  general  meetings  of  the  creditorSy 
which,  if  not  complained  of  within  thirty  days,  becomes  finaL  But 
it  is  no  where  said,  and  it  is  an  omission  in  the  45th  and  46th  sec- 
tions of  the  act,  that  the  same  rule  shall  apply  to  ranking ;  or  that 
the  trustee,  having  once  sustained  a  claim  in  a  general  ranking, 
shall  not  have  it  in  his  power  afterwards  to  reject  it  ^  Here  there 
was  no  special  judgment  on  this  individual  cli|[m.  It  is  a  mere  in- 
ference from  the  clause  of  the  act,  which  says,  that  the  trustee  shall 
make  up  a  scheme  of  division,  which  shall  lie  open  for  thirty  days, 
and,  if  not  objected  to,  then  it  shall  be  the  rule  of  pajrment.  And 
if  the  trustee  had  made  the  payment  at  that  time,  he  would  have 
been  exonerated.  But  the  question  comes  to  be,  when  the  trustee 
merely  ranks  a  claim,  are  you  to  infer  a  judgment  on  this  special 
debt,  in  consequence  of  the  trustee's  merely  ranking,  which  he  was 
bound  to  do  at  the  first  meeting  of  the  creditors  ?  The  moment  a 
daim  is  entered  in  the  sederunt-book,  all  the  documents  are  return- 
ed to  the  creditors*  Now,  the  question  is,  whether  that  production 
is  to  bar  the  trustee,  in  all  time  coming,  from  finding  the  daim  not 
a  good  one  ?  It  would  be  dangerous  to  carry  the  matter  that  length* 
I  entertain  great  doubts  if  we  could  do  so ;  and  I  think,  as  Mr  Bell 
expresses,  in  a  note  to  the  last  edition  of  his  work,  that  it  is  an  im- 
perfection in  the  act  of  Parliament,  that  the  trustee  has  no  power 
given  him  to  correct  a  mistake. 

The  fault  of  the  trustee  lay  in  this.  He  is  the  mere  fiurtor  of 
the  creditors.  They  are  the  best  judges  of  their  own  concerns. 
Now,  if  the  whole  creditors,  having  seen  the  scheme  of  division, 
stated  no  objections  within  the  thirty  days ;  upon  what  authority 
does  the  trustee  take  upon  him  to  assume  this  power?  The  scheme 
was  the  scheme  of  the  creditors  after  that  time.  He  ought  to  have 
called  a  meeting  of  the  creditors,  and  there  should  have  been  a  judg- 
ment entered  in  the  sederunt*book.  But  he  did  not  do  so.  All  that 
appears  is,  that  the  ckim  is  entered  as  sustained,  and  no  objections 
are  stated  by  any  party  interested.  As  the  trustee  did  not  call  a 
meeting  of  the  creditors,  I  do  not  think  he  was  entitled  to  refuse 
.  payment  of  the  dividend ;  but  I  do  not  think  the  act  of  Parliament 
would  warrant  us  in  any  general  finding,  that  the  trustee  was  not 
entitled  to  correct  a  mistake. 
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Lard  GilKea^ — This  is  a  case  of  great  difficulty.    I  am  afraid  the  23  Nov.  183a 
trustee  is  to  blame.   He  makes  out  a  scheme  of  division,  and  he  in- 
terpones  Iiis  authority  to  it  in  the  most  solemn  way,  by  a  judgment  Kerr. 

expressly  sustaining  the  claims.     The  statute  says,  the  scheme  of     7*: 

divifflon  shall  lie  open  for  a  month,  and,  at  the  end  of  that  month,  covirt!^^  ^ 
the  trustee  shall  pay  the  dividends.  This  trustee  did  not  obey  the 
statute,  because  he  rejects  a  claim  which  he  had  sustained  before. 
I  think  the  question  must  be  considered  as  if  the  dividend  had  been  . 
paid  at  the  lime  it  should  have  been  paid.  He  admits,  if  the  divi- 
dend had  been  paid,  he  could  not  have  objected :  He  ought  to  have 
paid  it.  In  consequence  of  his  disobe3ring  the  law,  is  he  to  have  a 
power  which  he  would  not  have  had  if  he  had  complied  with  the 
statute  ?  On  that  footing,  I  think  the  proceeding  of  tiie  trustee  has 
been  irr^ular.  After  the  expiry  of  the  thirty  days,  the  trustee's 
only  duty  was  to  pay  the  dividends :  he  had  no  power  to  review  his 
judgment  upon  any  of  the  daims :  the  scheme  became  then  the 
sdieme  of  the  creditors.  It  may  be  very  true,  as  stated  by  the  Lord 
Ordinary,  that  this  may  prevent  a  trustee  from  correcting  a  mistake, 
where  he  has  acted  inadvertently ;  but  that  is  the  case  with  every 
trustee,  and  the  ease  with  every  Lord  Ordinary  in  this  Court.  He 
may  afterwards  think  he  has  decided  a  case  erroneously,  but  he  can- 
not alter  his  own  judgment  The  question  just  comes  to  this, 
whether  a  trustee,  in  consequence  of  neglecting  to  obey  the  statute, 
is  to  have  a  power  which  he  would  not  have  had  if  he  had  obeyed 
the  statute? 

Lord  President. — I  took  it  for  granted  the  trustee  was  acting  un« 
der  the  authority  of  the  creditors.  He  certainly  should  have  called 
a  meeting  of  the  creditors,  and  got  their  judgment. 

Lord  Craigie. — I  think  the  true  meaning  of  the  statute  is,  that 
the  creditors  were  barred  from  making  any  objections  to  the  ranki- 
ing,  after  the  expiry  of  the  thirty  days ;  and,  taking  a  fair  view  of 
the  statute,  I  cannot  discover  that  tiie  trustee  had  any  power  to 
alter  the  scheme. 

The  Court  pronounced  this  interlocutor :  <  Find  that  the  trustee,  judgment 
^  in  terms  of  his  judgment  on  the  scheme  of  ranking,  was  bound, 

*  under  the  act  of  Parliament,  to  have  paid  to  the  complainer  the 
^  dividends  effeiring  to  his  daim,  and  that  on  the  expiry  of  thirty 
<  days  after  the  date  of  said  judgment;  therefore  sustain  the  com- 

*  plaint,  and  decern  in  terms  of  the  prayer  of  the  petition :  Find  the 
( complainer  entitied  to  expenses,'  &c. 

Lord  Mamat^t  Ordinary.         Act.  Dtan  ofFac,  (J^frty^)  Cimmffhame,      John  CuL- 
Im,  W.  S.  Agent.        Alt  More,       W.  A.  G,  i  R.  Mis,  AgenU.        D,  Clerk. 

T, 
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SECOND  DIVISION, 

m 

No.  XL  3S  Navmbet  1830. 

GEORGE  SMITH 

againU 

JOHN  MACKENZIE. 

Public  Officeiu-^Biix  of  Exchamqb. — Le<»al  Diligsbtcb*— « 
It  is  not  a  good  dbjecticm  to  aproted  of  a  HU  ofeapckang^  dram  hg 
a  company^  that  the  notary  by  tohom  the  protest  was  taken^  amdvho 
wcLS  an  indarser  ^  mthotU  reoourse^  eontiamd  habU^  as  aparbser^ 
fir  the  debts  of  the  dranoers^  in  oonsequence  of 'mat  hamn§  m^jluMaify 
noti/led  his  retirement^ — Ais  ground  (f  disqimtifieeBAon  not  being 
inaum^  either  to  die  public^  or  the  party  who  eaqdoyed  the  nateeryi^ 
after  the  date  of  Ae  protest* 


William  Smith,  a  partner  of  Dngoid  Ingnon  aad  Compaiiy^  hs^ 
vmg,  in  1823>  sold  his  interest  in  die  company  to  his  partnen,  bo* 
tified,  in  one  of  the  numbeiB  of  the  Edinburgh  Gazette,  that  h» 
ceased  to  be  a  partner, — ^which  was  the  only  notice  giren  of  hia  le^^ 
tirement  from  die  ooacem,  by  public  adverlisomtnt  or  otherwise. 

Sequestration  was  awarded  against  Duguid  Ingram  and  Com* 
pany  in  July  1827.  The  creditors  of  tiie  company  were  after- 
wards advised,  that,  in  consequence  of  William  Smith's  negkct  to 
give  sufficient  intimation  of  his  having  withdrawn  his  interest  in  the 
concern,  hk  liability  for  its  debts  remained ;  and  aeeonfingly.  Smith 
having  acquiesced  in  this  opinion,  his  estate  was  sequestrated,  and 
he  became  bound  to  pay  a  composition  on  the  debts  due  to  die  ere* 
dztors  of  Duguid  Ingram  and  Company,  as  well  as  those  owing  by 
him  individually. 

Duguid  Ingram  and  Company  had  drawn  a  hill  for  LJ2d,  178. 
upon  John  Mackenzie,  dated  fi  March  18127,  and  payable  one  hoB- 
dred  days  after  date.  The  bill,  aftier  aeoeptance,  was  indorsed  by 
the  draweis  to  William  Saiith,  the  former  partner  of  the  company, 
and  by  him,  ^  without  recourse,'  to  George  Smith,  his  fftther.  He 
bill  not  being  paid,  was  protested,  on  the  IS  June  1827,  at  the  in«- 
stance  of  George  Smith,  by  the  indcnrser,  William  Smith,  in  his 
character  as  notary. 

Mackenzie,  tiie  acceptor,  brought  a  suspension  of  a  charge  o& 
this  bill,  inter  alia,  upon  the  ground  that  William  Smith  was  legal- 
ly disqualified  from  protesting  the  bill,  being  at  the  time  a  partner 
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of  Dngnkl  Ingnm  ud  Compfiiiy,  and  coii8eq[iiQDiIy  the  dil^enee  ^  l^ov.  isao. 
proeeedioi^  thareon  was  intpL  ^^y"^' 

Tbd  Lord  Ordinary  *  repelled  ihe  objedaoa  to  the  T^^iilarity  of  ^^^^'  ^^ 
*  Ike  protest,  found  the  letters  orderly  proeeeded^  and  the  aaqvend* 
<  er  liable  in  expenses.' 

The  Coart^  aftor  appointing  the  suspender  to  pre  in  a  eonde- 
loendenec  of  the  fiusts  and  circumstances  averred  by  him  generally 
b  Us  leaaona  of  suspension,  in  regard  to  Smith's  eonneodon  wiA 
Dogoid  Ingram  and  Conqiany,  ordered  cases  upon  the  validity  of 
tkjROteat 

By  die  suspender  it  was  jnlaubd— • 

A  aotaiy  cannot  legally  officiate  in  any  case  in  wbidt  he  has  a  Suipender't 
&M9  immediate^  or  palpable  interest;  Ledde  v.  Cunningham,  ^^^ 
W  Nov.  ie27,  Duriei,  M.  16,878;  Sooti  a  Drumknrig,  3  July 
l€Sfi^  DurUy  J£  846«  Hence  an  oUigant  on  a  bill  cannot  act  as 
notary  in  protesting  it,  even  although  he  be  the  real  debtor,  without 
recourse  against  any  other  party;  Russell  v.  Kirk,  27  No7.  1827 ; 
Smth  V.  Fairies,  9  June  1818;  Tkonuon  (m  BiHg,  475.  But,  in 
die  present  case,  William  Sasitii  was  a  |>arty  to  the  bill,  not  only 
hj  his  own  actual  indorsation,  but  also  as  being,  so  far  at  least  as 
the  public  were  concerned,  a  partner  of  the  drawers  and  indorsers, 
Dngttid  Ingpram  and  Company.  The  charger  would  not  be  en- 
tided  to  aesnme^  in  any  cireumstanees,  and  certainly  not  tinder  those 
idndi  here  occur,  that  both  he  and  William  Smith  w6re  igno- 
nnt  of  the  existing  liability  of  the  latter  for  the  debts  of  the  com- 
psny.  But  it  is  of  no  consequence  what  opinion  may  be  form- 
ed of  their  bona  fides  in  reference  to  the  taking  of  the  protest. 
H»  interest  in  the  bill  was  not  the  less  certain  and  real,  because 
he  sad  his  employer  were  at  the  time  in  ignorance  of  it ;  and  it  is 
the  interest  itself  which  disqualifies  the  notary  from  exercising  his 
fimcdons* 

By  the  diarger  it  was  pleaded — 

A  notorial  protest  cannot  be  annulled  by  any  latent,  and,  at  Charger's 
the  time,  unknown  disqualification  of  the  notary.  If  the  objection  ^^ 
be  the  notary's  interest  in  the  biD  which  he  has  protested,  the 
groond  of  that  interest  must  be  notorious  and  palpable,  known  to 
the  public,  if  not  also  actually  known  to  the  party  by  whom  the  no- 
tary is  employed ;  see  cases  cited  by  suspender,  and  Douglas  He- 
ron snd  Company  v.  Alexander,  13  Feb.  1781,  M.  1606.  While 
diis  principle  is  suffident  to  guard  the  exercise  of  the  notorial 
{mictions  from  abuse,  or  the  undue  effect  of  interest  in  the  offi« 
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Smith  V.  Mac-  • 
kenne. 


13  Nov,  1830.  eer^  the  suspender's  doctriae  would  be  necessarily  productive  of  the 
most  dangerous  consequences,  not  merely  to  the  person  at  whose 
instance  the  protest  was  taken,  but  to  third  parties,  to  whose  re- 
liance on  this  official  act  no  degree  of  blame  or  negligence  cail 
attach. 

In  the  present  case,  the  notary's  connection  as  a  partner  with  the 
drawers  of  the  bill,  Dugnid  Ingram  and  Company,  had  ceased  many 
years  before  the  date  of  the  protest  in  question ;  and  it  is  not  alleged, 
either  that  the  public^  or  the  charger,  or  even  the  suspender  him* 
self,  knew  or  believed  at  the  time  that  he  remained  liable  for  tike 
debts  and  obligations  of  the  company.  The  legal  insufficiency  of 
Smith's  notification  of  his  retirement  was  undoubtedly  an  after-dis- 
covery  by  all  concerned.  The  suspender  does  not  found  on  that 
party's  individual  indorsation  as  a  substantive  ground  of  disqualifi- 
cation ;  and  it  is  plain  there  can  be  no  room  for  objecting. interest 
in  relation  to  a  bill  which  is  indorsed  by  the  party  ^  without  re- 
<  course.' 


Opinion  of 
Court. 


Judgment* 


The  Court,  upon  the  grounds  stated  for  die  charger,  were  un- 
animously of  opinion,  that  the  plea  of  disqualification  could  not  be 
sustained  in  the  circumstances  of  this  case. 

The  note  was  accordingly  refosed. 


Lord  CrmgUUet  Ordinary.        For  the  chaiger,  Thtmuon.         Jamu  M*Cook,  W.  & 
Agent.        For  the  luspender,  Skene,  MocdougaL     Geo,  MonrOf  Agent.  TV 

Clerk. 

s. 
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23  November  1830, 


DONALD  MA CAUL AY 

offainst 
JOHN  MACKENZIE. 


Public  Officer. — King's  Advocate. — Summary  Application. 
— A  petition  and  complaint  against  a  Sheriff- sub^tute  for  malver^ 
sation,  and  concluding  for  deprivation  or  fine,  without  concourse  of 
the  Lord  Advocate^  is  incompetent. 
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Macaulat  presented  a  petition  and  complaint  to  this  Conrt,  23  Not.  1830. 
against  John  Mackenzie,  Sheriff-substitute  of  Lewis,  complaining    ^*^V^^ 
rf  various  acts  of  gross  irregukrity  and  injustice  in  the  discharge  of  ^ISimlLr 
his  judicial  fmictions  generally,  but  specially  in  relation  to  nume- 
rous causes  irhich  the  complainer  had  brought  before  him  against 
Us  subtenants ;  and,  in  particular,  of  a  recorded  determination  of 
the  respondent,  in  respect  of  the  complainer's  disrespectful  conduct 
towards  him,  to  supersede  procedure  <  in  any  cause  he  may  have 

*  to  more  in  this  court  as  a  party;'  which  determination  was  after-  ' 
wards  modified  by  a  deliverance  of  the  respondent,  importing  a  re- 
fiual  to  dispense  justice  to  the  complainer,  unless  he  appeared  and 
Iiad  his  causes  conducted  by  a  regular  practitioner  before  the  She- 
liiF-oourts  of  Ross-shire,  although,  according  to  the  complainer's 
statement,  there  was  not  a  licensed  procurator  within  the  respon* 
dent's  district.  The  complainer,  therefore,  prayed  to  find  the  re- 
spondent ^  incapable  of  acting  as  Sheriff-substitute  in  the  said 

'  county ;  suspend  him  from  the  said  office ;  and  to  find  him  liable 

*  to  such  damages,  or  other  penalties,  for  malversation,  as  your  Lord- 
^  ddps  may  think  just' 

Issue  was  joined,  and  the  record  closed,  exclusively  on  the  me- 
rits ci  the  complaint;  but  doubts  having  been  expressed  by  the 
Court  in  regard  to  the  competency  of  the  proceeding,  the  parties 
were  allowed  to  put  in  the  following  additional  pleas : 

Pleaded  by  the  respondent — 

1.  By  the  20  Geo.  II,  c.  43,  §  29,  whereby  Sheriffinlepute  are  Respondent*! 
authorised  to  appoint  substitutes,  *  for  whom  they  shall  be  answer*  ^^^ 

*  able,'  the  Sheriffnsubstitute  is  made  amenable  to  the  jurisdiction 
of  his  principal  exclusively,  at  least  in  the  first  instance, 

2.  By  the  terms  of  the  same  statute,  the  Sheriff-depute  alone  is 
recognised  as  the  party  against  whom  complaints  for  malversation, 
or  neglect  of  duty,  can  be  competently  directed ;  and  the  complain« 
er,  in  the  present  instance,  having  &iled  not  oidy  to  complain  to 
the  depute,  but  to  call  him,  as  answerable  for  his  substitute,  or  even  - 
ibr  his  interest,  the  complaint  is  incompetent 

3.  It  is  further  incompetent,  in  respect  that,  altiiough  the  main 
condusion  is,  that  the  respondent  shall  be  suspended  from  his  office, 
and  amerced  in  a  penalty  for  malversation,  the  complaint  is  not 
brought  either  at  the  suit  of  the  Lord  Advocate,  or  of  any  four  of 
the  freeholders  of  the  county,  in  terms  of  the  29th  section  of  the 
above-mentioned  statute ;  and  not  even  witii  concourse  of  his  Lord- 
ship, as  public  prosecutor;  Hume  an  Crimes^  ii.  122;  Syme  v.  Mur- 
ray,  19  Jan.  1810. 
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Complainer*8 
Pleas. 


S3  K«r.  1890.     Ploukd'hY  ihe  complaiDer — 

1.  Tlie  statute  founded  oil  ig  totally  iDaj^licaUe  to  tUo  case;  for 
tke  clause  empowering  Sheriff-deputes  to  name  substittttefl»  <  for 
5  whom  they  shidl  be  answeraUe,'  oanaot  be  held  to  eiempt  th^ 
Sttbstitate  himself  from  reifpiMMdbility,  aec<Nrdiiig  to  the  public  aad 
common  law,  fat  any  maLverdalion  eotmmtted  by  him^  and  fox  any 
damages  sustained  by  his  impioper  conduct* 

3«  The  power  of  prosecntioa  givefl  by  the  statute  to  the  Lord 
Adroeate^  or  any  four  freeholdefS)  cannot  be  h^  to  deprive  a  pri^ 
vate  parly,  directly  affaeted  by  the  ill^alaotsof  a  8herift«iiiwtitute^ 
from  following  out  a  summary  complaint  at  common  law  agaiasl 
hiitH  fof  redress  of  wrongs  specially  libelled  as  sustained  by  the  cobi4> 
I^ainer  himself »  and  for  protection  against  &rther  injury  in  depend* 
iag  causes  from  the  continnance  of  the  Sheriff  in  office.  Further^ 
this  clause  of  the  act  does  not  Apply  to  Sheriffinsubstitttte,  but  ex-* 
pressly  and  only  to  Sherifi*depttte. 

3.  When  any  acte  of  flagrant  malrersation  in  an  inltrior  judge 
are  brought  under  die  observatioB  of  the  Supreme  Court,  the  Jndg^es 
of  that  Court  are  entitled  and  bound,  ex  officio^  to  interfere,  and  take 
such  c^g^isance  of  the  case  as  ii  necessary  lor  the  due  administra- 
tion of  justice;  Bliffk,  i.  285. 

4.  Eren  if  doubt  could  be  entertained  as  to  the  compfadnei's  i%ht 
to  conclude  finr  deprivation  of  the  respondent,  the  complaint  is  well 
founded  in  so  far  as  it  demands  reparation  of  the  injury  sustained 
through  the  special  acts  of  misconduct  ISbeUed ;  cdncoiMe  of  the 
public  prosecotor  not  being  necessary  for  sustsdaiag  summary  com- 
plaints agmast  public  officers,  by  parties  aggrievedy  tot  redeem  of 
specific  wrongs. 


Opinion  of 
Court. 


Th^  i>i{  Jtiifice*CZ0rJl  said^ We  must  look  to  the  1^ 
cottpfadttt  in  order  to  judge  of  its  eon^tency.  It  is  p«rfec(ly  dear 
that  it  contains  no  amdusion  fer  danuiges  to  the  oomplainec  hinn 
self.  It  is  simply  a  ptay  er  for  depriradott  and  flnei  and  to  a  pitiyer 
of  this  description,  whaterer  be  the  subjeci*matter  of  the  oomplainti 
we  must  apply  the  undoubted  rule  of  the  conmion  law,  tha4  no  mall 
is  entitled,  at  his  own  instance,  and  without  the  concurrence  of  the 
pubKe  prosecutor,  to  complain  against  a  public  officer  to  the  effect 
of  depriving  him  <tf  his  office«  This  matter  was  fully  considered  in 
the  case  of  Murray,  referred  to  by  the  respondent .  As  this  com* 
plaint,  therefore,  has  not  the  concourse  of  the  Lord  Advocate,  I  am 
of  opinion  that  it  is  incompetent,  although  I  see^  in  the  body  of  the 
compUdnt,  grounds  which  mi^t  otherwise  have  been  made  the  sub- 
ject of  a  competent  application  to  this  Court.  Considerfaig  the 
complaint  as  incompetent  upon  this  ground,  I  am  not  called  on  to 
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dedde  whether  it  was  necegsary  to  haye  made  the  Sheriff-depute  a  S3  Nov.  1890. 
party. 

Lard  Glenlee, — I  am  of  the  same  opinion.  It  ia  a  yery  different  ^i^l^^e!' 
ease  from  the  present,  where  a  person  complains  of  some  indivi- 
dnal  act  to  his  prejikBce,  still  sulraisting,  and  at  the  same  time  calls 
ftr  censure  of  the  o£Bcial  party  who  has  done  the  wrong.  The 
Court,  in  that  case,  if  they  see  cause  to  inflict  any  censure,  do  so, 
not  in  compliance  with  the  prayer  to  that  effect,  but  ex  officio.  I 
liave  no  idea,  as  a  general  rule,  that  a  Sheriff-depute  must  be  called 
SB  a  party  in  all  cases  where  his  substitute's  conduct  is  complained 
A  But  there  are  cases  where  this  would  be  the  proper  course; 
TliiiB,  suppose  the  wrong  comjdained  of  arises  from  an  illegal  or- 
ier  of  the  depute  fur  regulating  the  proceedings  of  his  own  court, 
inwld  it  not  be  proper  and  necessary  to  call  him  ?  I  have  very 
gKSt  doubts  as  to  the  competency  of  the  remedy,  by  petition  and 
complaint,  against  an  inferior  judge,  for  past  injury.  It  is  only  for 
lediesB  of  an  existent  eril,  that  that  fonn  of  proceeding  seems  com- 
petent; where,  for  instance,  the  judge  refuses  or  improperly  de- 
kys  to  advise  a  cause.  For  the  former  case  an  action  of.  damages 
m  the  proper  remedy.  But  I  i^;ree  with  your  Lordship,  that  it  is 
mmeeesBary,  in  the  present  case,  to  go  farther  than  to  find  the  com* 
plaint  incompetent,  in  conseijuence  of  the  want  of  the  concourse 
af  the  Lord  Advocate. 

Lord  Crififfbik  was  also  of  opinion  that  the  want  of  the  coo- 
Gorrenee  of  the  public  prosecutor  was  suScient  ground  for  disBoin- 
ing  Ais  complaint 

Lard  Mtadowbank  said — Ko  point  ban  be  considered  as  more 
conqpletely  settled,  than  that  sudi  a  complaint  as  the  present  re- 
qiures  the  concourse  of  the  Lord  Advocate,  whose  province  it  is 
to  see  that  public  oftocnrs  do  tiieir  duty.  Thi^t  is  sufficient  for  the 
itdaxm  of  thk  case,  and  therefore  saves  me  from  giving  my  opi* 
BiOB  on  various  difficult  points  which  othermse  it  might  have  been 
neeenary  to  determine.  I  shall  add  aotiung  to  what  Lord  Qlenlee 
kandd  with  regard  to  the  dyjectibn  of  the  Sheriff-depute  not  beiag 
called;  only  I  should  ddnk  there  are  parts  of  tins  compkdnt  as  to 
lAiA  it  was  proper  that  ho  should  have  been  made  a  party. 

TheCNcri;  <  in  respect  of  the  tenns  of  the  pnyer^  and  the  want  judgment. 
*of  the  eoneaxveaoe  of  the  Lotd  Advoeate,^  dismissed  Ihe  ooai^ 
'plamt' 

a  -  • 

t 

For  Hm  eaDpiain«r»  CttMmu,  Shme,  Cwmg^am^  Adtm  J*  Brmuh  W»  S.  Agfnia 
For  di£  mpoDdeDt^  SoL^Gau  /Hope,J  Dean  ^Fuc.  (Jffff^)*  Jokn  Mac» 
hmzkf  W.  a  Ag^nt.         F,  Clerk. 

s. 
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Suspender's 
Fleas. 


Cbarger*8 
Fleas. 


JOHN  ANDERSON 

against 

ALEXANDER  SCOTT. 

Jurisdiction. — Small  Debt  Act. — 10  Geo.  IV.  c.  66. — A  de- 
fender  having  been  incarcerated  on  a  decree  in  abience^  on  a  summons 
raised  beftre  Ihe  Sheriff  vnder  the  small  debt  act,  and  executed  against 
him  personaUyyr-held  that  the  allegation  of  his  not  having  a  domieil 
in  the  county^  though  proprietor  ofheritahle  subjects  within  it,  was  a 
competent  ground  of  suspension^  notwithstanding  the  statutory  exclu^ 
sion  of  aU  power  of  review,  and  that  the  execution  of  charge  on  the 
decree  bore  tiiat  a  copy  was  left  at  his  du^elling-house  in  the  county. 

Scott  having  been  incarcerated  on  a  decree  in  absence,  for  pay- 
ment of  a  debt,  pronounced  by  the  Sheriff  of  Lanarkshire,  under 
authority  of  the  small  debt  act,  presented  a  bill  of  suspension  and 
liberation,  on  the  ground  that,  though  he  was  possessed  of  heritable 
property  within  that  county,  his  exclusiye  domidl  was  in  Dum- 
bartonshire, where  he  was  apprehended. 

In  support  of  dus  objection,  he  pieaded — It  is  true  he  was  sum- 
.moned  personally,  while  he  happened  to  be  in  Lanarkshire  for  only 
two  days;  but  such  personal  citation  did  not  create  jurisdiction  at 
common  law,  and,  by  the  statute  in  virtue  of  which  the  action  was 
brought)  there  is  no  extension  of  the  Sheriff's  territorial  jurisdiction. 
If,  then,  the  Sheriff  had  no  jurisdiction  to  pronounce  die  decree 
<somplained  of,  there  can  be  no  incompetency  in  this  mode  of  seek- 
ing redress ;  for  tiie  enactment  which  excludes  the  power  of  review 
must  be  held  applicable  only  to  proceedings  that  are  troly  autho- 
rised  by  tiie  statute.  The  allegation,  that  the. suspender  has  no  do- 
mieil in  the  county  of  Lanark,  is  not  contradicted  by  tiie  officer's 
executions,  and  therefore  he  has  no  occasion  to  reduce  them. 

It  was  answered — That  tUs  allegation  is  both  untrue,  and  at  va- 
riance witii  the  officer's  executions,  which  prove  that  the  suspend- 
er was  cited  personally  in  Lanarkshire,  and  that  a  copy  of  the 
charge,  following  on  the  decree,  was  left  for  him  <  within  his  dwell- 
<  ing  house,  ToUcross,'  where,  confessedly,  he  holds  heritable  pro- 
perty.    Until,  therefore,  these  executions  are  regularly  set  aside. 
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it  muat  be  asBumed  that,  in  virtae  of  a  domicil  in  the  county,  he  ^^  ^<>^-  i^^O. 
vas  sobjeet  to  the  Sheriff's  jurisdiction.   It  is  not,  however,  nece»-    ^p^''^ 
saiy  that  the  suspender  should  have  a  fixed  domicil  in  Lanark-  scott. 
shire  to  found  jurisdiction  over  him;  it  is  sufficient  that  this  was 
the  locus  contractus,  and  that  he  was  personally  cited  there,  espe- 
cially as  he  is  a  proprietor  of  heritage  within  the  Sheriff's  terri- 
tory. 

This  suspension  is,  at  all  events,  absolutely  excluded  by  the  sta* 
tate  in  question,  which  enacts,  *  that  no  decree  given  by  any 

<  9ieriff  in  any  case  or  prosecution  raised  under  authority  of  this 

<  act,  where  the  Sheriff  shall  not  have  ordered  any  pleadings,  ar- 
(  guments,  minutes,  or  evidence,  to  be  reduced  to  writing,  shall  be 

<  subject  to  advocation,  suspension,  or  appeal,  or  any  other  form  of 

<  reriew,  or  stay  of  execution,  other  than  herein-before  provided^ 

*  (L  e.  by  rehearing,)  either  on  the  merits,  or  on  account  of  any 
(  omission  in  the  proceedings,  or  of  any  irregularity  or  informality, 

<  or  on  any  ground  or  reason  whatever,  excepting  only  an  appeal 

<  on  die  ground  of  corruption,  malice,  or  oppression  on  the  part  of 

<  the  Sheriff,  to  the  next  circuit  Court  of  Justiciary.' 

The  Lord  Ordinary  (Medwyn),  <  in  respect  the  suspender  was 

<  cited  personally  at  his  reudence,  within  the  jurisdiction  of  the 

<  Sheriff  of  Lanarkshire,  and  that  no  irregularity  is  ^hewn  in  the 

<  proceedings  in  obtaining  decree,  or  in  following  it  out,  refuses 

<  the  bill  as  incompetent' 

Upon  considering  a  second  bill  and  answcfrs,  the  Lord  Ordinary 
(FuUerton)  <  refused  the  biU  as  incompetent,'  and  issued  the  fol- 
lowing note :    *  The  defender,  designed  as  <  portioner,  ToUcross,' 

<  and  consequently  as  subject  to  the  jurisdiction  c{  the  Sheriff  of 
^  Lanarkshire,  was  summoned  according  to  the  forms  prescribed  by 

*  10  Geo.  IV.  c.  55,  under  the  certification,  that  if  he  fidled  to  ap- 
^  pear  he  should  be  held  as  confessed.     The  sununons  is  admitted 

*  to  have  been  served  upon  him  personally;  and  on  his  fidlure  to 

*  q)pear,  decree  was  pronounced  against  him.     The  execution  of 

<  the  charge  following  on  the  decree  bears,  that  it  was  executed 
^  at  his  dwelling-house,  ToUcross.'     In  these  circumstances,  and 

*  conridering  the  provisions  of  the  statute,  it  does  not  appear  to  the 
'  Lord  Ordinary  that  the  suspender's  allegations  can  be  received 
^  as  competent  groimds  of  suspension.' 

The  suspender  having  reclaimed — 

Lord  Gknlee  observed — That  it  was  not  the  reimlarity  of  the  Opinion  of 
charge  that  was  directly  complained  of,  but  only  the  competency 
of  the  decree  itsell     It  is  plain  that  the  act  in  question  gives  the. 
Sheriff  no  jurisdiction  which  he  had  not  before  in  point  of  territory. 
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2iNor.  1830.  On  die  other  hand^  it  is  impossHile  to  hold  that  a  mero  peMmal  ci« 
tatioB  can  fomti  juriBdiction  in  a  iimple  question  of  debt    In  the 


Anderson  v.  pi^esent  case,  therefore^  where  there  are  no  termini  habiles  for  tJie 
Sheriffs  jurisdiction  at  all,  the  review  of  this  Court  cannot  be  held 
to  be  exduded  by  the  terms  of  the  statute.  It  is  said  that  the  ef- 
fioer^B  execution  of  citation  must  first  be  reduced ;  and  no  doubt  the 
suspender  cannot  here  challenge  the  proceedings  on  any  ground 
which  is  controry  to  what  appears  ex  fede  of  the  execution.  But 
his  arerment  is  not  so ;  for  he  admits  that  he  was  personally  cited^ 
but  says  that  he  had  no  domidl  within  the  SheriPs  jurisdiction, 
which  is  hot  contradicting  the  execution. 

L&rd  Cringktie. — This  is  a  mere  personal  action,  which  raised 
no  question  of  jurisdiction  ratione  rei  sitae.  It  is  clear  that  the  act 
never  meant  to  confer  a  jurisdiction  on  the  Sheriff  beyond  his  ter- 
ritory. This  appeared  to  me  a  case  of  mere  assumption  of  power, 
where  no  power  at  all  could  lawfiilly  be  exercised.  It  is  not  a 
cfHnplaint  of  an  excess  of  power  on  the  part  of  tiie  Sheriff;  but  the 
ground  of  suspension  is,  that  there  is  no  judgment  at  all,  in  the 
and  legal  sense  of  the  term. 

L(yrd  Meadowbank. — I  do  not  mean  to  say  that  it  was  intended 
by  the  Legislature  to  extend  the  Sheriff's  jurisdiction  in  regard  to 
persons  over  whom  he  had  not  jurisdiction  before.  But  the  ques- 
tion is,  whetiier  this  party  was  subject  to  tiie  jurisdiction  of  the 
Sheriff  of  Lanarkshire  at  the  time  of  executing  the  summons  ?  If 
Ibe  execution  had  designed  tiie  defender  as  portioner  and  f  esidenter 
at  TdlcrosB,  tiiere  could  not,  I  think,  have  been  a  doubt  of  the 
iocompetency  d  the  ground  of  suspension.  Now,  I  tiiink  we  are 
bound  to  look,  as  the  Lord  Ordinary  has  done,  to  the  execution  of 
eibarge,  as  evidence  in  support  of  .the  proceedings  complained  of, 
where  it  is  said  that  a  copy  was  left  at  the  suspender's  dwelling- 
house^  Tollcross.  If  the  party  flunks  he  can  establish  his  contra^ 
averment,  let  him  try  a  mluction ;  as  to  which,  however,  I  shaU 
not  pretend  to  say  whetiier  it  be  excluded  by  the  statute ;  but  it 
appears  to  me  tiiat  tiie  present  proceeding,  at  all  events,  is  incom- 
petent 

The  JLardJutHe^-Clerk. — I  am  quite  satisfied  tiiat  tiiere  was  no  in- 
lendea  on  tiie  part  of  the  Legislature  to  give  the  Sheriff  a  jurisdic-' 
tion  over  persons  which  he  had  not  before.  The  object  was  merely 
to  extend  his  power  in  reference  to  small  debts.  I  am  very  far  from 
thinking  that  tiie  passing  of  tiiis  bill  can  have  the  effect  of  esta- 
Uashing  a  precedent  to  review  Sherifl^  judgments  given  in  virtue 
of  this  statute*  The  question  is,  did  the  Sheriff  exceed  the  autiio- 
rity  tiiereby  conferred  on  him  ?  If  he  did,  the  words  of  the  statute 
do  not  appear  to  me  to  exclude  this  applieation  for  redress. 
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Scott. 


•  'The  Cofkri  Amnrdingly  aftered  the  interlocutors,  and  remitted  to  24  Kbr.  idSKK 
tbe  Lord  OtHmay  to  pass  the  bill  on  caution,  and  grant  libcmtiML 

ft 

Ltrit  Miihy*  aad  Wfei'teit,  Ordinsriw.  For  Ae  suspender,  S6l.^Gm,  (Mope,) 

Jcs.  Jadbrmk        John  M*G&I^  Agent.        For  the  rMpondesty  Dwn  ^Fmdfy^ 
(J^re^t)  Sandfind.        AUx.  SamUtoiit  W.  S.  Ageot. 


JLULii 


SECOND  DIVISION. 

No.  XIV.  24  Ntmmbet  1890. 

MISS  MARY  ANN  BANNER 

THOMAS  AND  ROBERT  GIBSON. 

Foreign. — Prbscription. — Process. — Merchimls  in  Seatbnd^  A» 
whom  an  Engluh  bond  had  been  amgned  in  security  of  a  debt  due 
ly  the  cedent  J  hcming  obtained  part  payment  of  the  bond  from  the 
debtor^  in  consequence  of  proceedings  which,  by  the  law  of  Englamd^ 
not  ofdy  extinguished  his  obKgaiion,  but  also  rendered  the  assignees 
Babk  far  dhe  debt  themsehes;  and  the  cedent  having  afterwards 
brought  tm  action  in  Scotland  against  the  assignees,  subsuming  mere^ 
fyf  that  they  had  intromitted  unth  Ike  contents  of  the  bond^  and  con* 
dsii&ng  for  count,  and  reckoning,  a$id  payment,— frund,  Jirst,  Thai 
this  was  a  competent  form  of  action,  though  alleged  that  the  eiaim 
resolved  into  one  of  damage,  in  consequence  of  the  defenders  supposed 
disduirge  of  the  debtor,  without  the  pursuer^ s  authority  ; — and,  se^ 
amdly.  That  the  English  statute  of  limitations  could  not  be  pleaded 
in  bar  of  the  action,  in  respect  Me  defenders  had  been  aU  along  resi--* 
dent  m  Scotland.  ' 

In  security  for  goods  famished  by  the  defenders,  merohants  in' 
LeiA,  to  the  pursuer,  a  draper  and  dresfihmaker  in  Ae  town  of 
Wooler,  the  latter  assigned  to  the  former  a  bond  for  L.1200,  in  the' 
English  form,  granted  in  her  favour  by  Francis  Henderson,  in  the^ 
CDonty  of  Northumberland.  The  bond  having  been  put  in  suit,  and' 
jadgment  obtuned  against  Henderson,  he  was  taken  in  execution 
for  the  amount  of -the  bond,  and  afterwards  released  from  custody  by 
tte  defenders,  upon  payment,  as  they  allied,  of  L.  400.  After' 
dfidneting  this  sum,  and  sundry  payments  by  tiie  pursuer,  there  rtw' 
VOL.  VI.  n 
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94  Not*  189a  mainect  a  balance  of  about  L.160  in  fetvour  of  the  defenders,  on 
*^-'' Y^'  their  account  of  goods  sold  to  her.  The  discharge  of  Hendersofci 
GfiTnJ*  fro™  custody  took  place  in  1821,  at  which  time  the  pursuer  had  re- 
moved  to  Scotland,  where  the  defenders  were  constantly  resident* 
.  In  182^  the  pursuer  brought  the  present  acdon,  subsuming,  that 
the  defenders,  <  havitig  intromitted  with  the  contents  of  the  bond 
'  assigned  to  them,  as  above  mentioned,  there  is  a  considerable  ba- 
*  lance  in  their  hands  belonging  to  the  pursuer;'  and  concluding  for 
exhibition  of  an  account  of  their  introimssions,  and  payment  of  the 
balance  that  should  appear  to  be  due. 

In  the  course  of  this  action,  the  opinion  of  English  counsel  was 
obtained  to  the  effect,  that  the  discharge  of  Henderson  from  execu- 
tion was  a  satisfaction  of  the  judgment,  and  it  became  afterwards 
imp€s»ble  for  the  pursuer  to  have  any  remedy  upon  the  judgment, 
or  upon  the  bond;  that  supposing  such  discharge  to  have  taken 
place  without  the  knowledge  or  consent  of  the  pursuer,  the  defend* 
ers  themselves  became  liable  to  account  to  the  pursuer  for  the  full 
amount  of  the  bond^  unless  she  had  ratified  their  acts ;  but  that,  in 
a  siut  brought  in  England,  at  the  date  of  this  action,  it  would  have 
been  competent  to  the  defenders  to  have  pleaded  the  statute  of  limi-^ 
tations,  and  that  they  would,  in  consequence^  have  been  discharged 
of  all  liability  to  the  pursuer. 

Thereafter  the  Lord  Ordinary,  holding,  in  point  of  fact,  that  the 
release  of  Henderson  by  the  defenders  took  place  without  the  pur- 
suer's knowledge  or  consent,  and  that  she  did  not  acquiesce  in  or 
ratify  that  proceeding ;  and  further,  that  the  defenders  were  not  m 
a  situation  to  plead,  in  this  case,  the  statute  of  limitations,  appointed 
them  to  give  in  a  state  of  their  intromissions  with  the  contents  of 
the  bond,  charging  themselves  with  the  full  amount  thereof^  as  on 
the  day  on  which  Henderson  was  discharged  from  custody.  His 
Lordship  added  the  following  note :  '  This  is  a  very  hard  case  for 
the  defenders,  arising  out  of  their  ignorance  or  disregard  of  the 
rules  of  the  law  of  England,  so  different,  in  this  matter,  from  die 
law  of  Scotland.  Aldiough  the  effect  of  the  proceedings,  under 
the  bond,  must  be  regulated  by  the  English  law,  so  as  to  make  the 
defenders  liable  for  the  amount,  the  statute  of  limitations^  which, 
it  seems,  would  have  operated  if  the  defenders  had  been  merchants 
resident  in  England,  and  sued  in  an  English  court,  will  not  pro^ 
tect  them,  because,  after  the  date  of  their  liability  to  account  in 
1821,  they  did  not  remain  for  six  years  subject  to  the  English  law- 
and  courts,  but  were  resident  all  along  in  this  country,  where  an 
action  of  accounting  suffers  no  such  prescription.  The  nature  of 
the  debt,  and  mode  of  its  constitution,  does  not  seem  to  make  this; 
a  different  case  from  those  on  which  these  principles  have  been, 
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Grove  t;.  Gordon,  Nov.  1740,  Karnes,  M.  4510;  Lord  M  Not.  leao. 

*  Lomt  V.  Lord. Forbes,  2  Dec.  1742,  C.  Home,  M.  4612,  where    ^■^y^'^ 
'  the  defence  wafi  sustained,  because  the  defenders  resided  six  ^^^^' 

*  years  in  England;  Renton's  Trustees  v.  Baillie,  7  July  1755,  M. 
<4615;  McNeill  v.  M'Neill,  2  March  1761,  M.  4517,  where  it 

*  was  found  not  applicable,  because  the  defender  had  not  resided 
'  such  a  period  under  the  law  al  the  limitation,  as  to  give  him  the 

*  benefit  of  it;  and  the  pursuer  was  entitled  to  hold,  that  she  was 
<  not  bound  to  bring  the  action  to  account  within  six  years,  or  any 

*  number  of  years  less  than  the  prescription  applicable  to  the  law 

*  under  which  the  defenders  were  now  living,  and  to  which  they 

*  were  alpne  subject    The  Lord  Ordinary,  at  one  time,  thought 

*  die  form  of  the  action  not  precisely  applicable  to  the  natove  of  the 
'  case ;  but,  as  the  view  of  the  law  of  England  is,  that  the  debt  has 
^  been  realised,  and  that  the  defenders  are  to  be  accountable  just 
^  as  if  they  had  obtained  full  payment,  there  seems  no  difficulty  in 

*  point  of  form.* 

The  defenders.reclaimed,  and,  with  reference  to  the  form  of  the  DefendcfB' 
action,  pleaded — That,  as  the  pursuer's  plea  resolves  into  a  claim  ^^^ 
of  damage,  founded  upon  alleged  unauthorised  and  improper  pro- 
ceedii^  on  the  part  of  the  defenders,  acting  merely  as  her  attor- 
neys, it  cannot  be  competently  maintained,  under  the  present  sum- 
ptions of  coimt  and  reckoning,  which  avers  nothing  but  intromissioii 
by  the  defenders  with  the  contents  of  the  bond,  and  concludes  only 
JRir  pajrment  of  the  balance  arising  therefrom ;  Diekie  v.  Gutzmer^ 
27  Feb.  1828 ;  Robinson  and  Others  v.  Farquharson,  26  Feb.  1829*. 

The  Court  unanimously  adhered  to  the  Lord  Ordinary's  interlo-  judgment, 
cntor. 

Lord  HAfipm  Ovdioary*  For  the  pursuer,  Dttat  qfFac  (J^fny^)  Apar.  Dtt. 
airf  CftrtM^  Agent.  For  the  defcnden,  JCMy,  £3hme,  C?raAa»  A^  Tkomai^ 
Amiai,  Agent.       7*.  Oerk. 
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FJMST  DIVISION. 

No.  XV.  25  JN^mmier  1880. 

CBICHTON, 

agq,inat 

WATT. 

SUMMAET    DlUQEtfCS. — BuX    OF    ExCHAVaE.-*- O^Mtfum    <i^   II 

charge  rf  hominff  an  a  bUlf  thai  the  date  of  registraHcn  cfih$pro^ 
tett  in  Ae  tsstroxt  wa$  writim  upon  €p^  eraeuret  rtpeUfd* 

In  a  guspennon  of  a  cbwrge  upon  at  IhU^  it  wa«  pleaded^  inter  aliSf 
That.the  date  in  the  esitract  of  the  regifltration  of  the  prolfst  vm 
written  upon  an  erasure,  and  that,  as  the  date  of  tpjp^tnttiim  waa 
essential  to  make  it  a  legal  warrant  for  a  charge,  a  vitiation  or  era- 
•  .  sur^  of  the  date  rendere4  it  xsujl  and  void*;  Taylor  v.  Malcohn, 

$  March  1829. 

.  It  was  camoered — That  although,  in  transcribing  from  the  record 
the  date  of  registration,  a  clerical  error  had  been  committed,  which 
was  rectified  by  an  erasure,  this  did  not  a&ct  the  validity  of  tha 
eharge.  An  extract  is  merely  an  authentic  copy  of  the  record,  aad 
Ijlie  word  which  was  written  on  the  erasure  is  a  copy  of  the  date  <rf 
u^tradon  in  the  record,  which  is  quite  correct  The  case  w^* 
quite  different  from  a  summons,  which  was  an  original  writ,  and  as 
to  the  date  of  wbidi  there  w^s  90  check,  except  from  requiring  cor- 
rectness in  the  writing  itself,  whereas  an  extract  could  be  cheok«N 
ed  by  the  record,  of  which  it  is  a  transcript 

The  Lotd  Ordinary,  <  in  respect  of  the  erasure  in  the  registered 
<*  protest,  whidi  was  the  warrant  of  the  enlarge,  sustained  the  reasons 

<  of  suspension,  suspended  the  letters  and  charge  ttmptidter,  land 
^  decerned.' 

JttdgnMBt.  But  the  Ckmrt^  on  a  reclaiming  note  for  the  charger,  <  Repel  the 

<  objection  stated  to  the  protest,  and  therefore  alter  the  interlocu- 

<  tor  of  the  Lord  Ordinary  complained  of;  and  frirther,  remit  to 

<  the  Lord  Ordinary  to  proceed  in  the  cause,  and  do  therein  as  to 

<  Us  Lordship  shall  seem  proper ;  and  further,  find  no  expenses  due 

<  relative  to  the  present  discussion.' 
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LtriNmfiom,  Oidiiurf.        For  tlto  tospcndcr,  Cmdmfhami,      Jtmm  Wvbm,  W.  8.95  Nor.  18S0. 
Ageftt.         Alt.  2>Mii  ^  i^«e:  fJ^grt^J  Sktao,  Ormg^Mufi^ih  W.  S.^     N^yi^ 

AgcDti.        S.  Oak.  Crichton  w. 

C.       Watt. 


SECOND  DIVISION. 

No.  XVL  '  26  NavenAft  1880. 

HAIG  AND  SON 

MAGISTRATES  op  EDINBURGH. 

EDiirBtTR60.-^STA'r.  28  Geo.  III.  c.  5S.—A  burgess  cmd  guUd- 
broAer  afJSdinburffh  having  a  counting  house^  where  he  carries  en 
bvtiness  within  the  royalty^  in  respect  of  which  he  is  assessed  and 
fays  sooi  and  ht^  and  tdl  the  city  taxes,  is  entitled  to  the  privilege  of 
a  resident  freeman  merchant,  under  the  above  statute,  (which  regu^ 
lates  the  rate  of  sliore^ues  exigible  at  the  port  ofLeiih,)  although 
his  mantefadtory  and  dwelling-house  be  both  situated  without  Ae 
bounds  of  royalty. 

The  statute  28  Geo.  III.  c.  58,  which  regulates  the  rate  of  shore 
does  that  the  magistrates  of  EcBnburgh  are  entitled  to  levy  at  the 
port  of  Leith,  imposes  a  different  rate  upon  freemen  than  that  pay-*. 
aUe  by  mzfireemen  of  the  city.  The  description  of  freedom  required, 
IB  order  to  entitle  a  person  to  the  privileges  of  the  statute,  is  descri- 
bed m  the  27  A  section,  which  provides,  that  ^  for  ascertaining  the 

*  right  of  freedom  of  the  said  city,  to  the  effect  before  mentioned, 
«  be  it  enacted  and  declared,  that  all  and  every  burgess  and  guild- 

<  brother  of  the  city  of  Edinburgh,  who  by  residence  is  or  shall  be 

<  liable  in  scot  and  lot,  and  in  payment  of  the  city  taxes,  is  and 

<  shall  be  deemed  and  held  to  be  a  freeman  merchant,  and  that  all 

*  other  persons  shall  be  deemed  and  held  to  be  non*freemen  mer- 

*  diants.*     The  foflowing  (28th)  section  provides,  *  That,  in  order 

*  to  encourage  the  traders  residing  in  Leith,  all  and  every  burgess 
^  and  guild-brother  of  Edinburgh  residing  in  Leith,  and  who,  by 

*  SQch  resilience,  is  not  liable  to  payment  of  scot  and  lot  along  with 

<  Ae  citizenB  of  Edinburgh,  and  also  all  burgesses  and  guild-brethren 
'  residing  within  the  ancient  royalty,  or  in  that  part  of  Prinoe 
'  Street,  in  the  extended  royalty,  who  by  their  residence  arc  not 
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Elflktg  and  Son 
!;.  Mai^istrates 
>f  Edinburgh. 


25  Not.  issq.  *  fiubjected  to  city  taxes,  shall  nevertheless  be  deern^  and  hdd  id 

<  be  freemen  merchants,  so  far  as  concerns  the  aforesaid  duties,  pay- 

<  able  in  name  of  shore  dues  and  merk  per  ton,  aiiy  thing  before 
*  meiitioned  in  this  present  act  to  the  contrary  notwithstanding.* 

Messrs  Haig  and  Son  carried  on  the  trade  of  distillers  at  Lochrin 
and  Simbury,  in  the  vicinity  of  Edinburgh,  but  both  their  distilleries 
and  dwelling-houses  were  situated  beyond  the  bounds  of  the  city. 
They  had,  however,  a  counting  house,  which  they  used  for  the  pur- 
poses of  their  trade,  within  the  city,  in  respect  of  which  diey  paid 
scot  and  lot  and  all  city  taxes.  They  were  abo  bui^esses  and  guild- 
brethren  of  Edinburgh,  and  one  of  them,  in  respect  of  this  qualifi- 
cation as  a  resident  burgess,  had,  previous  to  the  institution  of  the 
present  action,  been  elected  and  served,  iidthout  challenge,  as  one 
of  the  magistrates  of  the  city. 

The  present  question  arose  upon  the  construction  off  the  above- 
recited  clauses  of  the  statute  28  Geo.  III.  c.  58,  whether,  under 
these  circumstances,  the  Messrs  Haig  were  entitled  to  export  their; 
spirits  and  import  tlieir  grain,  &c.  at  Leith,  with  the  privileges  of 
resident  merchant  freemen  of  Edinburgh,  or  whether  they  were 
liable  to  pay  the  higher  shore  dues  imposed  upon  non*resident  bur- 
gesses and  strangers. 

This  was  tried  in  conjoined  processes  of  suspension  and  declara- 
tor, at  the  instance  of  Messrs  Haig  against  the  Magistrates  of  Edin- 
burgh. 

The  Lord  Ordinary  took  the  cause  to  report  on  cases,  in  which. 


Pursuers' 
Pleas. 


The  pursuers  pleaded — That  the  qualification  of  residence  requi^ 
red  by  the  statute  28  Geo.  III.  was  the  same  as  that  described  in 
all  the  statutes  imposing  local  taxes,  or  granting  privileges  of  trade 
to  burgesses.  It  is  only  in  respect  of  their  character  as  resident 
freemen  that  the  pursuers  are  liable  to  pay  city  taxes,  or  qualified 
to  act  as  magistrates.  The  same  question  respecting  the  poor  laws, 
and,  by  analogy,  of  all  similar  statutes,  was  fully  argued  and  solemn- 
ly decided  in  the  case  of  Buchanan  against  Parker,  21  February 
1827. 


Defenders* 
Pleas. 


The  defenders  answered — That  the  statute  in  question  had  direct 
and  express  reference  to  actual  residence,  by  having  a  dwelling- 
house  within  the  city :  That  the  pursuers  only  paid  city  taxes  on 
the  value  of  their  counting-house,  which  was  a  mere  trifle,  and  hired 
for  the  purpose  of  evading  the  duties  specified  in  the  act :  That  the 
28th  section  of  the  statute,  which  granted  the  privileges  to  burgesses 
residing  in  Leith,  and  who  by  their  residence  there  are  not  liable 
to  be  charged  with  the  city  taxes  of  Edinburgh,  illustrated  the  mean- 


No.  16.  COURT  OF  SESSION;  6^ 


iBgr  of  the  residence  in  Edinburgh,  required  l>y  the  former  section,  -25  Nov.  leso. 
because,  according  to  the  ai^iiment  of  the  pursuers,  no  residence  •   ^>*my^ 
etther  in  Edinbuigh  or  Leith  was  required,  but  any  burgess  resi-  ^*jf,*^,^4ite9 
&ig  any  where  might  get  the  benefit  of  the  privilege,  by  merely  of  Edinbuigh. 
hiring  a  small  eeUar  or  counting-house  for  the  nominal  purposes  of 
trade* 


-  T^e  Qmrt  was  of  opinion,  that  the  pursuers  were  entitled  to  the 
pri?il^e8-«f  resident  fire^nen,  and  decerned  in  terms  of  the  dedara-  Judgment 
tory  conclusions  of  the  summons. 

The  Lard  Jugtice'Ckrk. — Holding  that  the  parties  are  agreed  Opinion  of 
Aat  Messrs  Haig,  in  respect  of  their  counting-house,  which  they  oc- 
cupy for  the  purposes  of  their  business  within  the  city,  are  assessed 
Cor,  and  pay  scot  and  lot,  and  all  city  taxes,  as  much  as  if  they 
liad  their  dwelling-houses  within  the  bounds  of  tlie  royalty,  I  am  of 
opinion  that  they  come  within  the  description  of  the  statute  as  re- 
fident  freemen*  The  27  th  section  of  the  statute  provides,  *  That 
<  all  and  every  burgess  and  guild-brother  of  the  city  of  Edinburgh, 

*  who,  by  residence,  is  or  shall  be  liable  in  scot  and  lot,  and  in  pay- 

*  mrat  <^  city  taxes,  is  and  shall  be  deemed  and  held  to  be  a  free- 

*  man  merchant,'  &c. ;  thereby  making  the  payment  of  city  taxes 
the  test  of  residence.  I  was  against  the  judgment  in  the  case  of 
Buchanan  and  Pcurker ;  but  holding  that  case  to  have  decided  the 
princ^le  applicable  to  similar  statutes,  the  present  case  is  a  great 
deal  stronger ;  and  I  do  net  see  upon  what  ground  the  defenders 
can  insist  upon  making  the  pursuers  liable  to  the  burdens  of  citizens 
residing  in  Edinburgh,  and  at  the  same  time  denv  them  the  privi-^ 
kg»  of  this  statute. 

L(frd  Glaiffie  had  some  doubts*  I  should  have  liked  to  have 
the  precise  fact  as  to  the  liability  of  the  defenders  for  city  taxes,  in 
respect  of  tihis  counting-house,  distinctly  ascertained.  It  seems' 
rather  to  be  the  case,  that  the  payment  of  city  taxes  is  qualified, 
and  that  they  are  only  assessed  according  to  the  value  of  the  count- 
ing-house, and  not  upon  their  whole  substance.  Now,  I  rather  un- 
derstand a  payment  of  scot  and  lot  to  be,  an  assessment  according 
to  the  substance  of  the  parties  on  whom  it  is  laid,  as  is  the  case 
with  poor^s  rates  and  other  general  assessments.  The  meaning  of 
the  statute  is  not  very  distinctly  expressed,  and  I  should  like  some 
inquiry  into  the  custom* 

Lard  CringUtie^ — This  is  a  difficult  case ;  but,  supposing  that 
Messrs  Haig  pay  scot  and  lot,  and  all  city  taxes,  I  am  inclined  to 
dunk,  that  diere  are  sufficient  admissions  made  by  the  defenders  on 
the  record,  to  authorise  us  to  give  decree  in  terms  of  the  declaratory 
conclusioDB  of  the  libel,  that  Messrs  Haig  <  are  freemen  merchants' 
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S^Mov.  1830.  (  in  the  seme  of  the  said  statute^  and  entitM  to  all  Um  privikg^s 
.^Y^^^    *  and  immiiiiities  thereby  conferred  upon  other  freemen  merduoita.' 
».  ^•ghtratM       J^^i  MeadawbcmL — I  agree  with  your  Lordship  and  Lord  Crin- 
oC  Edinburgh,  gletie.     Had  I  seen  any  averment  made  by  the  aaagistrates  on  the 
reccHrd,  either  with  respect  to  nsage,  or  the  payn^nt  of  seot  and  lot, 
I  should  have  wished  for  some  such  inqiury  as  that  suggesifeed  by 
Lord  Glenlee.     But  the  defenders  admit  that  the  pursuers  pay  scot 
and  lot,  and  all  city  taxes,  in  like  manner  as  other  freemen  mer- 
chants^ in  respect  of  the  counting-house  occupied  by  tlieni* 

Lmd  Ordinjvy,  Mfedwywt  Act*  Dean  ofFao^  fJ^^ffr^fJ  ^^^^9  Jifayr*  Alt  Taffmt 
md  Sope*  Gi/bton-  Craig  A  and  Wardlaao,  and  Macritchiesy  Bayku  oiu^  Hender* 
ton,  Agents.         T»  Clerk. 


SECOND  DIVISION. 

No.  XVIL  25  iSiWinfcr  1830, 

SANDERSON  and  EDINGTON 

offainst 
DONALDSON. 

PnooF. — Acquiescence  bff  a  creditor  in  a  discharge  givm  by  his  agent 
to  the  debtor  may  be  proved  by  facts  and  circum^tanees  proui  deju^ek 

SAND£RsaN  and  Edington  f(»tnerly  carried  on  business  as  leather* 
Qutters  in  Edinburgh,  until  they  stopped  payment.  After  their  in- 
solvency Donaldson  became  cautioner  to  their  creditors^  and  under- 
took the  charge  of  winding  up  their  afiairs.  In  the  course  of  his 
management  he  sold  some  of  their  goods  on  hand,  and  took  in  pay- 
ment a  bill  accepted  by  William  Brown  and  Thomas  Miller,  for 
L.dO.  He  afterwards  discharged  his  claim  on  this  bill,  upon  recei- 
ving from  Miller  a  partial  payment  of  L.10. 

Sanderson  and  Edington  afterwards  brought  the  present  action 
of  count  and  reckoning  against  Donaldson  for  his  intromissions  with 
their  estate.  In  this  action  tliere  were  a  great  many  disputed  claims, 
which  it  is  unnecessary  to  notice ;  but  the  account  given  on  the 
record,  by  the  defender,  of  the  transaction  relating  to  this  bill,  was 
as  follows :  <  That  the  bil!  for  L.30,  referred  to  in  the  sixth  arti- 
t  cle  of  the  condescend^ice,  accepted  by  William  Brown,  shoema* 
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<  ker,  and  Thomas  Miller,  smith  m  Edinburgh,  was  put  by  the  85  Not.  1830. 
« puisaeis  into  the  defender's  hands,  with  instructions  to  transact    ^^V^ 

<  the  claim,  in  whatever  manner  he  deemed  most  for  the  pursuers'  £d"mg^"r!° 

<  intoest :  That  diligence  was  immediately  done  on  the  bill  against  Donaldson, 
^bodi  pbligants:  That  Miller  then  offered  L.10,  qs  a  composi- 

<  don  in  full  of  his  share  of  the  debt :  That  before  accepitmg  this 

<  offer,  die  ^efeade?  applied  to  llie  pomLers  on  the  sul\)eet,  who  ap- 
<proTed  of  the  offer,  and  iosiiructed  the  defender  to  receive  the 

*  LIO,  and  discharge  Mllear  of  his  pUigfLtion  as^  an  acceptor  of  the 

<  hQl :  That  the  defender  did  it,  and  returned  the  bill  and  diligence 
<10  the  puKsaers,  that  they  might  take  what  steps  tkey^pleased  with; 

<  the  other  acceptor  i  That  in  the  state  of  the  defender's  inttoadsn^is 
<|Npared  by  the  pursuers,  ob  whieh  the  partial  settlement  i£  Fe- 
'.hrittiy  1897  occurred^  the  L.IO,  ree^ved  as  above  stated,  is  d^- 

<  faited  lo  the  d^ender ;  and  that  when  the  pursers,  by  their  sig-^ 
'OBtiires  to  the  doquet  appended  to  that  state,  deckred  the  de- 

<  fender  disdiurged  of  the  said  account,  and  whcde  artides  contafe- 

*  ed  therein,  they  were  fully  aware  of  the  state  of  th^  daim  on  the 
'  bill  in  question.' 

Tlie  Lord  Ovdnary  pfomnmced  aa  arficulate  intef loeutor  oa  the. 
whole  poinia  in  dispute  between  the  parties,  in  wldeh,  inter  alia^ 
he  <  flowed  the  defaader  to  proves  by  the  writ  cor  oath.of  the  pur- 
'  Boera,  that  dwy,  or  one  or  other  of  ihem^  antborned  or  aoqineeced 
'  m  hb  diachaigviig  MiBer,  om  of  the  aeeeplon  of  Brown  and  Mil- 

*  lei^s  bill,  on  payment  of  ten  pounds,'  &c. 

The  defeiftder  reelmmedy  and  tl«.  Court  adhered  to  the  interloeus-' Judgment, 
tor  conpkuBied  of,  *  widi  this  variation,  that  the  Lords  allow  the  da-- 
*.fepder  to  porove^  piODt  de  jure^  that  the  pursuers  acquiesced  in  the 

*  SRsngement  made  with  MtUer  as  to  payment  of  the  bUl,  as  alle- 

*  ged  on  the  record  i  and  with  this  finding,  remit  the  case  to  Ae- 
^Loid  Ovfinairy^  to  proceed  as  he  shall  see  cause,'  &c. 

The  Lords  were  generally  of  opinion,  that  although  authority  *  Opinion  of 
girea  befardiaDd  to  discharge  a  debt  could  only  be  proved  by  writ  ^^^'^'^ 
or  oath  of  party,  yet  acquiescence  being  a  fiict,  might  be  proved 
poatdejurew 

««,  J.  Z>.  Gr^^  Aseots.        T.  Clerk. 

u. 
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FIRST  DIVISION. 

No.  XVIII.  86  NMemiber  1890. 

ALEXANDER  M«INTOSH  and  Others 

against 
ARTHUR  ROBERTSON. 

Process. — A  bin  of  suspension  against  a  judgment  of  a  Sheriff  in  a 
mofcing  having  been  refused^  with  instructions  to-  the  S/ieriffto  aUtno 

■  the  suspenders  ten  days  to  find  caution  ;  arid  a  second  bill  oftaspean/- 
sian  hamng  been  refused  simpHciterf  and  a  certificate  (f  refusal  ob* 

■  tainedj  andthedecree  of  the  Sheriff  carried  into  exeeution^  a  redodm^ 

-  ing  note  refused  by  the  Courtj  in  respect  the  judgment  of  the  Sheriff 
had  been  carried  into  effect^  and  therefore  suspension  was  no  longer 
'  tiu  eong>etent  remedy* 

In  an  actioii  before  the  SherliF  of  Inverness,  at  tbe  instance  of 
Robertson  against  Mcintosh  and  others,  his  t^antB,  statang  that 
they  were  in  arrears  of  rent,  and  concluding  for  caution,  or  for  irri- 
tancy and  remoifing,  in  terms  of  die  act  of  Sederunt  1756,  the 
Sheriff  decerned  against  the  defenders  in  die  removing,  and  found 
them  liable  in  expenses. 

The  defenders  then  presented  a  bill  of  suspension ;  upon  which 
Lord  Medwyn  pronounced  this  interlocutor :  '  In  respect  that  the 

<  rent  payable  by  the  tenants  for  crop  1828  was  in  arrear  when  the 
^  petition  was  presented,  and  also  when  decree  was  pronounced,  re-^ 

<  fuses  the  bill,  finds  expenses  due,  &c.  and  remits  to  the  Sheril^ 

<  with  instructions  to  allow  the  suspenders  ten  days  to  find  caution; 

<  with  certification,  that  if  they  fail  to  do  so,  the  decree  of  removing 
*  already  pronounced  will  be  carried  into  effect' 

The  suspenders  presented  a  second  bill,  which  was  simply  refu-* 
sed  by  Lord  Corehouse,  with  expenses. 

The  suspenders  then  reclaimed ;  but  before  the  reclaiming  note 
could  be  prepared  or  presented,  the  charger  took  out  a  certificate  of 
the  refusal  of  the  second  bill,  and  immediately  carried  the  judgment 
of  the  Sheriff  into  execution,  by  removing  the  suspenders  from  the 
farm. 

Satpenden*  When  the  reclaiming  note  came  to  be  advised  in  Court,  the  sus- 
penders pleaded — That  aS  the  first  bill  of  suspension  had  been  refu- 
sed by  Lord  Medwyn,  under  the  reservation  of  the  Sheriff  aUow* 
ing  the  suspenders  ten  days  to  find  caution ;  and  as  the  second  bill 
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was  simpliciter  re&sed,  the  suspenders  were  entitled  to  tlie  benefit  ^^^^^'  |^' . 
«f  the  reservation  in  the  interlocutor  refusing  the  first  bill :  That  MOmoshtnd 
k  was  the  duty  of  the  charger  to  have  gone  back  to  the  Sheriff,  and  Others  o.  Ro- 
got  him  to  assign  a  day  for  finding  caution  ;  and  he  was  not  en-  ''^'^^■^ 
titled  to  remove  the  suspenders  de  piano,  without  giving  them  the 
epportunity  of  finding  -caution,  in  terms  of  Lord  Medwyn's  inter- 
locutor ;  and  therefore  their  removal  was  illegal  and  oppressive. 

Jnswered  for  the  charger — As  the  reservation  was  in  feyour  of  ^JJ*^* 
the  suspenders,  they  should  have  applied  to  the  Sheriff  to  fix  a  day, 
wikidi  was  limited  by  the  interlocutor  refusing  the  bill.  But  instead 
of  doing  this,  they  presented  a  second  bill,  which  was  refused,  with- 
out any  reservation ;  and  as  no  note  was  given  in  for  the  su^end- 
e»  to  the  Lord  Ordinary  to  sist  execution,  or  prohibiting  the  giving 
out  the  certificate,  till  tiiey  had  time  to  present  a  reclaiming  note, 
the  charger  was  entitled  to  carry  the  judgment  of  the  Sheriff  into 
ezecudon.  As  that  had  been  done,  the  suspended  could  not  get 
their  relief  in  this -suspension,  but  only  in  an  action  of  reduction  of - 
the  decree. 

The  Courts  in  respect  the  judgment  of  the  Sheriff  had  been  car-  J»^gm«at* 
ried  into  execution,  and  the  suspenders  remoyed,  refused  the  note.  ' 

It  was  observed  on  the  Bench — That  it  was  the  duty  of  the  sus-  Opinion  of 
peoders  to  have  applied  to  the  Sheriff  to  give  them  the  benefit  of 
the  reservation  in  their  fistvour ;  and  upon  the  second  bill  being  re- 
fused, execution  could  only  be  stayed  by  an  interlocutor  of  the  Lord 
Ordinary  sisting  execution  for  a  suffident  time,  to  allow  them  to 
redaim ;  but  no  note  to  that  effect  was  presented  by  die  suspenders ' 
ft)  the  Lord  Ordinary. 


JM  Qwtkaem,  Orffiatify*         Act.  Skmtj  Cfraktm  BdL  T.  B^Ferfk^  W.  a 

Agent.         Alt.  BwAamBm.        Hvgh  Macp^em,  W.  S.  Agen^        D.  Clerk. 

T. 


SECOND  DIVISION. 
Ho.  XIX.  26  November  1830* 

SMYTH 

offainst 

HUNTER. 

Letter  of  Ckehit^^^A  letter  from  one  merchant  to  anoOier^  gMng 
him  au&ority  to  draw  biUs  upon  him  to  a  certain  extent,  upon  the 
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26  Not.  1890. 


Smyth  p.  Hun- 
ter* 


cre^  of  acomignmefit  tAout  to  be  made'by  Ihe  holder  of  the  letter 
to  the  graMer^  hat  the  effect  qfUndinff  the  granter^  to  a  Airdpartf 
who  has  discounted  a  bill  on  the  faith  of  the  letter^  to  accept  biUe  to 
the  epec^ied  amount^  notioithstandinff  intermediate  remiUaneee  and 
paymsats  of  another  deecription^  made  by  ffiegranter  of'Ae  letter  to 
hia  correspondent  ofter  the  date  of  the  letter^  tohich  have  more  than 
exhaiuted  ihe  value  of  the  consignmenL 


Albxandbb  W£DD£KBUiiN,  merdutnt  in  New  Brunswidc,  bad 
an  acoonnt  and  transactioiis  with  Robertgon  Hunter  and  Company, 
merchants  in  Gbeenock.  On  the  31  December  1825,  the  balance 
of  his  account  widi  this  company  to  his  debit  was  L*  732  :  6  :  7r 
On  the  10  February  1826,  Messrs  Robertson  Hunter  and  Com- 
pany transmitted  to  Mr  Wedderbum  a  copy  <tf  his  account,  ba- 
lanced at  25  December  1825,  together  with  tlie  following*  letter : 
*  Re£erring  to  the  prece<fing  duplicates  of  ours  to  yoa  of  the  2S 

*  and  30  ultimo,  we  have  to  acknowledge  receipt  of  yours  ol  the  31 
^  December,  with  the  inclosures*    We  have  also  received  the  draft 

<  of  the  new  vessel's  stem-post  and  rudder,  with  the  dimensi<ms  of 

*  rudder-bands,  &c.  which  wiU  be  carefully  attended  to.  The  ma- 
'■teiials,  fiistenings,  ftc.  have  aH  been  ordered,  and  will  be  ready  in 

<  time  for  one  of  the  first  spring  vessels.  We  now  beg  leave  to 
^hand  yoii  dupUeates  of  your  account-current,  riiowing  a  balance 
^  fldU  against  yon  of  LJS53  :  8  :  6,  which  we  hope  will  be  shordy 
^remitted  for.  Widi  respect  to  yoitr  present  order  for  goods,  we 
'  have  to  renaxic,  that  we  would  have  no  objectionfl  to  continue 

*  di^pping  for  you  sack  articles  as  you  may  require  for  your  wine 

<  and  spirit  storey  accofding  to  our  original  agiieement,  viz.  that  each 

<  shipment  should  be  remitted  for,  or  nearly  so^  before  another  wb^ 

<  made ;  and  should  this  be  the  case  before  the  shipping  season  be- 

*  gins,  we  wfll  send  you  that  part  of  your  order ;  but  the  other, 

<  containing  the  general  assortment,  we  are  sorry  &at  we  must  de- 

<  din^  doing  any  thing  in  it  at  all,  as  we  have  determined  not  to 

<  enter  into  that  description  of  business  with  any  person  in  New 

*  Brunswick,  but  keep  by  the  shipping  only  such  articles  as  may 

<  be  necessary  for  the  fastening,  equipping,  &c  of  any  vessels  that 

<  are,  by  previous  agreement,,  ta  be  sent  home  to  us  for  sale.  When 

<  your  new  vessel  is  nearly  ready  for  sea,  we  have  no  objections  to 

*  accept  your  drafts  upon  us  for  a  reasonable  proportion  of  cargo 

<  and  freight,  say  two-thirds.   Thia  will  be  sent  by  one  of  the  New 

*  York  packet  ships,  by  way  of  giving  you  the  earliest  information 

<  of  our  determination.   Mr  Scot  is  a  very  decent  sober  young  man, 

<  and  might  do  very  well  for  taking  charge  of  your  new  ship ;  but 
^  being  at  present  away  on  a  voyage  ta  New  York,  will  not  be  home 
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<|prft€aii«denibleleiigtliaftBme.  We  are,' &c    (Signed)  «Roi««Noi^^ 

This  ktter  ^irofl  wswored  by  Weddarbiim  on  the  10th  May  182^ 
In  i^bick  he  requxrea  a  aecond  ahqpment  of  goods  £roni  Meaan  Bo* 
bertsoo  Hunter  and  Company,  but  makes  no  remitfcanee,  and  only 
kdds  out  expectation  of  the  ship  which  nvaa  then  building.    On  th^ 
15  May  1826,  BobeitBon  and  Con^xmy  aceordingly  made  hml 
a  ihqiiaeat  of  goods  to  the  amonnt  of  L.196d,  and  thereby  increa^ 
Kd  tfie  balance  of  the  account  due  by  him  to  Li2567.    On  thd 
4  December  1826,  they  again  wrote  to  him  respecting  this  balance, 
ind  expressed  a  hope  that  the  ship  would  soon  be  finished,  and  sent 
Umt  lit  <Nrder  ^t  her  proceeds  might  be  set  against  it.     But  in 
tUs  letter  they  did  not  recall  the  authority  they  had  prevkttsly 
giren,  to  dsraw  for  two<-thirds  of  the  caxgo  and  freight.     On  the 
t  December  1826  Wedderbum  wrote  to  Robertson  and  Company, 
gill  making  no  remittance,  but  ecspressmg  a  hope  that  the  Talue  of 
the  ship  and  caigo^  which  he  expected  soon  to  send  home,  would 
neet  the  balance  q£  hk  account    On  the  21  March  1827,  Wed- 
derbmn  Tslued  on  Robertson  and  Company,  to  the  order  of  the  pur-' 
sser,  finyth,  for  L.100,  in  consequence  of  the  authority  of  thi^ 
letter  of  10  March  1826  Robertson  Hunter  and  Company  accepted 
and  paid  this  biU.     Wedderbum  aft^wards  valued  on  them  again,' 
to  the  Older  of  Messrs  J.  and  J.  G.  Woodward,  for  L.200,  which: 
WW  also  accepted  and  pauL    He  afterwards  drew  three  bilk,  dated 
19  July,  29  Septembm'and  13  October  1827,  amounting  altogethei' 
to  L350,  all  to  the  order  of  &nyth  the  pursuer,  which  Messrs 
Bobertson  and  OHupany  rdbaed  to  honour. 

The  ship  Nimrod  was  in  the  mean  time  sent  heme  to  Robert- 
ma  and  Company,  and  tlie  proceeds  of  her  freight  and  caigo>  when 
di^nsed  of  by  them,  amounted  only  to  L.762  :  15  :  10. 

In  these  doronmstanoes,  Smy^  raised  the  present  action  against 
Huiter,  as  representing  the  dksolved  company  of  Robertson  Hmi- 
tvandCinnpany,  calling  upon  them  to  pay  the  three  Mils  for  L.S30, 
vUck  had  bean  drawn  by  Wedderbiuni^  in  terms  of  their  letter  to' 
Urn  of  10  Febraary  1896. 

The  Load  Ordinary  preooancedi^  fdiowing  interloeutor,  aoorai^ 
psmed  with  the  prefixed  note : 

*  Noit4 — ^The  Lord  Ordbary  has  advised  the  closed  record,  aliker 
< hariag  iiilly  heard  parties  at  the  bar.    To  hnnitappears,  thatthis 
^cflse  involves  a  pdnt  cil  law  ot  much  importance,  being  rimply, 
^'vhedier  a  letter  fmn  one  penMm  to  another,  giving  the  former 
'-kate  t»  dbraw  a  bJH  or  bffis  on  the  latter,  shall  hare  the  effect  of 
<  hlading  the  teller  to  a  (UNLpar^,  wiOf  whom  the  bflk  may  ham' 
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ie  Var.  I8S0.  i  been  disooiinted  ?    It  is  the  case  in  almost  erery  m^xamtile  tmns^ 

^"**V^^    *  action,  where  one  party  furnishes  goods  to  another,  the  reeeiTer 

^  yth  V.    un-  j  gj^^g  ^^  Other  liberty  to  draw  for  the  value ;  but  does  it  thence 

^  follow,  that  the  receiver  of  the  goods  is  bound  to  a  third  party,  who 

*  may  have  discounted  the  bill,  when,  in  the  meantiitae,  the  receiver 
^  has  paid  the  value,  or  given  an  equivalent  for  the  goods  to  him 

*  who  furnished  them  ?     If  he  have  not  paid  the  -value  he  must  ao* 
'  cept  the  bill ;  because  drawing  the  bill  is  an  assignment  to  the 

<  debt     But,  if  the  debt  have  been  paid  in  the  meantime,  the  as- 

<  signment  is  to  a  debt  which  does  not  exist 

^  In  the  present  case,  Mr  Wedderbum  dealt  with  Robertson 

*  Hunter  and  Company  of  Greenock,  from  whom  he  got  stores  of 

*  wine  and  spirits,  and  commodities,  to  keep  a  store  in  New  Bnins* 
^  wick ;  and  frwn  the  closed  record,  it  is  established,  that  the  iinder- 

<  standing  on  which  the  parties  dealt  was,  that  one  cargo  should  be 

*  paid,  or  nearly  so,  before  another  should  be  famished.     It  farther 

*  appears,  that,  to  enable  Wedderbum  to  pay  for  his  stores,  he  be* 

<  came  ship-builder,  which  he  was  enabled  to  do,  by  the  £vcility  he 

<  enjoyed  of  getting  timber  for  the  purpose ;  and  accordingly,  Ro- 

*  bertson  Hunter  and  Company  looked  to  their  payment  for  arti^ 

*  cles  furnished  to  him,  to  enable  him  to  build  the  ships,  such  as 

<  stern-posts,  rudders,  and  other  parts  of  a  ship  which  were  more 

<  substantially  &bricated  here  than  in  New  Brunswick,  and  also 
^  ultimately  for  their  furnishings  to  his  stores^  to  the  consignments 

<  of  the  ships  which  he  built,  with  their  cargoes  and  freights  for  sale* 

<  On  the  10  Febmary  1826,  Robertson  Hunter  and  Company 

<  wrote  to  him  upon  their  different  matters  in  which  they  were  con- 

<  nected.     They  told  him  that  he  was  in  their  debt  L.7d2  :  6  :  7  ; 
^  that  they  would  have  no  objection  ^  to  continue  shipping  for  yoi»: 
<<  such  articles  as  you  may  require  for  your  wine  and  spirit  store,' 
«  according  to  our  original  agreement,  viz.  that  each  shipment  should 
<<  be  remitted,  or  nearly  so,  before  another  was  made.' 

.  ^  At  this  time  he  was  building  a  vessel,  which  was  to  be  oons^*- 

<  ed  to  the  company  fot  sale ;  and  they  wrote  in  same  letter,  <  When 
<<  your  new  vessel  is  nearly  ready  for  sea,  we  have  no  objections  to 
**  nocept  your  drafts  upon  us,  for  a  reasonable  proportion  of  cargo 
<<  and  freight,  say  two-thirds.'     This  was  evidently  intended  to  en-' 
^  able  him  to  raise  money  on  these  drafts,  for  the  purpose  of  enabling 

<  him  to  dispatch  the  ship  and.cargo  to  them.     But  remark,  that  if 

<  they  enabled  him  to  do  so^  by  fiuraishilig  to  him  artides  for  his 
^.stores,  for  which  he  ought,  by  special  bargain^  to  have  paid  before 
'  be  got  thiem,  and  did  not  pay,  this  was  in  £eu^  answering  his  draib 

<  on  fuscount  of  his  ship ;  because^  beyond  all  cbid)^  it  left  in  his 
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huxk  fimds  wbich  he  ought  to  have  paid  to  them  before  stored  ^  Not.  leaOr 
were  Airnished  to  hiiiL  If,  therefore,  he  carried  the  letter,  em-^  ^^V^^ 
powtring  him  to  draw  for  two-ddrds  of  the  cai^o  and  freight  to  ^^^J  ^'  *"** 
any  banker  or  other  person,  to  adrance  the  money,  two  matters  of 
bek  depended  entirely  on  his  probity,  viz.  l<f,  How  much  was  thd 
vahteof  two*ihirds  of  cargo  and  freight  ?  and  ^  Whether  he  had 
not  recaved  that  value  before  he  drew  for  it  ?  The  letter,  there^ 
tatty  anthorising  him  to  draw  for  two-thirds  of  the  caigo  and  freight, 
was  nothing  more  than  affording  him  an  opportunity  of  shewing 
dttt  letter  to  the  banker,  as  a  reasonable  cause  for  his  drawing  the 
Ul;  but  afforded  no  security,  but  his  probity,  that  the  bill  would 
be  accepted.  In  short,  it  was  not  a  letter  of  credit  g^uaranteeing 
the  payment  to  a  third  party  of  such  money  as  should  be  advanced 
OD  Wedderbum's  drafts ;  but  was  merely  an  authority  to  him  t6 
dnw  for  two-thirds  of  the  cai^o  and  freight,  which,  if  he  drew  for, 
or  obtained  otherwise,  was  completely  vacated  and  annulled ;  so 
tbat  the  pursuers,  or  any  one  who  advanced  the  money  on  Wed^^ 
deibum's  drafts,  relied  entirely  on  his  honesty  that  he  had  not  al- 
ready obtained  the  money ;  for  if  he  had  not,  the  Lord  Ordinary 
has  observed,  that  the  drafts  must  be  good.  If  the  liability  did 
not  depend  on  the  fact,  whether  Wedderburn  had  got  money  to 
the  extent  of  two-thirds  of  the  cargo  and  freight,  he  might  have 
discounted  bills  for  it  three  or  four  times  over,  and  the  defender 
would  be  liable  for  the  whole,  which  is  quite  absurd.  The  Lord 
Ordnuiry  has  not  trusted  to  his  own  ideas  upon  this  matter,  which 
invohres  a  point  of  mercantile  law ;  and  he  can  inform  the  parties, 
that  diey  will  find  the  above  to  be  the  opinion  of  the  best  inform-* 
ed  merdiants ;  and  to  f4>ply  it  to  the  case  at  issue,  we  have  only 
to  look  to  the  state  of  the  accounts,  and  the  mode  of  dealing  be^^ 
tveen  the  parties.  On  10  February  1826,  when  the  letter  was 
wntten,  authorising  Wedderburn  to  draw,  he  was  in  debt  to  Ro* 
beitBon  Hunter  and  Company  L.732  :  6  :  7.  He  was  told,  that 
they  had  no  objection  to  furnish  him  with  wine  and  spirits,  provided 
what  he  already  owed  should  be  paid  for  before  more  should  be 
iimiiflhed*  He  was  frffnished  with  goods  for  Ids  store  in  May 
1827,  to  the  amount  of  L.581,  10s.,  without  paying  for  them, 
whereby  he  was  left  in  possession  of  that  money,  which  he  ought 
to  have  paid,  and  which  was  more  than  two-thirds  of  the  cargo 
and  ftaght,  these  having  only  netted  L.762  :  15 :  10.  In  ad-* 
dition  to  dus,  the  defender  paid  a  bill  drawn  in  virtue  of  said  let^ 
ter,  10  February  1826,  for  L.100  in  July  1827,  and  in  August 
after,  another  for  L.200.  Thus  the  defender  paid  in  all  L.861, 
iOs.  iimr  freight  and  cargo,  whidi  only  yielded  L.762  :  15  :  10, 
and  this  exclusive  of  the  bills  for  which  this  action  was  brought 
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And  on  a  final  'luHSDohtii^  beti^eeri  iiimm  knd  'WedSerBiirii^  iii« 
latter  is  in  their  debt  L.90  :  18  :  d» 

'  It  has  been  pleaded  for  the  pursuer,  diat  he  tpas' misled  to  ad- 
vance the  money  on  the  bills  pursued  for,  by  the  defender  having 
paid  one  bill,  which  he  discounted  fot  L.100,  dated  more  than  n 
year  after  the  letter  of  10  February,  and  by  their  having  paid 
another  for  L.200,  discounted  by  a  Mr  Woodward ;  but  because 
die  defender  paid  these,  that  is  no  reason  why  they  were  to  pay 
more,  otherwise  there  would  be  no  bounds  to  dieir  liability ;  and 
the  reason  for  dieir  having  paid  them  appears  to  have  been,  that 
on  6  December  preceding,  (viz.  1826,)  Wedderbum  wirote  them 
that  his  ship  and  cargo,  *  at  the  lowest  rates  of  both,  would  yield 
*  L»4000.'  If  diis  had  proved  to  be  true,  the  defender  would  hare 
also  paid  the  bills  in  question ;  but  the  result  of  the  sales  having 
disproved  the  prospects  held  out,  the  defender  has  refused  to  pay, 
and,  on  the  whole,  the  Lord  Ordinary  must  assent  to  the  legality 
and  justice  of  such  refosal. 

<  lie  Lord  Ordinary  having  heard  parties  fully  on  the  closed  re« 
cord,  and  since  advised  the  same,  with  the  process,  has,  by  Ae 
preceding  note,  very  fully  explained  his  views  of  this  cause ;  and 
for  the  reasons  therein  assigned,  assoilzies  the  defender,  James 
Hunter;  finds  him  entitled  to  his  expenses,  and  renuts  to  the  Au- 
ditor of  Court  to  tax  the  same,  and  decerns/ 


The  pursuer  redaimed;  and  when  the  case  was  pleaded,  die 
Judges  of  the  Inner-House  were  moved  by  the  circumstance,  ap- 
pearing in  the  fiice  of  the  note,  that  the  Lord  Ordinary  had  appa- 
rently been  influenced  by  the  opinions  of  merchants  on  the  practice 
and  mercantile  usage  respecting  such  authorities  to  draw  on  the  cre- 
dit of  expected  consignments,  respecting  which  practice  there  was 
BO  averment  or  admission  by  either  party  on  ike  record  *,  They 
accordingly  appointed  tiie  parties  to  lodge  cases,  <  aocon^anied,  by 
<  mutual  consent,  with  condescendences  as  to  the  usage  and  practice 
(  of  merchants  in  similar  transactions.' 

In  obedience  to  this  interlocutor,  the  cause  was  argued  in  cases, 
in  whidh— 


Pursuer*! 

PlCM. 


Tlie  pursuer  j^feo^^ — That  Messrs  Robertson  ami  Company  had, 
by  their  letter  of  10  February  1626,  granted  an  express  autho- 
rity, on  the  foith  of  whicdi  all  persons  were  entitle  to  advance 
itooney  to  Wedderbum  to  the  extent  of  two-thirds  of  the  caigo  and 
freight  of  the  Nimrod,  in  reBance  £hat  any  drafts  for  siieh  suiitt 


•  -The  x0cord  iathii  ease  wM  dowd  <m  tbe  nnmnwu  aod  dffwiOM. 
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aide  upon  the  defender  would  be  duly  honoured ;  and  that  Wed-  26  Nov.  laao. 
derbum,  in  point  .of  feet,  had  not  exceeded  his  authority,  or  the  ex-  gni^P'^H 
teat  of  two-thirds  of  the  value  of  the  cargo  and  freight,  by  his  drafts  ter. 
oa  the  defender,  although  the  balance  of  his  account  had  been  turned 
agttost  him  by  other  transactions. 

The  defender  answered — That  a  private  letter  addressed  by  one  Defender't 
jndhddoal  to  another  never  can  create  obligations  in  favour  of  third  ^'^^ 
parties:  That  it  was  not  a  negotiable  instrument,  which  could  be 
tmBsfflited  to  another  by  delivery,  but  was  constantly  subject  to  be 
|ulified  or  recalled  by  the  mutual  consent  of  the  two  original  par- 
ties; and  that  any  person  discounting  Wedderbum's  bill  on  the 
6idi<^the  above  letter  must. have  trusted  to  his  representation^ 
snd  was  bound  to  see  that  he  had  neither  exhausted  the  credit  by 
previous  drafts,  nor  by  any  other  means  obtained  value  from  the 
gianter  on  the  credit  of  the  freight  and  caigo. 

Along  with  their  cases  both  parties  lodged  condescendences,  con* 
taming  oootradictory  averments  respecting  the  usage  and  under-» 
fltmdkig  ci  merchants,  as  to  the  effect  given  to  such  authorities  to 
draw  bills  on  the  credit  of  an  expected  consignment. 

On  advising  the  cases,  the  Court  was  of  opinion,  that  as  the  par^  Opinion  of 
ties  bad  gone  to  issue  upon  a  closed  record,  without  making  any 
vrerment  as  to  the  usage  of  merchants,  it  was  no  longer  competent 
to  make  any  inquiry,  or  to  rest  the  judgment  of  the  Court  upon 
inch  usage.  Upcm  the  merits  of  the  case,  resting  upon  the  letter 
of  10  February  1826,  and  subsequent  correspondence,  the  Lords 
lield,  that  the  defender  was  bound  to  accept  bills,  to  the  extent  of 
two-thirds  of  the  value  of  the  cargo  and  freight  of  the  Nimrod, 
widiout  reference  to  the  state  of  his  account  with  Wedderbum  at 
the  time  when  the  bills  were  drawn. 

The  Lard  Justice^CkrL — The  first  matter  for  the  consideration 
of  the  Court  is,  whether  it  is  competent  for  the  parties  now  to  make 
any  addition  to. the  record,  or  for  the  Court  to  allow  any  inquiry  in<^ 
to  the  matter  contained  in  their  condescendences  ?  I  am  clear  that 
it  is  not,  but  that  we  must  decide  the  case  as  it  stands  upon  the  cor* 
reapondence  and  matter  contained  in  the  record. 

The  other  Judges  having  concurred  in  this  opinion — 

The  Lord  Justice-Clerk  proceeded. — Hie  letter  of  10  February- 
1826  relates  to  various  subjects  on  the  state  of  accounts  and  cor^ 
despondence  between  Messrs  Robertson  and  Company  and  Mr 
Wedderbum.  In  the  first  place,  it  appears  from  it,  that  the  ba- 
hoce  of  acpounti  was  then  against  Wedderbum  to  the  extent  of 
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f6  Nov.  iaA9«  L»563.    It  appears  from  the  next  panigrapb^  that  hi  re^iiired  ad- 
ditional shipments  of  goods  from  the  house  at  Greenock,  whidi  they 

^  my    V,    un.^^  willing  to  Send  him  on  the  terms  of  thefar  original  agreemenl^ 
— —        viz.  '  that  each  shipment  should  be  remitted,  or  nearly  so,  befoit 

Court? °  ^  '  another  was  made.'  The  letter  goes  on  then  to  give  the  credit 
on  which  this  action  is  founded,  in  these  words,  viz.  <  When 
'  your  new  vessel  is  nearly  ready  for  sea,  we  have  no  objections  to 
^  accept  your  drafts  upon  us  for  a  reasonable  proportion  of  eatg4 
*  and  freight,  say  two-thirds.'  Now,  look  at  the  pn^^resa  of  Ihe 
correspondence  which  followed  upon  this  letter.  On  die  10  May 
1826  Mr  Wedderbum  writes  in  answer,  saying,  that  he  relies  oa 
the  goods  being  sent  to  him ;  but  that  he  makes  no  remittance,  nor 
does  he  hold  out  the  hopes  of  any,  except  the  ship,  to  which  hil 
correspondents  were  to  look  to  meet  the  balance  of  his  account 
Now,  was  it  not  the  duty  of  Messrs  Robertson  and  Company,  when 
they  found  that  no  remittance  was  made,  in  terms  of  the  original 
agreement,  referred  to  in  their  letter  of  10  February,  to  have  re- 
called the  permission  given  to  draw  for  two-thirds  of  the  cargo  and 
freight,  if  they  did  not  mean  their  letter  to  remain  still  as  a  fund  of 
eredit  in  Wedderbum's  hands,  but  intended  to  take  the  ship  as  a  re* 
mittance,  in  payment  of  the  general  balance  of  their  account  ?  But 
instead  of  doing  so,  it  appears  from  Wedderbum's  letter  of  8 
December  1826,  that  the  permission  to  draw  was  never  recalled; 
and.  on  the  2  L  March  and  24  April  1827,  bUk  are  actoally 
drawn  in  virtue  of  this  authority,  which  Robertson  and  CoiqMaiy 
Tetire.  I  am  clear  that  it  was  the  duty  of  Robertson  and  G>m- 
pany  to  have  recalled  their  authority,  and  expressly  prohibited 
Wedderbum  from  drawing  on  them  at  all  in  reference  to  this  cargo 
and  freight,  if  they  did  not  intend  that  the  letter  which  they  had 
given  him  should  operate  as  a  fund  of  credit  to  him ;  and  I  do 
90t  see  upon  what  principle  they  can  now  be  freed  from  their  obli- 
gation to  accept  his  bills. 

Lard  Glenke. — I  do  not  think  that  we  have  any  thing  to  do  with 
the  balance  of  the  account  between  the  parties  at  the  time  the  letter 
was  granted,  nor  how  it  was  affected  afterwards  by  any  other  tEansac- 
'  lions,  but  only  that  the  total  amount  of  the  biUs  drawn  on  the  fedth 
of  this  letter,  for  which  the  defender  is  liable,  must  not  exceed  two- 
thirds  of  the  value  of  the  cargo  and  freight  Very  probably  the 
state  of  accounts  being  against  Wedderbum  was  a  strong  inducement 
for  Robertson  and  Company  to  grant  him  the  letter,  in  order  to  en- 
able hun  to  finish  the  ship,  and  to  send  it  to  sea,  so  as  to  place  in 
their  hands  a  security  for  the  balance.  It  is  true  they  might  have 
recalled  the  credit  when  they  received  his  letter  of  10  May  1826, 
ifhich  shewed  that  he  was  not  in  a  condition  to  make  any  other  re- 
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mittEmce  except  the  ship ;  but  it  is  not  at  all  extraordinary  that  26  Nov.  1830. 
ihey  did  not,  as  it  is  evident  that  the  only  chance  they  had  of  ob-     ^*^V^*^ 
taining  any  security  whatevCT  for  the  balance  was  still  to  enable  f^^^  "'  ^"°' 
bim  to  raise  money,  in  order  to  make  the  ship  ready  for  sale.  ^ 

Lard  Meadowbank. — Had  the  case  rested  solely  on  the  letter  ^P»"^°°  ^ 
of  10  February  1826,  without  the  subsequent  correspondence,  I 
should  have  been  inclined  to  have  agreed  with  the  interlocutor  of 
the  Lord  Ordinary ;  though  I  certainly  could  not  have  gone  along 
with  all  that  is  stated  in  the  note,  as  I  do  not  think  it  competent, 
nder  this  record,  to  found  upon  a  supposed  practice  of  merchants 
irikich  is  not  admitted.  But  taking  into  view  the  subsequent  cor- 
respondence, in  which  the  authority  to  draw  for  two-thirds  <^  the 
value  of  the  cargo  and  freight  is  not  recalled,  I  have  formed  the 
ssme  opinion  as  your  Lordship,  diat  the  defender  is  bound  to  ac- 
cept drafts  to  that  amount 

Lard  Cringletie  remained  of  the  opinion  which  he  had  express- 
^  in  his  note  as  Lord  Ordinary  in  the  cause.  It  is  clear,  how- 
ever, that  even  according  to  the  opinions  delivered,  the  pursuer  can- 
not get  decree  in  terms  of  liie  libel ;  but  that  the  defender  is  only 
bound  to  accept  drafts  to  the  amount  of  two-thirds  of  the  value  of 
die  cargo  and  freight,  in  so  &r  as  that  is  not  exhausted  by  prior 
bills. 

The  following  interlocutor  was  pronounced :  <  The  Lords  having  judgment. 

*  advised  the  cause,  and  heard  the  counsel  for  the  parties,  alter  the 

*  interlocutor  submitted  to  review,  and  find,  that,  in  respect  of  the 
'audiority  contained  in  the  letter  of  10  February  1826,  and  of 
^  An  subsequent  correspondence  of  the  parties,  the  pursuer  is  enti^ 
^  ded  to  insist  against  the  defender  for  the  contents  of  the  billsy 
*«ad  to  an  amount  not  exceeding  two^thirds  of  the  value  <^  the 
^froght  and  cargo,  unless  that  the  credit  was  previously  exhaust^ 

<  ed  IB  reference  to  said  freight  and  cargo^  and  remit  to  Lord  Ful* 

*  krlon.  Ordinary,  to  proceed  accordingly,  reserving  all  claims  ttf 

<  expenses  of  process  for  hss  Lordship's  detenaination.' 

IaA  OidiMrr,  CrmgfOm.  Aet.  J.  &  More  and  Bope.  Alt  X)«a»  of  l4ie^ 

(J^fi^J  aad  Xst^.  WalUr  CooA,  W.  &  and  MacmiOan  and  Grants  W.  S. 


Agents.         F,  Clerk. 
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DICK 

affoinst 

CUTHBERTSON. 

Sale. — Bankrupt. — Sequestration. — L  Where  thesoUgTwrndof 
suspension  of  a  charge  for  implement  ofartides  of  sale  of  heritage 
property  against  a  purdmser  was  an  objection  to  the  title  offered^ 
whidi  was  sustainedj  the  length  of  time  occupied  in  the  litigaHonf 
though  extending  to  several  yearsy  toiU  not  entitle  him  to  be  relieved 
of  the  purchase f  whatever  claim  mag  thence  arise  for  damages  against 
the  seller. 

II.  Property  foudally  vested  in  a  wifoj  at  the  date  of  her  huAand^s 
bankruptcy^  being  afterwards  disponed  by  her^  with  his  consentj  to  his 
trusteCf  by  whom  it  was  soldy  under  an  obligation  to  give  a  valid  tide 
— foundy  that  the  allegation  of  the  wifi^s  conveyance  being  gratuitous^ 
was  not  a  good  objection  to  the  title  offered  to  the  purchaser. 

III.  Circumstances  in  which  the  appointment  of  a  trustee  in  a  seques^ 
tration^  on  tJie  death  of  the  original  trustee^  was  held  valid,  although 
the  application  to  the  Court  was  not  made  by  two  creditorsy  in  terms 
of  the  7 1st  section  of  the  bankrupt  act. 

In  January  1817,  Dick  purchased  an  heritable  subject,  at  a  pain 
lie  sale,  as  belonging  to  the  sequestrated  estate  of  James  Corbet. 
By  the  articles  of  sale,  the  trustee  bound  himself  to  deliver  to  the 
purchaser  <  a  valid  and  irredeemable  disposition,'  and  to  give  pos* 
session  at  Candlemas,  the  price  being  payable  at  Whitsunday. 
The  disposition  offered  being  considered  essentially  defective  by 
Dick,  he  took  a  protest  against  the  trustee,  in  which  it  was  stated, 
'  That  the  said  John  Dick  had  repeatedly  offered  to  pay  the  price, 
^  and  was  still  ready  to  do  so,  on  a  legal  title  being  produced,  and 

<  which  he  had  frequently  required  from  the  said  John  Donald 

*  without  effect ;  whereby  the  said  John  Dick  had  thus  not  only 

*  been  disappointed  in  his  views  of  purchasing  and  getting  posses- 

*  sion  of  the  said  property,  but  had  also  sustained  great  loss  and 

<  damage  by  the  non-fulfilment  of  the  said  John  Donald's  part  of 
'  the  bargain.  And  the  said  William  Pollock  £Eurther  represented  to 

*  the  said  John  Donald,  that  the  said  Charles  Cuningham,  as  attor- 

<  ney  for,  and  in  name  and  behalf  of  the  said  John  Dick,  was  still 

*  ready  and  willing  to  pay  the  price  of  the  said  subjects,  on  inune- 
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« iktelj  receiYing  a  legal  title  thereto,  and  possession  of  the  pro-  30  Not.  ]aso« 

*  pcrtjr ;  and  he  required  the  said  John  Donald  to  furnish  such  title,    .^^V^ 

*  and  to  give  possession  of  the  property,  unthin  ten  days  after  beitson. 

*  this  date ;  and  fidling  thereof,  the  said  William  Pollock,  as  pro- 

*  eurator  and  attorney  foresaid,  protested,  that  the  said  John  Do- 
'nald  should  be  liable  to  the  said  John  Dick,  not  only  in  the  pe- 
^aalty  specified  in  tiie  said  articles  of  roup,  but  also  in  all  loss  and 

<  damages,  and  expenses  which  he  had  sustained,  or  might  any  way 

<  sustain  or  incur,  by  and  through  his,  die  said  John  Donald's  non* 

*  jfblfilment  of  his  part  of  tiie  said  agreement,  and  that  over  and 
'  above  performing  his  part  thereof/ 

Dick  afterwards  suspended  a  charge  to  implement  the  articles  of 
foup,  expressly  on  the  grounds  set  forth  in  this  protest,  which  was 
eopied  into  the  suspension. 

The  Court  (11  March  1818)  adhered  to  the  Lord  Ordinary's 
interlocutor,  wUch  found,  <  That  the  charger  is  not  bound  to  make 
<any  ad^tion  to  the  tide  offered  by  him ;  but  that  he  is  bound,  at 
(the  risk  and  expense  of  the  suspender,  to  concur  in  any  supple- 

<  mentary  title  he  may  wish  to  have  executed.'  This  finding  was, 
•D  appeal  by  the  suspender,  reversed  (12  December  1826) ;  and  the 
judgment  of  the  House  of  Lords  ferther  *  declared,  that  the  respondent 

18  bound  to  make  to  the  appellant  a  good  and  valid  title,  and  that 

the  tide  offered  to  the  appellant  is  not  such  a  good  and  valid  title ; 

and,  with  this  reversal  and  declaration,  it  is  ordered  that  the  cause 

he  remitted  back  to  the  Court  of  Session,  to  review  the  several 

interiocutors  complained  of  in  the  said  appeal,  and  to  do  therein 

as  is  consistent  with  this  reversal  and  declaration  and  the  practice 

of  die  Court  in  proceedings  of  the  nature  of  that  in  which  these 

interlocutors  have  been  pronounced.' 

Under  this  remit,  the  proceedings  reported,  of  date  29  January 

1828,  took  placet  some  time  after  which,  a  disposition  executed  by 

the  bankrupt  and  his  wife,  in  favour  of  the  charger,  was  put  into 

process. 

Bat  the  suspender  j^feoife^.  That,  after  a  delay  of  so  many  years  Sutpendar't 
an  the  part  of  the  bankrupt  and  his  trustee  in  tendering  a  suffi-'^^^^ 
eient  tide,  it  was  entirely  in  his  option  to  accept  of  such  a  tide, 
or  to  decline  the  purchase  altogether ;  and  that  this  plea  was  not 
cxdaded  by  the  declaration  in  the  judgment  of  the  House  of  Lords, 
Aat  the  charger  was  bound  to  ^ve  the  suspender  a  valid  title. 

At  all  events,  the  title  now  offered  was  not  such  as  the  suspend- 
er could  be  compelled  to  accept.  For,  in  the^r^f  place,  as  the 
fdbjects  in  question  were  feudally  vested  in  the  bankrupt's  wife,  as 
ibsohite  proprietrix,  and  as  the  disposition  recently  executed  by  her. 
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30  Nov.  ]  830.  with  her  husband's  consent,  is  gratuitous,  the-cooircyance  isof  tbe 
^^^my^    nature  of  a  revoeable  donation  by  the  wife  to  the  husband.     Se^ 

Dick  V.  Cuth-  coThdly^  The  title  is  inept,  in  consequence  of  the  invalidity  of  the 
charger's  appointment  as  trustee.  Donald^  the  former  trustee,  ha- 
ving died  pending  the  appeal,  the  trustees  of  an  heritable  creditor 
applied  to  the  House  of  Lords  for  leave  to  appear  as  respandenta;^ 
and  their  Lordships,  while  they  refused  that  applicadon,  ordered 
tbat  the  petitioners,  <  as  such  trustees,  be  at  liberty  to  apply  to  the 

<  Court  of  Session,  notwithstanding  the  appeal,  for  permifisioii  t9 
*•  take  such  steps  as  the  Court  may  think  fit,  for  making  ^  new  trus-^ 
*  tee.'  These  parties  having  afterwards  applied  to  the  Court  of  Ses- 
sion, the  creditors  of  the  bankrupt  were  appointed  to  meet  for  the 
purpose  of  the  election  of  a  new  trustee,  and  the  charger  was  in* 
consequence  elected  and  confirmed  by  the  Court.  But  the  appli- 
cation of  the  trustees,  as  representing  only  one  creditor,  was  in  di- 
rect opposition  to  the  71st  section  of  the  bankrupt  act,  and  therefore 
the  deliverance  of  the  Court  upon  it,  and  the  charger's  confirmadony 
were  ultra  vires.  At  least,  the  title  now  offered  appears,  on  both 
or  either  of  these  grounds,  to  be  of  doubtful  validity ;  and  being  so,- 
it  cannot  be  forced  on  the  suspender  as  a  conveyance  in  terms  of 
the  agreement. 

The  Lord  Ordinary  pr<mounced  the  following  interlocutor  and 
opinion :  ^  In  respect  that  the  title  now  offered  by  the  charger  ap- 

<  pears  to  be  a  good  and  valid  title  to  the  property  purchased  by 
^  the  suspender,  finds  the  letters  orderly  proceeded,  and  decemift  t 
^  Finds  the  suspender  entitled  to  the  expenses  oi  the  litigation  prior 
\  to  the  appeal :  In  regard  to  the  litigation  subsequent  to  the  appeal, 

<  finds  the  charger  entitled  to  expenses  from  die  date  of  the  Lord 
^  Ordinary's  interlocutor  of  14  January  1829. 

<  Note* — The  title  now  offered  to  the  suspender  seems  to  be  good. 

<  The  ratification  and  disposition  by  Corbet  and  his  wife  effectually 
(  secures  the  suspender  against  all  challenge  at  the  instance  of  the 
^  wife,  or  any  person  succeeding  to  her  right;  and  in  regard  to  the 

<  danger  of  challenge  from  another  quarter,  that  of  the  creditors,  in 

<  consequence  of  the  supposed  informality  of  the  present  charger's 

<  appointment  as  trustee,  it  is  to  be  observed,^r«f.  That  his  appomt* 

<  ment  took  place  under  the  authority  of  an  interlocutor  of  the  Cour^ 

*  specially  founding  on  an  order  of  tlie  House  of  Lords,  which  in-^ 
'  terlocutor  could  not  well  admit  of  a  challenge  on  the  part  of  the 

<  creditors ;  and,  secondly^  which  appears  to  be  ccmclusive.  That,  even 

<  on  the  supposition  of  such  challenge  of  the  charger's  appointment 

<  being  competent,  the  creditors,  and  any  new  trustee  they  might 

*  appoint,  could  never  dispute,  but  would  necessarily  be  bound  to 
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<  wmtmt  and  mabtain  the  sale  made  to  the  raspender  by  Donald^  90  Nov.  ]850. 

<  the  origBMd  traatee)  whose  appointment  was  confessedly  unob|ee-    ^^^V^^ 

<  HoMing'  t]ie  title  now  (^ered  to  be  good,  and  considering  the 
'  nature  and  grounds  of  the  present  suspension,  the  demand  of  the 

<  nupender  to  be  set  free  from  the  bargdn,  in  consequence  of  the 

<  delay  in  pfoduoing  that  tide,  does  not  appear  to  be  admissible. 

<  SaA  a  plea  may  perhaps  fonn  a  good  ground  of  suspension,  as  it 

<  my  form  a  good  defence  against  an  ordinary  action  for  implement; 

*  hot  the  present  suspension  is  one  of  an  essentially  different  cha- 

<  meter.    It  proceeds,  not  on  the  assumed  extinction  of  an  original 

<  hafgain,  in  consequence  of  the  seller's  fiiilure  to  implement,  but 

<  merely  on  the  incompetency  of  enforcing  its  obligations  against 
f  the  suspender,  whilst  that  contracted  towards  him,  of  affording  a 

*  good  title,  is  not  implemented  on  the  other  side. 

^  The  original  bill  of  suspension  recites  and  proceeds  upon  a  pro- 

<  test  made  by  the  suspender,  which  sets  forth,  '  That  the  said 
^  John  Dick  had  repeatedly  offered  to  pay  the  price,  and  was  still 
^  ready  to  do  so^  on  a  legal  title  being  produced  f  and  the  very  first 
'  wason  of  suspension  is,  <  That  the  charger,  before  he  can  call  for 
^  payment  of  the  price,  must  produce  a  legal  and  valid  title  to  the 
^  property  which  he  has  taken  it  upon  him  to  sell/     A  suspension 

<  of  this  kind  seems  necessarily  to  imply  the  competency  of  support- 

<  ing  the  charge,  by  producing  a  good  title  in  the  course  of  the  pro» 

*  oess;  and  the  judgment  of  the  House  of  Lords  is  perfectly  ca^sis- 

*  tent  with  this  view ;  for,  although  this  question  seems  to  have  been 

*  raised  in  the  appellant's  case,  the  House  of  Lords,  after  reversing 

<  the  findings  of  die  interlocutors  of  the  Court,  proceeds  to  declare, 
*<  That  the  respondent  is  bound  to  make  to  the  representer  a  good 
^  and  valid  title,  and  that  the  title  offered  to  the  representer  is  not 
^  each  good  and  valid  title.'  Whatever  grounds,  then,  there  may 
'  be  ter  the  suspender's  plea  of  mora,  and  whatever  effect  it  may  be 

*  entitled  to  in  a  separate  action,  founded  on  the  special  circum* 

*  stances  of  the  case,  it  does  not  appear  to  the  Lord  Ordinary  to  be 

*  admiseiUe  in  the  present  process. 

*  The  suspender's  claim  for  the  expenses  prior  to  the  appeal  seems 

*  necesBarily  to  follow  from  the  nature  of  the  discussion,  in  which  he 
^  was  ultimately  successful;  but  the  Lord  Ordinary  has  found  him 
'  liable  in  the  expenses  created  by  his  unfounded  objections  to  the 
^  title  offered  to  him  since  the  case  was  remitted  by  the  House  of 
•Lords.' 

Bodi  parties  reclaimed ;  and,  with  the  view  of  obviatmg  the  object 
tioD  of  form  alluded  to  in  the  Lord  Ordinary's  opinion,,  the  suspend- 
ei  raised  a  reduetion  and  declarator,  for  ascertaining  his  right  to  btf 
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90  Not.  1830.  relieved  of  the  purchase^  in  oonseqttenoe  of  the  d^y  in  ieaderiiig 
a  valid  title.  His  L«ordship  made  avisaBdom  to  the  Court  with  diis 
action,  and  the  parties  consented  to  hold  the  record  in  the  suspen- 
sion, made  up  after  the  remit  from  the  House  of  Lorde^  as  the  re- 
cord in  the  reduction. 

Lard  GlenUe  said — I  am  not  aware  of  any  good  reason  why  this 
new  plea,  as  it  is  called,  may  not  be  decided  in  the  suspension ;  but 
it  appears  quite  clear  to  me,  that  it  cannot  be  sustained  in  this  pai^ 
ticular  case.  The  terms  of  tiie  suspender's  protest  are  a  plain  noti- 
fication that  he  was  to  insist  for  a  new  tide ;  for  he  there  states^  that 
he  holds  the  original  charger  liable  in  the  damages  sustwied,  or  that 
may  be  sustained,  through  the  non-fulfilment  of  his  part  of  the 
agreement,  <  and  tiiat  over  and  above  performing  his  part  thereo£' 
I  do  not  say  that  it  would  have  been  incompetent  for  the  suspender 
to  have  afterwards  tendered  a  new  protest,  stating,  that  he  consider*- 
_ed  himself  as  free  from  the  bargain,  in  consequence  of  not  getting 
a  valid  tide  within  the  stipulated  time,  and  upon  that  ground  to  have 
suspended  the  charge.  But  here  we  see  the  case  proceeds  on  the 
footing  of  tiie  charger  insisting  tliat  the  tide  already  offered  was 
«uch  as  the  articles  of  sale  required  to  be  given,  while  the  suspend- 
er maintained  that  it  was  not  so,  and  diat  the  olharger  was  bound 
to  give  him  another  and  a  valid  title.  The  charger  was  even  called 
to  go  on  with  the  litigation,  to  save  himself  from  the  suspender^s 
jdireatened  prosecution  for  damages. 

.  Lord  Cringletie  concurred  in  the  opinicm  that  the  suspender  was 
not  entitled  to  be  liberated  from  the  purchase ;  but  he  thought  there 
might  be  room  for  a  claim  of  damages. 

Lord  Meadowbank. — I  am  of  the  same  opinion. 

The  Liord  Justice-Clerlu — I  am  also  of  the  same  opinion.  There 
is  not,  from  beginning  to  end  of  die  suspension,  even  a  hint  that 
die  party  wished  to  be  free  from  die  bargain.  The  House  of 
Lords,  in  the  remit,  contemplated  nothing  but  the  giving  of  a  valid 
title..  It  may  be  diat  the  suspender  is  entided  to  damages;  but  his 
present  plea,  to  be  relieved  of  his  obligation  as  a  purchaser,  canaot 
be  sustained.  But  I  am  of  opinion  that  it  would  not  be  competent 
lo  decide  diat  plea  in  the  suspension. 

The  Courts  accordingly,  having  conjoined  the  two  actions,  ^  find 
f  that  the  suspender  is  not  entided  to  be  freed  and  relieved  of  the 
^  obligations  incumbent  on  him  under  the  articles  of  sale  of  die  pro- 
f  perty  in  question ;  and  that  the  charger's  tide  thereto  being  now 
<  completed,  and  a  good  and  valid  tide  has  been  offered  to  the  sus* 
f  pender,  adhere  to  the  interlocutor  reclaimed  against  in  the  sospen- 
f  sion^  and  refuse  die  desire  of  both  notes;  and  in  the  declarator 
^  and  redaction,  sustain  the  defences,  and  assoilzie  the  defenders 
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« fivin  tbe  oonclittiiQiB  t>f  ^the-minimonsy  and  decern ;  and  of  new  find  30  Vpy»l930. 
>die  suspender  and  puxsner  liable  in  the  expenses  incurred  by  tbe  T>[X^fcuaw 
'dniger  and  defender  subsequent  to  the  interlocutor  of  14  Ja-  bertsoo. 
^muury  1829,  &c.)  reserving  to  the  suspender  all  legal  action  and 
>  chim  competent  to  him  for  damages  which  may  be  alleged  to 

<  arise  from  the  delay  in  the  chafer's  completing  his  title,  and  to 

<  the  charger  his  defences  thereto.' 

Lords  Ordinary,  Crm^ie  jr  FuBerUm.  For  the  charger,  Mortf  Mope.         W.  J^ 

G.^  R.  Ellis,  W.  S.  Agents.  For  the  suspender.  Dean  of  Fac.  (Jeffrey^) 

AoK,  WigkL         Cumnglum  ff  Bdl,  W.  8.  Agents.        R,  Clerk. 


FIRST  DIVISION. 
Ne.  XXL  1  December  18S0. 

DICKSON  AND  Othe&s 

against 

SHERIFF. 

Arbitration — Registration. — A  douse  of  registration  in  a  deed 
ef  skbndssian  and  deereeHxrbitral  does  not  entUJe  a  party  to  insist 
Aat  the  submission  and  deeree-arbitral  be  put  on  record^  toketherfir 
execution  or  preservation^  unless  he  can  shew  some  patrimonial  or 
pecuniary  interest  under  tie  deeds* 

The  adyocators,  Captain  Dickson  and  Others^  on  the  one  hand,  and 
the  respondent,  Mr  Sheriff,  on  the  other,  entered  into  a  bond  of 
Bubimssion,  (9  March  1824,)  to  have  yarions  subjects  of  dispute 
between  them  decided  by  an  arbiter ;  and  the  deed  of  submission 
eontained  a  clause  of  registration,  in  the  ordinary  terms. 

On  25  December  thereafter,  a  draft  of  the  proposed  decree-arbi- 
tral was  transmitted  by  the  arbiter  to  Mr  Sheriff;  and  on  the  81  De- 
pember  the  decree-arbitral  was  signed.  It  contained  a  clause,  or- 
didniiig  <  this  my  decree-arbitral  to  be  registered,  in  terms  of,  and 
*  conform  to  the  clause  of  registration  in  the  submission,'  &rc.  The 
Qrigioal  deed  of  submission,  and  the  decree-arbitral,  were  delivered 
by  the  arbiter  to  the  advociator  Captain  Dickson.  The  decree  was 
entirely  in  &vour  of  Captain  Dickson.  It  contained  no  decemi- 
tme  against  him,  and  assoilzied  him  from  all  the  cLiims  made  against 
Urn;  audit  was  admitted  that  the  respondent  Mr  Sheriff  had  no 
chiim  or  pecuniary  interest  under  the  decree. 
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Dickton  and 
Others  o. 
Sheriff. 


1  Dee.  1990.  In  February  1886»  Mr  Eabfiriff  presented  a  pedtaon  to  tlie  Sheriff 
of  the  eounty^  setting  forth,  in  general  tenns,  the  proceedings  be- 
fore the  arbiter,  and  that  he  had  not  been  able  to  get  a  sight  o(  fhe 
submission,  or  of  the  pretended  award ;  and  praying  the  Sheriff  to 
ordain  the  advocator  ^  to  exhibit,  produce  and  lodge  in  process,  the 

<  said  agreement,  with  the  pretended  award  of  the  said  James  Home 

<  (the  arbiter)  thereon,  and  the  whole  other  documents  delivered 
*  up  by  him  to  the  said  James  Dickson,  in  order  that  the  same  may 
'  be  lodged  in  a  public  record,  and  that  the  petitioner  may  have 

<  access  thereto,  and  authentic  extracts  therefrinn.' 
It  was  answered,  thait  the  application  was  made  for  the  undue 

and  improper  purpose  of  giving  publicity  to  proceedings,  which  it 
had  been  the  object  of  the  submission  to  keep  private ;  that  the  pe- 
titioner was  already  possessed  of  a  certified  copy  of  the  decree- 
arbitral,  and  did  not  allege  that  it  contained  any  finding  in  his  &• 
vour ;  that  he  had  taken  no  steps  to  set  it  aside,  and  thus  had  no 
interest  in  the  demand. 

After  various.stqps  of  procedure,  the  Sheriff  <  having  adverted  to 

<  the  terms  of  the  decree-arbitral,  a  notorial  copy  of  which  is  now 

<  produced  in  process,  by  which  decree-arbitral  the  arbiter  '  ordains 
<<  this  my  decree-arbitral  to  be  registered,  along  with  the  foresaid 
<<  submission,  in  terms  of,  and  conform  to  the  clause  of  registration 
^*  therein  contained,'  finds  that  the  petitioner  has  undoubted  right, 

<  (independent  of  his  right  as  a  party  in  a  bilateral  contract,  in 

<  which  his  interest,  in  a  pecuniary  point  of  view,  appears  to  be  of  no 

<  inconsiderable  importance,)  to  insist  upon  the  said  submission  and 

<  decree-arbitral  being  recorded  in  the  terms  of  the  decemiture,  which 

<  both  parties  must  submit  to,  and  are  bound  to  implement,  till  altera 

<  ed  by  the  decree  of  a  competent  court,  and  therefore  ordains  the 
'  respondent  James  Did^son  to  record  the  submission  and  decree- 

<  arbitral  accordingly,  in  terms  of  the  clause  of  registration,'  &c. 


AdTOcftton' 
Pleat. 


In  an  advocation,  Dickson  and  others  pleaded — 1.  That  tbe  re- 
spondent, the  pursuer  in  the  original  action,  has  not  set  forth  upon 
the  rectHrd  any  interest  which  entitles  him  either  to  the  possession  of 
the  decree-arbitral,  or  to  the  putting  it  upon  record,  seeing  it  is 
neither  brought  under  redaction,  as  a  decree  against  the  respondent, 
nor  is  it  alleged  that  it  contains  any  decision  in  his  favour,  on  which 
it  ought  to  be  registered  for  diligence,  and  that  it  in  fact  contains 
no  such  decree. 

That  holding  it  to  be  a  judgment  entirely  in  favour  of  the  advo- 
cator, it  is  his  own  property,  and  he  is  not  obliged  to  record  it  for 
diligence,  or  to  take  any  step  to  carry  it  into  execution.  If,  indeed, 
he  were  to  find  it  necessary  to  execute  diligence  on  die  decree,  he 
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waM  tken  be  obliged  to  put  it  and  the  sufaoiiflnmi  on  record;  but  l  "Det,  1^90. 
he  cannet  be  ciHnpelled  to  record  it  fiw  extract  and  diligence,  and      -^  t^^ ^ 
It  IS  for  this  purpoie  only  that  the  usual  clause  of  regbtration  is  in-  othere  v. 
gerted  in  a  deed  of  submission.     But  the  unsuccessful  party  in  a  Sheriff. 
decree-arbitral  has  no  right  to  insist  on  regbtration.     Such  a  de- 
cree, (wholly  in  fovour  of  one  party,)  stands  in  this  respect  in  the 
ame  situation  as  a  bilL    In  <mler  to  raise  diligence  upon  it,  the 
Mder  must  protest  it,  and  record  the  protest,  but  it  is  optional  to* 
bim  to  do  so,  and  it  would  be  quite  incompetent  for  the  debtor  hr 
die  bill  to  force  the  creditor,  against  his  will,  to  record  the  bill  and* 
piotest    In  like  manner,  where  a  debt  has  been  discharged,  if  is 
moompetent  for  the  creditor  to  insist  upon  the  registration  of  ther 
gioimds  of  debt. 

The  unsuooessfiil  party  in  a  decree-arbitral  is  in  the  same  situa- 
tioD.  The  only  right  which  he  has  is  to  be  sufficiently  certiorated 
a»  to  the  contents  of  the  decree-arbitral ;  and  in  respect  of  the  re* 
peated  offers  made  on  the  record  to  satisfy  the  respondent  in  regard  to 
the  decree  *,  his  demand  must  be  viewed  as  nimiou9  and  malicious. 
The  only  object  and  interest  which  he  could  have  in  insisting  upon' 
registration  was  to  give  publicity  to  matters  formerly  in  dispute  be- 
tween die  partiesi  which  it  was  the  object  of  the  submission  to  keep 
private  and  confidential,  and  which  it  was  not  fit  or  proper  to  render 
pflblie. 

It  was  waswered — 1.  That  the  judgments  of  the  Sheriff  were  clear-'  Retpondent't 
ly  supported  by  the  clause  of  registration  in  the  deed  of  submission,' 
and  by  the  terms  of  the  decree-arbitral  itself;  but 

2.  That  separately,  and  independently,  the  respondent,  at  com- 
mon kw,  as  a  party  to  the  deed  of  submission,  and  to  the  cause  and 
proceedings  in  which  the  decree-arbitral  was  pronounced,  had  a 
jomt  ri^t  with  the  advocator  in  the  deeds  in  question,  and  that  he- 
had  an  equal  and  undoubted  right,  interest,  and  title  to  have  exhi- 
bition and  production  of  the  deed  of  submission,  and  alleged  decree- 
aibitial,  and  access  to  them,  and  an  opportunity  of  taking  extracts 
or  copies  of  them  for  hia  own  use  and  satis&ction,  either  judicially 
on  record  or  extrajudicially.  He  had  an  equal  right  in  the  deeds 
with  the  odier  party^  and  he  had  an  interest  in  the  proceedings  to 
see  that  every  thing  was  correct  and  legal,  for  which  purpose  he 
vat  entitled  to  insist  in  his  present  demand  for  production  and  re- 


*  The advocaton,  by*  minute,  stated,  that  tbejr  were  '  perfectly  willtag  to  allow  the 
'  nspondent,  Alexander  Sheriff,  or  bis  counsel,  or  his  agent  in  this  case,  or  all,  or  any 
'of  tfaem,  to  inspect  the  deed  of  submission  and  decree-arbitral,  which  form  the  sub- 
'  JNt-Batter  of  the  present  proceedings,  and  to  take  memoranda  of  the  dates  thereof/ 
H  '  and  tp  emoparv  tbe  copy  of  tbe  decree-arbitfal,  which  4s  in  process,  with  the  ori^' 
*  pnti  deed/  &c 
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I'Dee.  1890.*  gifltration;  and  he  had  this  further  interest,  that  the  object  of  the 
^*^V^^   advocators  in  withholding  the  docoments,  was  to  screen  their  re- 
Othm"       lative  and  themselves  from  the  just  consequences  of  their  miscon- 
SheriflT..  duct,  and  to  prevent  the  exposure  of  the  fraud,  injustice  and  op- 

pression, of  which  they  and  the  arbiter  had  been  guilty. 


Judgment* 


Opinum  of 
Couru 


The  Lord  Ordinary  *  advocated  the  cause,  altered  the  interloca- 

<  tors  of  the  Sheriff  complained  of,  dismissed  the  respondent's  peti- 
^  tion,  and  found  him  liable  in  expenses,  both  in  the  inferior  court 
^  and  in  the  Court  of  Sessipn. 

*  Note, — The  Lord  Ordinary  is  of  opinion,  that  to  entitle  a  party 

<  to  insist  that  a  submission  and  decree-arbitral  be  put  on  record, 

*  whether  for  execution  or  preservation,  he  must  shew  that  he  has 
^  some  interest  under  those  deeds.  Now  the  respondent  has  fiiSed 
^.  to  shew  any  such  interest'  (The  note  then  goes  on  to  explain  the 
want  of  interest,  and  then  proceeds.)'  <  The  respondent,  though  he 
^  can  take  nothing  under  the  submission  and  decree,  may  have  a 

<  right  to  inspect  these  deeds,  in  order  to  determine  whether  he  shall 
\  institute  a  reduction  or  not.   But  he  has  been  offered  by  the  minute 

<  for  the  advocator  a  full  inspection  of  both,  by  himself,  or  his  coun- 
^  sel,  or  his  agent,  or  any  or  all  of  them  together ;  and  the  Lord  Or- 
^  dinary  thinks  the  offer  sufficient,  and  that  he  has  no  right  to  de- 

*  mand  liberty  to  take  a  full  copy  of  the  submission.   At  all  events, 

<  as  the  petition  prays  for  production  of  the  deeds,  that  they  may  be 

<  put  on  record,  and  the  Sheriff  has  found  in  terms  of  the  prayer, 

<  the  Lord  Ordinary  conceives  the  interlocutors  must  be  altered,  and 

<  the  application  dismissed.' 

,  To  this  interlocutor  the  Cowi  adhered,  on  a  reclaiming  note  for 
Mr  Sheriff,  and  ^  of  new  found  expenses  due.' 

Lord  BcJgray  said — That  the  case  was  attended  with  a  good  deal 
-of  difficulty.  There  was  no  doubt,  that,  upon  abstract  principles, 
both  parties  in  a  submission  (which  was  a  bilateral  contract)  had  an 
equal  right  to  the  deed ;  and  as  the  deed  of  subnnssion  in  question 
bore  expressly  a  clause  of  registration,  it  might  appear  strange  to 
refuse  to  record  it,  when  this  was  demanded  by  either  of  the  parties. 
But  the  present  case  was  one  of  a  peculiar  nature.  The  Court  were 
not  acquainted  with  the  circumstances,  which  had  been  kept  out  of 
view,  and  which  it  had  been  the  object  of  the  submission  to  keep 
concealed.  In  the  common  case,  indeed,  of  a  submission  and  de- 
cree-arbitral, where  the  arbiter  was,  as  usual,  about  to  record  his 
decree,  it  might  be  very  questionable  whether  the  Court  could,  on 
principles  of  equity,  and  upon  the  application  of  either  of  the  par^ 
ties,  interfere  to  prevent  the  registration.  In  confidential  cases 
again,  the  practice  was  not  to  record  the  submission ;  but  when  the 
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tiTBrd  was  fsmuninced  eadi  piirty  got  back  liis  own  papers  from  the  1  Dm.  1880^ 
vbiter.     In  the  present  case  his  Lordship  looked  with  great  sus^    ^^^"^^^ 
pidon  to  the  demand  of  the  respondent,  which  was  not  made  for  a  otbera^. 
hmg  time  after  the  decree  was  pronoonced.    It  was  evidently  not  Sheriff. 
his  mere  legal  right  to  the  documents  which  he  wished  to  protect; 
there  was  seme  concealed  motive,  which  was  not  known  to  the 
Court     With  regard  to  the  offer  made  by  the  advocator,  it  might 
be  too  limited  in  confining  it  to  giving  an  extract  of  the  date  of  the 
decree.     The  respondent  might  perhaps  be  entitled  to  have  ex* 
tracts  of  parts  of  the  submission,  and  to  a  fiill  copy  of  the  decree ; 
but  his  Lordship  did  not  think  he  was  entitled 'to  have  it  entered 
SD  record. 

Ijord  Craiffie  observed — That  the  case  was  one  of  great  delicacy^ 
m  which  it  was  necessary  to  look  to  the  feelings  of  the  parties. 
With  regard  to  the  ordinary  clause  of  registration  contained  in  the 
deed,  his  Lordship  did  not  think  that  it  applied  at  all  to  such  case* 
Registration  was  only  auth<Nrised  for  the  purpose  of  diligence,  or 
ether  necessary  cause,  and  it  was  incumbent  on  the  party  demand^ 
isgit  to  shew'tbirnecessity,  which  the  party  here  had  not  done* 
In  many  cases  which  might  be  figured,  great  loss  and  injury  might 
mse  from  such  a  measure,  the  demand  for  which  originated  in  mo- 
tives which  it  was  the  duty  of  courts  of  law  to  restrain.  Although 
the  deed  had  been  in  the  possession  of  the  party  intending  to  re- 
gister, the  Court  might,  on  cause  shewn,  have  granted  a  prohibi- 
tien  to  that  effect  But  in  the  existing  circumstances,  it  would  be 
contrary  to  the  true  intention  of  the  parties  at  the  time,  and  incon- 
sistent with  the  justice  of  the  case,  to  sanction  such  a  demand. 

Jjord  Gillies  thought  that  the  case  was  one  of  great  importance, 
and  his  opinion  was  in  &vour  of  the  advocator  on  equitable  grounds. 
With  regard  to  the  clause  of  registration,  he  concurred  mth  Lord 
Craigie  in  thinking  that  this  could  only  be  insisted  in,  where  regis- 
tration was  required  for  some  necessary  purpose.  But  here  there 
could  be  no  such  purpose,  the  party  making  the  demand  having  no 
interest  under  the  deeds.  It  was  true,  that  in  the  decree*arbitral 
there  was  an  order  to  record  the  decree  and  deed  of  submission ;  and. 
if  immecyately  upon  this  decree  being  pronounced,  and  while  steps 
vere  taken  to  record  the  decree,  the  advocator  had,  upon  the  ground 
that  the  other  party  had  no  interest  in  the  decree  or  deed  of  sub- 
Bussion,  presented  a  petition  to  the  Court,  praying  them  to  prevent 
the  regisbation,  the 'case  would  have  been  attended  with  greater 
difficulty,  and  would  have' come  before  the  Court  in  different  cir-' 
cumstances.  But  here,  after  a  long  interval,  and  without  shewing 
any  interest,  the  losing  party  himself  comes  forward  in  petitorio, 
dwnandiny  the  prodacti<m  wid  registration' of  the'^eeds.    But 
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1^  Dee.  1890.  ^  cmtitle  Um  to  succeed  in  sudi  a  demand,  he  wtt  bmmd  te 
\^y^    shew  not  onl^  a  title  to  the  deeds,  but  an  interest  to  have  them 
Sfeknm  and     recorded ;  which  he  had  not  done.     It  would  not  do  in  such  a  case 
Sheriff.  *         to  Stand  upon  his  abstract  legal  right  in  the  deeds  as  a  party  to 
the  submission.     To  a  demand  on  such  grounds  the  maxim  ap« 
plied,  summum  jus  somma  injuria;  and  unless  the  respondent 
could  qualify  some  patrimonial  or  pecuniary  interest  in  having 
tiie  deeds  recorded,  the  Court  were  not  bound  to  entertain  an  ae« 
tion  at  his  instance  for  this  purpose.     His  Lordship  did  not  approre 
of  the  attempt  which  was  made  to  shew  an  interest,  by  the  al- 
legation, that  if  registration  were  sanctioned  by  the  Court,  the  re- 
spondent would  thereby  be  entitled  to  expose  the  fraud,  injustice 
and  oppression,  of  which  the  advocators  and  the  arbiter  were  alle- 
ged to  have  been  guilty.     If  these  allegations  were  true,  they  afford- 
ed relevant  grounds  for  reducing  the  decree  in  question,  and  the 
respondent  might  bring  an  action  accordingly ;  but  he  had  shewn  m 
intention  to  do  this,  and  had  qualified  no  interest  to  insist  for  regis* 
tration.     Upon  the  whole,  although  the  case  was  attended  with  a 
good  deal  of  difficulty,  he  vras  for  adhering  to  the  interlocutor  <tf 
the  Lord  Ordinary. 

The  Lard  President  also  concurred,  although  he  thought  the 
point  attended  with  great  difficulty.  It  was  not  one,  however,  like^ 
ly  to  occur  often.  But  the  advocator  had  carried  his  argument  too 
far,  in  maintaining  that  the  unsuccessful  party  in  a  submission  could 
tioty  in  any  case,  have  a  right  to  insist  upon  registration  of  the  decree- 
arbitral.  In  the  case,  for  instance,  of  an  action  of  count  and  reckon* 
ing,  which  was  submitted  to  arbitration,  although  the  defender  might 
be  assoilzied  from  the  conclusions  of  the  action,  the  pursuer  had  an 
obvious  interest  to  have  the  decree  recorded,  to  afford  evidence 
that  all  the  claims  had  been  sufficiently  discussed  and  settled,  so  as 
to  prevent  their  being  revived  again ;  and  many  other  similar  cases 
might  be  imagined.  But  the  present  case  was  one  of  a  very  peculiar 
nature,  and  of  great  delicacy,  and  the  respondent  had  quaUfied  no 
interest  in  having  the  deeds  recorded ;  and  the  interest  which  he 
attempted  to  shew,  at  least  upon  the  allegation  of  fraud  and  comq)- 
tion,  afforded  relevant  grounds  for  a  reduction  of  the  decree-arbi- 
tral. But  this  did  not  appear  to  be  the  object  of  the  respondent : 
what  he  wanted  was  the  public  exposure  of  the  matters ;  but  this 
tiie  Court  ought  not  to  sanction. 

Lard  Bal^ay  observed — That  even  if  an  action  of  reduction  waee  , 
instituted,  it  would  be  competent  for  the  advocator  to  oppose  the 
demand  for  registration ;  and  the  Lord  President  added,  that  the 
Court  might,  in  such  circumstance^  even  ordain  the  deedft  to  be  sedl« 
ed  up,  Qfttil  they  could  judge  whether  tii»ir  ^coDtentB  ought  to  be 
made  public 
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FIRST  DIVISION. 
Na  XXII.  2  December  1830. 

GRAHAM'S  TRUSTEES 

(Xffainst 
ALEXANDER  BOSWELL  and  Others. 

Title  to  pursue. — Trust. — Commonty. — Fatmd  that  tnuteei 
wnder  a  family  settkmentf  with  the  ordinary  powers  ofnuutoying  the 
tnat-egtatef  have  no  title  to  insist  in  an  action  of  division  of  com' 
maUy, 

Bt  trust-disposition  and  settlement,  dated  in  February  1808,  the 
hte  Mr  Graham  of  Kinross  and  Burleigh  conveyed  his  whole  pro- 
perty to  the  pursuers,  as  trustees,  for  the  special  purposes  mentioned 
k  the  deed ;  and  after  these  purposes  were  answered,  to  denude 
themselves  of  the  whole  heritable  property  thereby  conveyed,  in 
broar  of  a  ceortain  series  of  heirs.  The  deed  contained  this  clause, 
\  I  empower  my  jsaid  trustees  to  grant  tacks  of  my  lands,  and  ap- 
^  fmi  £Bu;tors  thereon,  and  to  setde  and  adjust  all  accounts  of  what- 
*  eyer  kind  that  may  be  unsettled  at  my  death,  and  to  do  every  thing 
^idative  to  the  management  of  my  estate  and  affairs  that  I  could 
<  do  myselfl' 

At  ^e  date  of  this  deed  Mr  Graham  had  the  superiority  of  the 
hndsof  Meikle  Balgedie;  and  in  1812,  he  acquired  the  property 
cf  part  of  these  lands  from  different  individuals. 

Upon  the  death  of  Mr  Graham  the  pursuers  entered  on  the 
Bttaagement  of  the  property,  and  they  raised  the  present  action  of 
(finoou  of  commopty,  setting  forth  the  trust-deed  as  their  title  to 
posoe  the  action,  and  founding  on  the  act  1695,  c.  38. 

In  defence  i^gadnst  this  action  the  defender  Mr  BosweU  pleaded — 

I.  That  the  pursuers  had  not  produced  a  sufficient  title.     The. 

trvt-deed  conveyed  only  the  superiority  of  the  lands,  from  which 

I  nght  to  insist  in  the  division  was  claimed.  The  property  of  these 
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Graham  *8 
Trustees  o. 
Boswell  and 
Other*. 


lands  was  not'aoqtiired  by  the  trustees  for  severBl  years  after  the 
date  of  the  trust-deed,  which  did  not  vest  in  the  trustees  the  por* 
tion  of  the  lands  acquired  subsequently  by  Mr  Grahaioou 

II.  The  property  which  was  conveyed  by  the  trust-deed  was 
only  vested  in  the  trustees  for  special  purposes.  The  power  of  the 
trustees  was  confined  to  an  interim  ordinary  managementy  such  as 
granting  tacks,  &c.  and  under  a  separate  declaration  that  they  were 
limited  to  the  purposes  of  the  trust ;  and  when  these  purposes  were 
answered,  the  trustees  were  required  to  denude  in  favour  of  the 
persons  therein  named.  No  power  was  g^ven  to  the  trustees  to 
raise  an  action  like  the  present,  the  proceedings  in  which  would  be 
liable  to  be  challenged  at  a  future  period  by  those  who  should  have 
the  eventual  and  substantial  right 

III.  Even  if  the  pursuers  had  a  sufficient  ti^e  and  sufficient 
powers,  still  as  the  division  proposed  would  be  altogether  unpro- 
fitable, and  highly  prejudicial  to  thedefender^  while  the  expense 
would  be  altogether  disproportioned  to  the  interest  which  he  had, 
the  division  was  therefore  inexpedient  and  unnecessary,  and  could 
not  be  supported  on  the  ground  of  the  act  of  Parliament  libelled 
on;  Earl  of  Peterborough,  15  June  1784,  M.  10,497;  Earl  of 
Cassilis,  28  February  1809. 

The  Lord  Ordinary  pronounced  this  interlocutor :  f  Repels  the 
'  objection  to  the  title  of  the  pursuers  to  insist  in  the  present  action ; 

*  repels  also  the  objection  founded  on  the  alleged  inexpediency  of 
'  the  division  to  the  defender :  sustains  the  pursuers'  title  to  carry 
^  on  the  action,  and  finds  the  libel  relevant,'  &c. 

<  Note. — The  Lord  Ordinary  does  not  think  the  objections  to  the 
'  title  such  as  to  preclude  the  pursuers  from  insisting.  The  trust- 
^  deed  may,  at  the  time  of  its  date,  have  embraced  the  supertoiity 

*  alone,  as  Mr  Graham  had  then  the  property  of  no  part  of  the  com- 
'  mon ;  but  after  he  had  acquired  the  property  of  a  part,  and  had 
'  consolidated  this  with  the  superiority  by  accepting  a  resignation 

*  ad  remanentiam,  the  property  necessarily  meiged  in  the  superio- 

*  rity ;  so  that,  in  regard  to  this  portion  of  the  common,  there  na 

<  longer  existed  two  distinct  rights.     Mr  Graham  was  in  no  way  di- 

<  vested  by  the  trust-deed,  no  feudal  title  having  been  made  up  by 

<  the  trustees  till  after  his  death,  at  which  time  their  crown  charter 
^  and  infeftment  must  have  carried  both  property  and  superiority, 

*  then  consolidated.     Neither  do  the  terms  of  the  trust  appear  to» 

<  incapacitate  the  pursuers  from  insisting  on  a  division,  which,  by 

*  the  act  1695,  c.  38,  is  made  competent  to  all  having  interest  in 

<  the  common. 

<  As  to  the  inexpediency  of  a  division,  it  does  not  appear  to  the 
^  Lord  Ordinary  to  form  a  relevant  objection.    The  cases  founded* 
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c  on  by  the  defender  relate  to  march-fences.    The  obligation  to  2  Dm.  1830. 

*  boildy  which  rests  npon  quite  different  statutes  from  that  which    ^"^V^ 

<  aathorises  the  Ansion  of  commonties,  and  the  terms  of  tiie  enact-  xJl^^^^t;. 

<  mentSy  are  by  no  means  the  same.     The  Lord  Ordinary  knows  BosweU  and 

<  of  no  ease  where  the  Conrt  has  refused  to  divide,  because  a  divi-  ^^^^ 
t  non  might  not  have  been  for  the  interest  of  all  the  common  pro- 

<  prietws.     On  the  contrary,  in  the  case  of  Kilsyth,  18  February 

<  1813,  which  is  not  reported,  but  is  referred  to  in  the  report  of 

<  Henderson  and  others  against  Malcolm,  39  July  1815,  it  appears 

<  bom  the  session  papers  that  the  objection  of  inexpe^fiency,  found- 

<  ed  on  the  nature  of  the  subject,  and  urged  in  almost  the  very 
'  tmna  wfaidi  the  defender  has  used  here,  was  repelled  by  Lord 

*  Robertson,  Ordinary,  as  irrelevant,  and  his  interlocutor  was  ad- 

<  hoed  to  by  the  Court* 

The  defender  reclaimed 

Lard  Prendmt.-^We  cannot  consider  the  expediency  of  the  mea-  Opinion  of 
fsre;  that  point  has  been  long  settled;  the  statute  gives  the  right  to  ^"'^ 
insist  in  a  division  to  all  those  having  an  interest    But  the  objec- 
tioD  to  the  tide  is  very  inqportant     This  is  not  an  ordinary  act  of 
naaagement,  but  of  property,  and  I  see  no  power  given  by  the 
trust-deed  to  bring  such  an  action. 

Lord  GiBiei. — It  aday  be  a  hardship  to  the  defender  to  divide 
dis  common,  but  upon  that  point  we  cannot  interfere.  But  the  ques- 
tkni  on  the  title  is  very  important  The  power  of  the  trustees  was 
to  preserve  the  estate  for  those  in  whose  fevour  they  were  called 
upon  to  denude.  It  Was  limited  to  ordinary  acts  of  management, 
ahiA  cannot  comprehend  an  action  l&e  the  present  The  party 
^dio  ultimately  succeeds  to  the  property  might  disclaim  the  pro- 
ceeding. 

The  oAer  Jwdgtg  concurring, — 

Hie  C4nat  altered  die  interlocutor,  and  found,  that  under  the  Jugdment 
trust-deed,  the  pursuers  had  no  tide  to  insist  in  the  present  action. 

iMiNmn^am^  IMIiiMyk        Act  Uo^  Cwml^*        J%*  Cmn^^Mjwn^  W.  S.  Agent 
AH.  iSftcM,  Bomo^        Akx.  BosweU,  W.  S.  Agent        D.  Clerk. 

T. 
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8-2  DECISIONS  OF  THE  No.  23. 


FIRST  DIVISION. 

No.  XXIII.  ^  December  1830. 

JOHN  AND  JAMES  MITCHELL 

offamst 
ALEXANDER  MEIN. 

Bankrupt. — Sequestration. — I.  Circumstances  in  which  the  Court 
refused  to  remove  a  trustee  who  had  committed  certain  statutory  irre^ 
ffvlaritiesy  but  found  him  liable  in  the  expenses  of  the  petition  and 
complaint^  with  a  declaration  that  none  of  the  expenses  should  affect 
the  complainers, 

II.  After  the  debts  of  certain  creditors  had  been  ranked^  and  a  scheme 
of  division  made^  the  trustee  havinff  intimated  to  them  that  he  and 
the  commissioners  had  resolved  to  deduct  from  the  dividend  a  oer^ 
tain  sum^  which  was  aUeged  to  have  been  obtained  by  fraud  from  the 
family  of  the  bankrupt^  (there  being  no  resolution  of  a  general  meei^ 
ing  of  creditors,  and  tlie  alleged  resolution  of  the  trustee  net  beinff 
signed^ ) — held  that  this  was  not  a  judgment  of  which  the  eredxtors  were 
bound  to  complain  to  the  Courts  within  the  statutory  period^  and  tkat^ 
in  the  circumstances^  the  trustee  was  bound  to  pay  the  whole  dividend. 

Me  in,  the  respondent,  was  appointed  trustee  on  the  sequestrated 
estate  of  John  Wilson,  (7  September  1825.)  In  1830,  the  peti- 
tioners, who  were  creditors  ranked  upon  Wilson's  estate,  founding 
upon  the  71st  section  of  the  statute,  presented  a  petition  and.  com- 
plaint to  the  Court,  on  the  ground  of  various  irregularities  alleged 
to  have  been  committed  by  the  trustee,  in  violation  of  the  17th, 
25th,  26th,  36th,  37th,  46th,  65th  and  75th  sections  of  the  statute. 
In  particular,  it  was  maintained — 

Complaincrs*  1.  That  neither  the  minutes  containing  the  respondent  Mein's 

rieas.  election  to  the  office  of  interim  factor,  nor  those  containing  his  ap- 

pointment as  trustee,  had,  as  enterea  in  the  sederunt-book,  been 
subscribed  by  the  preses*  of  the  respective  meetings  of  creditors, 
as  required  by  the  17th  section  :  That  between  the  date  of  the 
meeting  for  electing  commissioners,  viz.  22  November  1825  and 
17  July  1826,  a  period  of  eight  months,  the  trustee  did  not  make 
up  and  exhibit  to  the  commissioners  any  further  states  and  esti- 
mates of  the  funds,  and  that  he  also  failed  to  make  up  the  quar- 
terly states  required  by  the  37th  section  of  the  statute. 

2.  That  he  also  disregarded  the  46th  section  of  the  statute,  which 
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prescribes,  that  within  one  month  after  the  expiration  of  sixteen  S  Dec  1830. 
months  from  the  date  of  the  sequestration,  the  trustee  do  make  up    \-^  y"^  ^ 
a  second  scheme  of  division  among  the  creditors,  with  new  states  of  ^^j^^  '  ^* 
the  bankrupt's  outstanding  funds,  no  such  second  scheme  of  di- 
yision  or  new  state  having  been  thus  prepared  by  him. 

3.  That  the  trustee  had  omitted  to  call  the  general  meeting 
of  creditors,  prescribed  by  the  75th  section  of  the  statute,  upon  the 
expiration  of  three  years  after  the  date  of  the  first  deliverance,  for 
die  purpose  of  winding  up  the  estate. 

4.  That  after  the  complainers  were  ranked  by  the  trustee  and 
ocmunissioners  for  a  certain  sum,  (after  deduction  of  the  sum  of 
L.21,  admitted  to  have  been  paid  to  them  to  account  of  a  cash 
transaction  by  the  family  of  John  Wilson,)  and  a  dividend  had  been 
set  apart  for  them,  the  trustee  intimated  by^letter,  (7  August  1826,) 
that  the  dividend  was  set  apart,  but  added,  that  agreeably  to  a  re- 
solution,'subsequently  adopted  by  himself  and  the  commissioners, 

<  the  sum  of  L.Q1,  obtained  by  you  from  die  fieanily  of  John  Wil- 

<  smi  on  6  September  1825,  as  admitted  in  your  account  rendered, 

<  will  be  retained  out  of  the  amount  of  your  dividend  :'.  That  the 
trustee  had  accordingly  refused  to  pay  the  dividend  in  question, 
although  not  authorised  to  do  so  by  a  judgment  of  a  general  meet* 
ing  of  crediUMTS,  by  whom  alone  such  judgment  could  competently 
be4>ronounced. 

The  complainers  therefore  prayed  the  Court  to  remove  the  said 
Alexander  Mein  from  his  office  of  trustee,  or  to  do  otherwise  as 
to  their  Lordships  should  seem  just ;  and  to  find,  that  as  no  effec- 
tual judgment  was  pronounced,  altering  the  scheme  of  division,  the 
trustee  had  no  right  to  retain  the  said  sum  of  L.21,  and  ought 
flow  to  pay  it  with  interest. 

It  was  answered^ — 1.  That  the  17  th  section  of  the  statute  applied  Defender's 
not  to  the  copy  of  the  minutes,  as  entered  in  the  sederunt-book,  ^"' 
hut  to  the  principal  minutes  themselves,  and  that  these  had  been 
duly  subscribed  :  That  as  to  the  quarterly  states  and  others,  which 
it  WHS  alleged  it  was  incumbent  on  the  trustee  to  prepare,  it  was 
well  known  to  the  complainers,  that  from  the  perplexity  of  the 
bankrupt' saffidrs,  and  while  the  trustee  was  prosecuting  the  necessary 
demands,  it  was  impossible  for  him  to  have  framed  states  of  the 
funds  which  could  have  served  any  useful  purpose,  and  it  would 
have  been  but  a  waste  of  funds  to  have  done  so. 

2.  That  second  and  subsequent  schemes  of  dividend  required  by 
the  act  were  not  made  up,  because  there  were  no  funds  to  be  the 
subject  of  them. 

3.  That  the  calling  a  general  meeting  of  creditors  exactly  at  the 

f2 
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2  Dec.  1830.    period  mentioned,  vie.  Ae  expiiation  of  the  three  yw^  could  not 
^*^V^^     have  been  of  any  use,  in  oonfiequence  of  the  dependence  of  an  ac- 

Mehf  ^"'  ^  ^^^  against  the  tni9tee  by  the  oomphiinen,  and  the  aotoal  titantioa 
of  the  eatate  in  other  req>ect8  :  And  that  a  meetbg  wae  oaUed  w 
soon  as  decree  had  been  pronounced  in  the  action  in  fi^vour  of  the 
truatee. 

4.  That  the  judgment  of  the  trustee  and  commissionen,  insiatiiig 
that  L.81  of  the  dividend  setiq[iart  for  the  oompjainers  should  be 
deducted,  was  well  founded,  as  it  f^peared  that  this  amn  had  been 
extorted  by  fear  from  a  daughter  of  the  bankrupt,  after  be  had  ab- 
sconded ;  and  that,  at  all  events,  it  was  too  late  to  complain  of  ibis 
judgment  now,  which  ought  to  have  been  brought  before  the  Court 
by  petitian  and  comphdnt,  within  thirty  days  of  its  date,  as  required 
by  the  statute. 

<  The  Iiord  Ordinary  finds.  That  in  so  far  aa  this  petition  sad' 
^  complaint  coiicludes  for  removal  of  the  trustee,  the  Qomphdners 
^  have  no  title  to  insist  in  it  to  that  fipeoiflc  effect,  except  in  that 
^  part  of  it  which  is  founded  on  the  4€th  section  of  the  statute ;  but 
^  in  respect  that  the  trustee  it  at  all  times  amenable  to  the  Court  for 

<  his  conduct,  finds  that  it  is  competent  to  any  creditor  to  bring  his 
'  conduct  under  the  notice  c^f  the  Court,  and  that  the  Court  may, 
(  on  such  complaint,  pronounce  judgment  of  removal^  or  oenaure,  a$ 

<  they  may  think  fit :  Finds,  That  in  the  present  case,  certain  irre- 

<  gularitiea  and  omissions  have  been  condescended  on  in  regard  to 

<  the  signing  of  the  minutes  of  the  creditors  in  the  sederunt-book, 

<  making  up  periodical  states,  calling  meetings,  and  a  few  other 

*  points  of  the  statutory  regulations :  Fmds,  Tliat  though  the  &ds 

<  as  to  these  omissions  are  admitted,  it  also  appears  that  the  oom- 
^  plainers,  who  lodged  their  claim  within  six  weeks  after  the  se- 

<  questration,  as  well  as  all  the  other  creditors,  acquiaseed  without 

*  complaint  in  the  whole  proceedings  of  the  trustee ;  that  no  loss 

<  is  shewn  to  have  arisen  to  the  estate  from  any  such  omissions,  and 

<  that  all  the  creditors,  except  the  complainers,  do  stiU  approve  of 

<  the  conduct  of  the  trustee  generally :  Finds  it  admitted  that  no 
^  second  scheme  of  division  was  made  up,  or  second  dividend  paid, 
^  in  terms  of  tlie  46th  section  of  the  statute ;  but  finds,  that  from 

<  the  nature  of  the  thing,  that  provision  cannot  be  construed  as 

*  practically  imperative  in  aU  eases,  whether  there  is  a  fund  for  di- 
^  vision  or  not,  and  that  it  must  depend  on  the  eixcumstanees  of  the 

<  case  whether  the  omission  to  observe  it  will  afford  a  jast  ground  of 
^  complaint  or  not :    Finds,  That  in  this  case  it  appears  from  the 

*  sederunt-book,  that  though,  after  the  first  dividend  had  been  made, 

<  there  was  a  considerable  sum  in  the  trustee's  account  with  the 

*  bank,  tliere  were  large  dividends  necessarily  set  apart  on  account 
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of  disputed  daims  then  undispooed  of,  th^  most  ilnporttuit,  if  not  9  Dec.  1830. 
the  whole  of  which,  were  only  settled  recently  before  this  pe-    ^^y"^^ 
dtion  moA  oobplaint  was  presented,  and  new  claims  were  als6  ^[e^n.^"'*  ^' 
lodged  to  a  g;real  amount,  though  the  dates  at  which  they  were 
kidged  does  not  i^pear ;  Finds,  That  though  the  state  of  the  funds 
in  die  trustee's  hsdids  was  <q>en  to  all  the  creditors  when  the  first 
diTidcmd  was  declared^  no  creditor  required  him  to  proceed  to  a 
MCMd  dividend,  or  called  on  him  for  explanation  :  Therefore  the 
Lmfd  Ordinary)  with  regard  to  that  part  of  the  complaint  which 
relates  to  Ae  genetul  conduct  of  the  trustee,  and  calls  for  his  re- 
moval, while  he  is  of  opinion  that  there  are  no  circumstances  in 
the  case  to  support  such  a  demand^  makes  avisandum  with  the 
case  to  the  Court,  and  appoints  the  record  to  be  printed  and  box- 
ed, in  order  diat  the  Court  may  judge  of  the  oondusioii  for  re- 
moval of  die  trustee,  or  how  (blt  the  circumstanoes  call  for  any 
ether  mode  of  animadversion :  And  with  regard  to  that  part  of  the 
complaint  which  relates  to  the  retention  by  the  trustee  of  L.21  of 
the  (tividend  corresponding  to  the  debt  of  the  compkdners,  as  rank- 
ed in  the  scheme  of  division,  finds,  That  as  the  scheme  of  divisioii 
UM  made  up  at  the  rate  of  Is.  3d.  per  pound  to  each  creditor, 
and  the  debt  of  die  complainers  was  then  ranked  with  the  rest, 
at  the  full  amonnt)  the  subsequent  nodce  of  the  trustee  to  the 
cempfadaers,  imder  the  resoludon  of  himself  and  the  commission- 
en,  that  ho  was  to  retain  L.21  ftom  the  dividend  allotted  to  it, 
emhot  be  considered  as  a  judgment  on  the  ranking,  of  which  it 
was  necessary  for  the  claimants  to  complain  wil^in  thiny  days, 
but  only  as  the  exercise  of  a  claim  of  retention,  till  die  question 
as  to  the  legality  of  the  payment  objected  to  should  be  settled ; 
and  finds  that  the  sum  is  accordingly  stated  in  the  sederunt-book 
as  Set  apart  with  the  other  dividends  on  disputed  claims  :  There* 
fore  repels  the  objection  to  the  competency  of  the  complaint  on 
this  point ;  and  £uther,  finds,  that  there  are  sufficient  conclusions 
to  enable  the  complainers  to  maintain  their  claim  with  regard  to 
it :  Finds,  That  though  the  statements  in  the  disposition  of  the 
daughter  of  the  bankrupt  are  calculated  to  raise  suspicions  that 
the  payment  referred  to  may  have  been  obtained  by  unfair  means, 
they  are  dot  sufficient  to  justify  die  retention  of  a  dividend  ac- 
tually declared  on  a  debt  ranked,  without  any  measure  being 
adopted  by  the  trustee  lor  reducing  the  trautoction,  or  proving  in 
competent  form  that  the  payflMnt  was  unduly  obtained  :  There- 
fcre  finds,  That  the  cemi^ainers  are  eatUled  to  ins»t  for  payment 
of  the  said  sum  of  L.21,  unless  the  respondents  will  now  imder- 
take  to  prove,  hMuH  mode,  that  tliat  earn  was  paid  to  die  complain* 
eis  tkroDgh  fraud  or  fear  practised  by  them  on  the  daughter  of  the 
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2  Dec.  1830. 


Mitchells  v. 
MeiD. 


Judgment. 


bankrupt ;  but  finds^  that  under  this  complaint  it  is  competent  to 
the  Court  to  investigate  any  such  case  of  fraud  alleged  in  defence 
to  it :  Separatim,  finds,  That  even  supposing  it  had  been  ascer- 
tained that  the  complainers  were  bound  to  repay  the  sum'of  L.21 
to  the  bankrupt  estate,  as  unduly  obtained,  the  trustee  has  retain- 
ed too  much,  seeing  that  as  the  complainers  had  deducted  that 
sum  from  their  claim,  they  were  entitled  to  an  equal  share  with 
the  other  creditors,  on  their  whole  debt,  without  deduction,  and 
consequently  to  a  greater  sum  than  that  actually  paid ;  and  with 
these  findings  makes  avisandum  with  the  cause  to  the  Court,  and 
reserves  all  question  of  expenses. 

<  Note. — As  to  the  effect  of  not  making  a  second  dividend,  see 
BeU,  ii.  429/ 

The  Courts  after  hearing  counsel  for  the  parties,  <  find.  That 
there  have  been  irregularities  in  this  case  upon  the  part  of  the 
trustee,  but  that  it  would  be  inexpedient  to  remove  him ;  and 
therefore,  in  so  far  assoilzie  him  from  the  conclusions  of  the  com- 
plaint :  Further,  find  the  said  Alexander  Mein,  trustee,  liable  to 
the  petitioners  in  the  expenses  of  the  present  application,'  and 
proceedings  following  thereon,  subject  to  modification,  with  this 
declaration,  that  none  of  said  expenses  shall  affect  the  complain- 
ers ;  appoint  an  account  thereof  to  be  given,  and  remit  to  the  Au- 
ditor to  tax  the  same,  and  to  report :  Also  find  the  petitioners  en- 
titled to  payment  of  the  L.2)  sterling,  with  interest,  as  prayed 
for,  retained  by  the  trustee,  as  mentioned  in  the  Lord  Ordinary's 
interlocutor,  and  decern  accordingly.' 


Lord  Mtmermfft  Ordinary.  For  the  complainers,  Bapt^  Nwou^ 

kn,  W.  S.  Agent         For  the  trustee,  Keay.      Ch,  Fi^er,  Agent. 


JokM  CuU 
S»  Clerk. 


SECOND  DIVISION. 


No.  XXIV. 


2  December  1830. 


LORD  COREHOUSE 

dffainst 

F.  J.  CUTHBERT,  Esq.  and  Sir  WILLIAM  DICKSON. 


Process* — Where  the  grounds  of  action  are  not  set  forth  in  the  sum- 
mons in  proper  form^  and  with  sufficient  distinctness^  the  action  wiU 


No.  24.  COURT  OF  SESSION.  87 

be  dismissed^  although  (here  be  no  preliminary  defence  or  plea  to  that  2  Dec.  1830. 
effid  in  the  record,  ^*^V**^ 

Corehouse  v, 
,  1  .  ,     •  .       1  .  1  .  1  Cuthbert  and 

IN  regard  to  oertain  coiiclusions  in  this  case,  stated  in  an  alterna-  Dickson. 
tire  fom^  and  wbich  were  insisted  in  by  the  present  pursuer,  as  re- 
presenting one  of  the  parties  who  raised  the  action,  the  Lord  Ordi- 
nary, ^  In  re^ct  that  the  summons  does  not  set  forth,  in  proper 
^forni,  and  with  sufficient  distinctness,  the  grounds  upon  which 
<  these  alternative  conclusions  are  maintained,  dbmissed  the  action 
^  in  rq;ard  to  the  said  conclusions,  reserving  to  the  pursuer  the 
*  nght  to  bring  a  new  action  for  the  enforcement'  of  them ;  and 
found  him  liable  in  the  expenses  incurred  in  relation  to  this  branch 
of  die  case.  - 

Tlie  pursuer  reclaimed,  and,  inter  alia,  pleaded — That  supposing  Pursuer's 
the  objection  stated  in  the  interlocutor  to  be,  in  itself,  well  found-  ^*^ 
ed,  yet  as  there  was  no  preliminary  defence,  or  plea  in  law  in  the 
record,  that  the  summons  was  not  properly  framed,  .the  objection 
ootdd  not  be  entertained. 

Answered, — Where  it  appears  to  the  Court  itself,  whether  plead-  Defender's 
ed.by  the  party  or  not,  tiiat  the  summons:  does  not  correctly  or  ^^^^' 
sdBdently  set  forth  the  media  condudendi,  judgrment  cannot  com- 
petently.be  given  upon  it ;  and  accordingly  this -rule  has  frequently 
been  given  effect  to,  even  when  the  objection  has,  for  the  first  time, 
been  started  in  the  Court  of  ultimate  resorts    . 

The  Court  unanimously,  adhered.  judgment. 

Lord  FiJkrUmj  Ordinary.  For  the  pursuer.  Dean  of  Fac.  (Jtffrof^)  Jameson* 

Alex.  Dtntglas,  W.  S.  .\gcnt.  For  the  defenders,  Murray^  Hendersonf  Hoh' 

dtfside,         Ker  and  Dickson,  W.  S.  and  James  SmaiU,  Agents.         F»  Clerk. 

s. 
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FIRST  DIVISION. 

No.  XXV.  8  Daoember  1880. 

FRANCIS  ORAHAME 
againgt 
COLIN  ALISON  and  Othebs. 

Damage  and  Interest. — Diligence. — Law-Agxkt. — Condic** 
Tio  iNDEBiTi. — Daamnges  refused  in  an  actum  by  a  dient  ogamA 
a  law^agenij  by  whom  legal  diligence  had  been  imperfeoSg  /xrqM- 
red^  though  agreeably  to  Ae  practice  at  the  time^  but  the  agent  com" 
peOed  to  pay  back  what  he  had  received  en  account  of  the  diUgence^ 
90  far  08  it  woe  imperfect. 

The  pursuer,  Mr  Grahame,  was  a  creditor  of  Mr  Gray,  tbe  pto* 
prietor  of  the  entailed  estate  of  Carse,  in  a  debt  amiiuntiDg  to  about 
L.1500 ;  and  for  operating  payment,  on  the  insolvency  of  Mr  Gray, 
it  was  detennined  by  the  pursuer  and  his  advisers,  so  fiur  as  was 
practicable,  to  lead  an  adjudication  against  the  entailed  estate  of 
Carse.  The  defender,  Colin  Alisoii,  was  then  Mr  Grahame's  fiietor 
and  country  agent ;  and  his  son,  John  Alison,  a  writer  to  the  mg^ 
net,  was  employed  to  raise  the  adjudication.  Tbe  sommons,  (vribich 
was  executed  14  November  1818,)  concluded  for  adjudJcatiDii  *  of 

<  the  liferent  right  of  the  said  Charles  Gfray,  or  whatever  more  ex- 

<  tensive  or  valuable  right  stands  vested  in  his  penon,  or  in  the  per* 

<  son  of  any  trustee  for  his  use  or  behoof,  so  fer  as  not  inconsistent 

<  with  the  conditions  of  the  entail  of  the  said  estate.'  After  some 
procedure,  decree  of  adjudication  was  pronounced,  (July  1820,) 
adjudging  from  the  said  Charles  Gfray  his  liferent  right  in  the  en- 
tailed estate,  in  terms  of  the  conclusions  of  the  summons* 

In  order  to  complete  a  feudal  title  on  the  adjudication,  John  AJi* 
son  next  prepared  and  extended  a  signature,  in  similar  terms  with 
the  summons  and  decree  of  adjudication.  But  the  charter  of  adju- 
dication was  expede  in  Exchequer  by  the  other  defender,  John 
Brown,  who  was  employed  by  John  Alison,  on  his  leaving  Edinburgh 
in  consequence  of  bad  health,  and  who  also  prepared  and  expede  a 
charter  and  adjudication,  the  dispositive  clause  in  which  was  in  the 
same  terms  in  regard  to  the  liferent  right  of  Mr  Griay,  though  the 
precept  of  sasine  was  in  general  terms,  sasinam  totarum,  &c.  terra- 
rum,  &c.  Infeftment  was  taken  in  the  name  of  the  pursuer,  and 
recorded  31  August  1821.     The  defenders,  John  Alison  and  John 
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Browsy  received  payment  of  the  expense  of  the  adjudioation,  and  3  Dec.  iSdO. 
titles  following  thereon,  from  the  other  defender,  Colin  Alison ;    ^"^^y^^ 
and  for  die  amount  thereof,  credit  was  allowed  to  the  latter,  in  his  ^|^>°>«  v. 

.,_  imi-i  ^1.  Alisons  and 

aeoonnt  with  the  pursuer.     Thereafter  the  pursuer,  founding  upon  Brown, 
the  title  thus  made  up,  raised  an  action  at  reduction  i^pinst  Gene^ 
nl  Hunter  of  Bumside,  for  the  purpose  of  setting  aside  certain  he* 
fitable  secnritieB  to  which  die  latter  had  acquired  right  over  the 
estste  of  Carse. 

As  a  preliminary  defence  against  this  action,  it  was  objected  by 
the  defender.  General  Hunter,  that  Mr  Grahame  had  no  title  to 
insist  in  the  action,  '  because  the  adjudication  itself,  and  all  that 
can  kgaUy  follow  upon  it,  is  alt<^ther  insnffident  to  attach  the 
hmds  in  whidi  the  defends  is  infeffc,  seeing  diat  the  decree  of 
a^^ndicBtion  does  not  adjudge  die  lands  themselves,  but  merely 
Iftr  Gvay'a  liferent  right  in  the  lands,  which  is -an  inept  and  inef- 
feetoal  mode  of  adjudication,  ineffectual  to  constitute  any  real 
r^^  not  proper  to  carry  Mr  Gray's  estate  and  lands,  which  is  an 
estrte  in  tee^  nor  capable  of  any  higher  effect  than  an  adjudicadon 
tamaib  and  duties,' -ftc 

Hie  Lord  Ordinary,  (Newton,)  (28  May  1828»)  <  sustained  the 
olqeetion  to  die  puisuer's  tide,  diat  he  had  no  valid  infeftment 
nor  feudal  estate  in  the  taHaded  lands ;  asscdlzed  the  defenders,  and 
deeemed.' 

To  tins  interiocotor  die  Court  adhered,  (vide'Report,  Fac  ColL 
14  November  183S,)  to  die  ^ct  of  dismissing  the  present  action, 
without  prejudice  to  die  pursuers  lyringing  a  new  action  upon  the  de- 
cNe  of  adjudication  founded  on  by  him,  or  other  tides,  as  accords.    . 

Between  the  di^es  of  diese  interlocutors  Mr  Graham  brought 
the  present  action  against  die  defenders,  narrating  the  above  pro- 
ceedmgs,  and  concluding,  diat,  *  in  the  event  of  the  interlocutor  of 
'  the  Lord  Ordinary  being  adhered  to,  or  its  being  found  that  the 

*  add  decree  c£  a^uiBoBtioii»  and  the  tides  feOowing  thereon,  are 
^  iseptand  ineffectual,'  &a '  tlie  said  defenders,  by  whom,  and  under 

<  whose  saperintendence  and  directions  the  said  decree  of  a<yudica« 

<  tun  was  obtained^  and  tlie  tides  feBowing  diereon  prepared,  and 
^  exfeAe  in  manner  foresaid,'  &c.  <  are  liable  to  indemnify  the  pur 

*  ma  agatmt  aU  loss  and  damage  of  every  sort  which  he  has  sus- 

<  tuaed,  or  may  sustain  or  inciir,  by  or  through  their  unsldlfulness, 
'  or  professionid  miseondnct  or  defindt,'  &c. ;  *  and  therefore^  that 
'  ia  die  event  of  the  interlocutor  of  ^  January  1838  being  adhe- 

*  red  to  by  die  Court,  or  of  its  being  feond  dmt  die  said  adjndica* 
'  tioa  and  biOs  are  inept  i>r  ineffectual,  or  that  the  pursuer  has  no 
'  vafid  infejFbnent  or  feudal  estate  in  die  tailzied  knds,  the  said  Co- 
'  lis  AHson,  John  Alison  mid  John  Brown  ought  and  should  be  or- 
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daiaed  and  decerned,  by  decree  of  die  Lords  of  our  Council  and 
Session,  instantly  to  content  and  pay  to  the  pursaer  the  foresaid  sum 
of  L.2150,  being  the  accumulated  sum  due  to  the  pursuer  ander 
the  foresaid  bond  at  tlie  date  of  the  said  decree  of  adjudicatioii, 
with  the  lawful  interest  thereon  from  that  date  until  payment; 
together  with  the  whole  loss,  damage,  cost,  skiiith  and  expense 
which  the  piirauer  has  sustained,  or  may  sustain  or  incur  in  die 
premises,  by  and  through  the  objectionable  nature  of  the  said  ad- 
judication and  titles,  and  the  {Nroceedings  relative  thereto,  io  any 
manner  of  way,'  &c. 


In  support  of  the  claim  it  WBsphaded — 

1.  That  an  agent  or  writer  to  the  signet,  who  is  employed  pro- 
fessionally to  make  up  titles,  or  to  attach  a  subject  by  diligence, 
real  or  personal,  is  bound  to'  exhibit  that  degree  of  skill  and  dili- 
gence which  is  requisite  for  doing  the  duty  effectually,  and  is  liable 
in  damages  and  in  reparation  of  the.  consequences  of  any  errors  or 
defects  whereby  the  titles  made  up,  or  diligence  done  by  him,  are 
held  to  be  void,  inept  or  ineffectual ;  (Rowandt;.  Stevenson*  6  July 
1Q27) ;  and  that  each  of  the  defenders  having  been  employed  and 
engaged,  more  or  less,  in  leading  the  above  diligence,  and  making 
up  the  title,  in  a  form  which  had  been  held  to  be  inept,  (in  respect 
the  same  were  not  framed  in  apt  and  appropriate  technical  terms 
for  attaching  the  right  vested  in  Charles  Grray  in  the  entailed  estate 
of  Carse,)  and  having  been  paid  by  the  pursuer  for  their  trou- 
ble and  labour  in  the  matter,  were  all  of  them,  coi^unctly  and  se- 
verally, liable  to  the  pursuer  for  the  damage  thus  occasioned  to  Um, 
which  amounted  to  the  principal  sum»of  the  debt  due  by  Mr  Gray, 
and  interest  due  thereon,  and  all  cost,  skaith  and  expenses  to  which 
he  has  been  or  may  be  put  in  the  premises. 


Defenders* 
Pleas. 


It  was  answered  for  the  defenders  generally — That  they  having 
neither  neglected  nor  mismanaged  any  business  which  they  were 
employed  by  the  pursuer  to  transact,  could  not  be  made  responsible 
for  any  loss  or  damage  alleged  to  have  been  mistained  by  ihe  pur* 
suer. 

For  Colin  Alison  it  was  separatim  objected — That  he  not  having 
been  employed,  or  even  qualified  to  carry  through  the  adjudication 
and  other  proceedings  referred  to  by  the  pursuer,  was  not  liable  for 
the  consequences  of  any  error  or  mistake  alleged  to  have  been  com- 
mitted by  the  other  defenders  iii  conducting  these  proceedings. 

For  John  Alison  it  was  objected — That  the  adjudication  referred 
to  was  led  and  deduced  in  the  usual  manner ;  and  both  it,  and  the 
charter  and  sasine  following  thereon j  were,'  until  the  discussion 
arose  in  the  present  case,  and  the  interlocutor  of  Lord  Newton  in 
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1828»  held  agreeable  to  the  established  forms  in  regard  to  diligence  3  j^^  1330. 
ufled  against  entailed  estates,  it  being  formerly  understood  by  con-     V^iy^ 
Teyanceis,  that  if  an  adjudication  of  entailed  lands  were  made  real,  Grahame  v. 
though  limited  in  extent,  it  would  infer  an  irritancy,  and  conse-  Brown!  ^" 
quently  defeat  the  whole  proceedings.   .  In  the  case  of  Rowand  v. 
Stevenson,  the  ground  of  the  agent's  liability  was,  that  the  form 
adopted  by  him,  although  followed  by  writers  in  Glasgow,  was  not 
only  contrary  to  the  principles  of  feudal  law,  but  a  deviation  from 
the  established  practice  among  the  writers  to  the  signet  and  con- 
veyancers in  Edinburgh.  . 

For  John  Brown  it  was  objected — That  the  action  as  to  him  was 
entuely  misdirected,  the  decree  of  adjudication  having  been  ob- 
tained by  John  Alison,  as  well  as  the  signature  in  Exchequer, 
while  the  defender  merely  prepared  and  expede  the  charter  of  ad- 
judication^  conform  to  the  warrant  which  had  been  previously  ob- 
tained.' 

The  Lord  Ordinary  '  finds  the  defenders  liable  to  the  pursuer  in 

<  repetition. ctf  the  expense  of  expedingthe  charteriuid  sasine  on  the 

<  decreet  <tf  adjudication  mentioned  in  the  pleadings,  in  so  far  as  it 

<  baa  been  paid  to  them,  or  to  Mr  Colin  Alison  for  behoof  of  them, 
^  or  any  of  them ;.  assoilzies  them  from  all  the  other  conclusions  of 

<  die  action ;  finds  no  expenses  due,  and  decerns. 

<  Note. — If  the  law  laid  down  in  Lord  Newton's  interlocutor  of 

<  the  29  January  1828  had  been  perfectly  settled  previous  to  that 

<  interlocutor,  there  might  perhaps  have  been  some  ground  for  the 

<  daim  of  danuq^  raised  by  the  pursuer.  But  that  is  not  the  case, 
'  as  appears  irom  the  judgment  of  the  First  Division,  where  his  Lord- 

<  ship's  interlocutor  was  reviewed,:  and  still  more  from  the  ddibe- 
^  rations  of  the  Court  on  that  occasion.  .  It  seems  to  have  been  held, 

*  then,  that  the  adjudication  itself,  independendy  of  the  charter  and 
^  infeftment  whidb  followed  upon  it,  was  a  sufficient  title  to  insist 
'  b  the  reduction  brought  by  the  pursuer,  in  wbiriib  view  the  char* 

<  ter  and  infeffanent,  at  the  worst,  were  only  superfluous.    But  fieur- 

<  ther,  till  that  time,  the  law,,  with  regard  to'  a  feudal  titie  of  the  na^- 

*  tore  in  question,  was  by  no  means  clear.  It  is  certain  that  a  liferent, 
'  meaning  thereby  a  usufruct,  for  examiple,  the  courtesy,  terce,  or 

<  a  liferent  granted  in  liferent  use  allenarly,  cannot  pass,  to  the  ef-*' 
'  feet  of  being  feudalised  in  the  person  of  the  disponee  or  adjudger 
^  — in  law  langiiage,  inhseret  osisibus  of  the  liferenter.     But  it  is 

<  equally  certain  that  the  right  of  an  heir  in  .possession  under  a  strict 

<  entail  (which,  though  often  termed  a  liferent,  is  not  a  usufruct,) 

*  may  be  adjudged  to  that  effect ;  and. the  question  is,  what  is  the 

*  proper  mode  of  doing  so?  Previous  to  the  decision  in  Sir  William 

<  Naime's  case,  in  1810,  the  practice  generally,  if  not  universally 

<  followed,  was,  to  adjudge,  not  the  lands  themselves,  but  the  inte- 
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^  rest  of  the  heir  in  the  lands^  exactly  at  the  defenderi  did  in  the 

*  present  case.    This  appears  from  the  form  prescribed  in  the  Juri- 

*  dical  Styles ;  and  the  fioct  is  well  known  'to  every  person  who  prao* 

<  tised  at  that  period.     Lawyers  seem  to  hare  been  apprehensive, 

<  that  if  an  adjudication  of  the  lands  themselves  were  made  real, 

<  though  limited  in  endurance  and  extent^  in  the  same  manner  as 

<  the  heir's  fee,  it  would  infer  an  irritancy,  and  consequently  defeat 
^  the  whole  proceeding.     In  Sir  William  Nairne's  case,  the  point 

<  raised  was  not,  whether  the  disposition  granted  by  the  heir  of  en> 

<  tail,  and  followed  by  infefbnent,  was  an  irritancy,  but  whether, 

<  under  the  limitations  introduced,  it  was  or  was  not  a  real  right  in 
'  competition  with  personal  creditors.     Since  that  case,  indeed, 

<  there  has  been  an  understanding  that  the  fee  of  an  entailed  eeltile 
^  may  be  disponed  or  adjudged,  and  the  right  of  the  <U^nee  of  ad- 

<  judger  feudalised  without  risk,  the  restrictions  of  the  entail  being 
^  inserted  in  his  investiture.  But  it  is  thought  that  this  has  not  yet 
'  been  the  subject  of  express  decision ;  nor,  until  the  judgment  of 

<  the  Court  in  1828,  has  it  been  found  that  the  heir's  right,  which 
^  is  not  of  the  nature  of  a  usufruct,  might  not  be  adjudged,  and  a 

*  feudal  title  so  completed,  acoording  to  the  old  practice,  without  in- 

<  eluding  the  lands  themselves  in  the  adjudication ;  for,  according  to 

<  feudal  principles,  there  is  no  right  oonnected  with  land,  except  a 

<  usufiruct^  that  may  not  be  made  real  by  infeftment,  and  in  that  form 

<  conveyed  to  a  third  party.    Taking  into  view,  therefore,  the  dr- 

<  cumstances  of  this  case,  namely,  the  danger  of  an  irritancy  mi  the 
'  one  hand,  and  the  admitted  practice  on  the  other,  it  can  hardly 

*  be  maintained  that  Mr  John  Alison  was  to  blame  in  foitowing 

<  the  coarse  hedidinamatterinapicibusjuris;  bntif  he  was,  there 

<  was  no  such  culpa  kta,  or  gross  professional  ignorance,  as  might 
'  to  subject  him  in  damages  to  the  ptursuer.' 

Against  this  interlocutor  both  the  pursuer  and  defenders  re- 
claimed ;--^the  pursuer,  in  so  for  as  it  did  not  decern  in  terms  of  the 
Ubel,  which  concluded  for  payment  of  the  accuaudated  debt,  i»ge^ 
ther  with  the  loss  and  damage  whicb  the  pursuer  had  sostained; 
and  the  defenders,  in  so  Cbu:  as  it  found  them  liable  in  repetiliott  of 
the  expense  of  expeding  the  charter  and  sasine  on  the  decree  of 
adjudication,  in  so  iar  as  it  had  been  paid  to  th«i. 


Opinion  of 
Court. 


Lord  GftStes  was  satisfied  that  the  interlocutor  of  the  Lovd  Ordi- 
nary was  well  founded.  Upon  the  prihcqffles  maintained  by  the 
pursner,  there  would  be  no  limits  to  the  reeponsibflity  of  kw-egenls, 
who  would  be  held  liable  for  every  kind  of  blunder  in  the  manage- 
ment of  business  conmitted  to  their  charge.  For  insCaace,  they 
would  be  liable  for  all  the  consequences  of  the  varioos  errors  which 
had  occurred,  and  had  been  brought  before  the  notice  of  the  Court, 
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in  tlia  preptration  of  deedi  of  enfail.    But  this  would  infer  too  3  Dec.  I8S0. 
gMt »  respoDsibilityf  and  the  cansequence  would  be,  that  no  agents    ^^*^y^^ 
wdold imdertahe  the  maoagemeht  of  business  upon  such  terms.    In  AiiM>mand 
the  present  case,  the  agent  emplojred  was  placed  in  a  peculiar  situa-  Brown, 
tkm ;  for,  although  wrcmg  on  principles  of  law,  he  had  only  fol* 
bwed  the  invariable  practice  of  couYeyanoer^  at  the  time,  and  was 
therefore  only  guilty  of  culpa  levissima,  for  which  he  could  not  be 
held  liable.     As  to  the  defender  Brown,  his  Lordship  did  not  see 
dat  he  oould  be  subjected,  even  to  the  extent  found  by  the  Lord 
Ordinary;  for,  in  preparing  the  crown  charter,  he  was  bound  to  fol* 
lov  the  terms  of  the  signature  which  had  been  prepared  by  Alison. 
Lord  Crcdffie  observed,  that  a  law-^ent  was  only  liable  in  da» 
nges  where  be  had  been  guilty  of  great  unskilfulness  or  great 
negligence  in  the  bosiness  intrusted  to  him.     Upon  that  principle, 
in  the  case  of  Nathaniel  Grant,  (the  date  of  whidi  his  Lordship 
oQold  not  recaU  to  his  recoUeotion),  who,  in  dedndng  an  adjudi- 
cation at  the  instance  ci  an  executor  of  the  original  creditor,  had 
amitted  to  obtain  a  OQufinnation,  whereby  the  diligence  became 
iaeffectoal,  an  action  of  damages  was  dismissed.     In  the  former 
qnesdon  between  the  present  pursuer  and  General  Hunter,  his 
Lordship  was  of  opinion^  that  the  decree  of  adjudicaticm  was  regu* 
kr,  and  would  have  formed  a  proper  title  in  an  action  of  reduction 
reelecting  the  lands  a4}udged ;  it  being  competent,  by  adjudication, 
to  attach  any  right  req)ectijQg  lands^  which  could  be  conveyed  by 
Toluntary  aasignation,  followed  with  intimation*    The  error  was  in 
resting  the  action,  not  upon  the  decree  of  adjudication,  but  upon 
the  charter  and  infeftment  in  the  lands  which  followed,  and  whidi 
were  unauthorised  by  the  terms  of  the  decree.     He  therefoie  en- 
tertained great  doubts  how  tax  the  present  action  could  be  sustain- 
ed to  any  extent ;  but  if  sustained  at  all,  it  would  be  only  to  the  ex- 
tent pointed  out  by  the  Lord  Ordinary,  namely,  to  repetition  of  the 
sums  received  for  the  charter  and  infeftments,  which  could  be  of  no 
▼alue  or  use. 
Ijord  Balgray  concurred. 

The  Lord  President  also  thought  that  the  interlocutor  of  the 
Lord  Ordinary  was  correct  in  assoilzieing  the  defenders  from  the 
oondosions  of  the  action,  beyond  repayment  of  the  sums  paid  to 
them  for  expeding  the  charter  and  sasine.  He  observed,  that  too 
much  weight  had  been  placed  upon  the  decision  in  the  case  of  Sir 
William  Nairne,  referred  to  in  the  note  of  the  Lord  Ordinary,  as 
if  it  had  fixed  that  an  adjudication  against  the  heir  of  an  entailed 
estate  should  conclude  for  adjudication  of  the  lands  themselves,  re- 
gard being  had  to  the  conditions  of  the  entail.  It  did  not  appear 
to  him  that  a  decree  of  adjudication  might  not  be  led  of  the  heir's 
Kfercnt  interest.     The  defect  was  in  the  crown  charter,  and  infeft- 
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nent  wfaidi  foHowed,  upon  whidi  tlie  former  acdon  was  founded, 
and  which  were  inept,  as  unauthorised  by  die. decree  of  adjudica* 
tion  itself.  In  such  circumstances  it  would  be  unjust  to  subject  the 
parties  beyond  repayment  of  the  sums  received  by  them,  as  speci- 
fied in  the  interlocutor  of  the  Lord  Ordinary. 

Upon  the  question,  as  to  the  respective  liability  of  the  several  de- 
fenders, Lord  Craiffie  observed,  that  a  distinction  was  to  be  made. 
As  to  Colin  Alison  he  could  not  be  liable  at  all,  neither  being  au- 
thorised or  qualified  to  conduct  the  adjudication  and  subsequent 
proceedings ;  neitixerdid  Mr  Brown  appear  to  be  liable,  as  he  had 
only  followed  the  course  begun  by  John  Alison,  by  whom  the  sig- 
nature was  prepared. 

The  pursuer's  counsel  having  here  observed,  that  a  country  agent 
employing  an  agent  in  Edinburgh  for  conducting  processes  th«re, 
was  liable  for  the  blunders  committed  by  the  latter, — 

The  Lard  President  said,  that  such  a  liability,  in  the  present  cir- 
cumstances, was  altogether  out  of  the  question.  A  doubt  mig^t 
arise  as  to  the  responsibility  of  an  Edinburgh  agent  for  blunders 
committed  by  a  country  agent  employed  by  him ;  but  tiie  latter 
could  not  be  held  liable  for  errors  alleged  to  be  committed  by  a 
writer  to  the  signet  in  Edinburgh,  in  matters  beyond  his  province, 
so  that  CoUn  Alison  could  not  be  subjected. 

Their  Lordships  therefore  adhered  to  the  inteiiocutor  of  the 
Lord  Ordinary,  so  fieur  as  reclaimed  against  by  the  pursuer,  and  by 
the  defender  John  Alison ;  but  they  altered  on  the  reclaiming  note 
for  the  otixer  defenders,  and  assoilzied  Mr  Brown,  and  the  repre- 
sentatives of  Colin  Alison,  (who  had  died  during  the  dependence), 
and  found  no  expenses  due. 


Lord  Corehowe,  Ordinary.         Act.  Hcfe,  Buekanan,        Jamu  John  FroMor,  W.  & 
Agent         Alt  Moref  Cmungkame,        John  Broum,  Agent         J7.  Clerk. 

c. 
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GARDNER 

against 
GARDNERS. 


Homologation. — (Deeds  done  in  ignorantia  juris). — WliC' 
ther  gratuitous  acts,  done  by  a  party  under  a  deed  tchich  he  teas  en- 
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tided  to  chaOengey  after  he  was  acquainted  tciik  the  Jacts  out  of  ^  ^^  ^^^' 
which  his  right  to  challenge  arose^  but  when  he  was  ignorant  of  the     ^^V*"^ 
legal  rights  thence  competa^  to  him^  infer  homologation*  Oardaen. 

On  the  15  March  1808,  Ephmm  Gardner,  the  fiidMV  of  the  pur* 
suer,  being  then  on  deathbed,  executed  an  entail  of  his  lands  of 
Springbcigy  and  died  on  the  followii^  day. 

A  few  days  afterwards  the  pursuer,  being  then  an  officer  in  the 
anny,  just  come  of  age^  and  unacquainted  with  business,  granted  a 
mandate  to  the  writer  of  the  deed  of  entail,  to  have  it  put  upon  re- 
cord. In  1810  he  took  infeftment  on  the  entail,  and  at  the  same  time 
ssane  was  taken  on  the  precept  in  his  marriage-contract,  in  which 
he  referred  to  the  entail  as. his  only  subsisting  title  in  the  lands. 

Hiere  was  no  issue  of  this  marriage.  In  1817  the  pursuer  was 
aade  aware  <^  his  legal  right  to  reduce  this  entail  on  the  head  of 
deathbed^  and  in  1828  he  raised  the  summons  in  the  present  action 
i^ainst  las  heirs  of  tailzie.  The  defenders  appeared,  and  pleaded 
tfaathebadhomoli^ted  the  deed  by  these  actings,  and  more  espe- 
dally  by  the  infeftment  in  1810,  taken  both  by  himself  and  on  his 
inanii^;e*contract. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  luid 
note :  <  The  Lord  Ordinary  having  considered  the  closed  record, 
and  writs  produced,  and  beard  parties'  procurators  thereon,  finds 
it  admitted,  That  the  deed  of  entail,  of  date  the  15  March  1808, 
brought  under  reduction,  was  executed  on  deathbed,  and  was 
therefore  liable  to  reduction  at  the  instance  of  the  pursuer,  as  the 
heir  of  the  previous  investitures :  Finds,  That  the  said  deed  was  to 
the  prejudice  of  the  pursuer,  in  so  far  as  it  imposed  upon  him  the 
fetters  of  a  strict  entail,  whereas  he  was  entitled,  as  heir-at-law,  to 
take  up  the  estate  by  titles  in  fee-simple,  and  that  the  said  deed 
ccmferred  no  benefits  on  the  pursuer,  whereby  he  might  be  in- 
duced to  accept  of  the  title  under  it :  Finds  it  admitted,  or  not 
denied.  That  at  the  time  of  the  death  of  the  testator,  the  pursuer's 
&ther,  the  said  pursuer  had  only  attained  the  age  of  twenty-one, 
and  that  during  several  years  preceding  he  had  been  in  service 
in  the  army,  and  resident  with  his  regiment  in  England :  Finds  it 
admitted  by  the  pursuer,  That  having  come  to  Glasgow  soon  after 
his  fether's  death,  he  did  subscribe  a  certain  mandate,  on  the  bach 
of  the  said  deed  of  entail,  authorising  Mr  Thomas  Graham,  writer 
in  Glasgow,  to  record  that  deed  in  the  register  of  tailzies :  Finds, 
That  the  said  mandate  is  not  holograph  of  the  pursuer,  nor  tested 
in  terms  of  the  act  1681,  and  is  in  the  handwriting  of  the  said 
Thomas  Graham,  by  whom  the  deed  of  entail  is  also  written,  and 
who  was  a  trustee  under  a  separate  deed  of  trust,  executed  by  the 
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testator:  Finds  it  avened  by  the  pursuer,  negatively,  That  at  the 
time  when  he  so  subscaibed  the  said  mandate,  it  was  not  explain- 
ed to  him  by  the  said  Thomas  Graham,  or  by  any  other  peison, 
that  he  was  entitled  to  challenge  the  said  deed  of  entail,  as  exe- 
cuted on  deathbed,  and  that  he  did  not  know  that  he  had  such 
right :  Finds,  That,  though  a  general  denial  of  these  averments  is 
made  by  the  defender,  he  has  not  put  on  the  record  any  aver- 
ment on  his  part,  that  Mr  Thomas  Graham,  (he  being  still  alive,) 
did  give  such  information,  or  that  the  pursuer  was,  by  any  other 
means,  informed  of  the  state  of  his  legal  rights :  Finds,  Tliat  the 
said  deed  of  entail  was  thereafter  recorded,  in  virtue  of  the  said 
mandate :  Finds,  That,  on  the  80  August  1810,  the  pursuer  took 
infeftment  on  the  precept  of  sasine  in  the  said  deed  of  entail^  and 
that  he  was  personally  present  on  that  occasion :  Finds,  That,  on 
the  said  30  August  1810,  infeftment  was  also  taken  on  the  pre* 
cept,  in  a  contract  of  marriage  previoudy  entered  into  by  the  pur- 
suer with  Mrs  Janet  Ewing,  by  which  contract,  and  the  instru- 
ment of  sasine  thereon,  the  said  entail  was  recognised  as  tlie  pur- 
suer^s  title  in  the  lands :  Finds  it  averred  negatively,  and  offisred 
to  be  proved  by  the  pursuer,  That  the  agent  who  drew  the  said 
marriage-contract  was  not  aware  that  the  entail  was  liable  to  be 
reduced  on  the  head  of  deathbed,  and  further  averred  that  the  pur* 
suer  was  still  in  ignorance  that  it  was  reducible :  Finds,  That  the 
pursuer  has  possessed  the  estate  since  that  time,  on  the  title  so 
made  up  by  him  in  1810,  and  that,  though  it  is  admitted  that  he 
became  aware  of  his  rights  as  heir  in  1617,  no  reduction  was 
brought  till  November  1828:  Finds  it  admitted.  That  there  is  no 
issue  of  the  pursuer's  said  marriage,  and  that,  as  no  party  has  ap- 
peared entitled  to  found  on  the  said  marriage-contract,  and  as  it 
is  not  alleged  that  any  other  onerous  transaction  has  been  entered 
into  on  the  fidth  of  the  acts  and  deeds  of  the  pursuer,  as  confirma- 
tory of  the  said  entail,  the  question  between  the  present  parties 
depends  on  the  effect  of  such  gratuitous  acts  of  the  pursuer,  in  re- 
gard to  his  own  titles,  to  bar  him,  in  the  circumstances  of  diis 
case,  from  still  challenging  the  said  deed  of  entail,  as  having  been 
executed  on  deathbed:  Finds,  thatitmust  be  presumed,  Thatwhen 
the  pursuer  gave  authority  for  recording  the  said  entail,  he  was 
acquainted  with  the  nature  and  contents  of  that  deed :  Finds,  That 
upon  the  admitted  facts,  that  the  deed  was  executed  on  the  15th 
March,  that  the  testator  died  on  the  16th  of  the  same  month,  and 
that  the  pursuer  came  to  Glasgow  immediately  thereafter,  there  is 
clear  ground  frnr  inferring  that  he  was  aware,  at  the  date  of  the 
mandate;  that  the  testator  died  within  sixty  days  after  the  date  of 
the  said  deed,  and  also  sufficient  ground  for  presuming,  in  the  ab- 
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senee  of  any  offer  of  proof  to  the  contrary,  that  he  was  in  the  know*  S  Dec.  IsaXK 
\eige  that  the  deceased  was,  on  the  15  March,  iU  of  the  disease  of  ^^^^y^^ 
UrUdi  he  died  ott  the  16th :  But  finds,  That  the  acts  and  deeds  q^^^' 
founded  on,  for  estahKsfaiiig  homologation,  are  not  of  such  a  na« 
tore  as  necessarily  to  infer  or  presume,  as  matter  of  &ct,  that  tho 
pursuer  was  acquainted  with  the  law  of  deathbed,  or  aware  of  his 
r^t  to  reduce  the  entail  on  that  ground :  Finds,  That  the  law  of 
homologation  proceedi  on  the  principle  of  presumed  content  by 
die  party  who  does  the  acts,  to  pass  from  grounds  of  challenge 
known  by  him  to  e^dst,  and  sciens  et  pmdens,  to  adopt  ika  dial-* 
lengeable  deed  as  his  own :  Finds,  That  though,  in  general,  where 
oneroua  contracts  have  been  entered  into,  or  important  rights 
have  been  established  to  third  parties,  rei  interventu,  following  on 
sets  approbatory  of  particular  deeds,  the  law  will  presume  know-> 
ledge  of  the  whole  rights  of  the  party,  both  in  &ct  and  law,  un-* 
leas  pomtive  deception  be  proved,  the  same  presumption  does  not 
apply  in  the  case  of  acts,  done  without  any  onerous  consideration, 

jaA  oa  which  nothing  has  followed  to  alter  the  condition  of  third 
parties :  Therefore,  finds.  That,  in  the  circumstances  of  the  present 
esse,  t)ie  acts  founded  on  by  the  defender  are  not  sufficient  to 
infer  a  deliberate  consent  by  the  pursuer  to  abandon  his  prefer* 
able  title  as  heir-at^aw,  so  as  to  establish  against  hun  tiie  defence, 
by  personal  objection,  of  homologati<m  of  the  deathbed  deed :  Re- 
pels the  d^ences,  and  reduces,  decerns,  and  declares,  in  terms  of 
the  first  conclusion  of  the  libel :  Finds  no  expenses  doe.' 
'  Nate. — The  Lord  Ordinary  tiiinks  the  case  nice  and  difficult. 
On  the  fiMsts  of  it,  however,  it  appears  to  him  that  the  circumstances 
are  such,  as  not  only  not  to  raise  a  presumptio  fiicti,  that  the  pur- 
suer was  aware  of  his  right,  but  rather  to  produce  a  conviction  that 
he  did  act  sub  errore  juris.  For  it  is  not  easily  conceivable,  that 
witiiout  any  motive  assigned  on  this  record,  he  should  have  volun- 
tarily pat  himself  under  the  fetters  of  such  an  entail,  when  he  had 
so  easy  a  course  for  establishing  a  right  in  fee-simple ;  and  when 
it  is  observed  ti^t  the  defender  does  not  state  that  either  Mr 
Thomas  Graham,  or  any  one  else,  explained  to  the  pursuer  tixe 
ri^t  competent  to  him,  and  does  not  even  aver  that  it  was  in 
bet  known  to  him,  there  seems  to  be  no  real  doubt  that  he  acted 
in  ^orance.     Although,  tiierefore,  there  is  no  allegation  or  in- 

^nnuation  of  any  .fraud  having  been  intended  or  committed^  the 
Lord  Ordinary  finds  himself  unable  to  decide  the  case  on  an  as* 
soBuption  of  knowledge,  which  he  fuUy  believes  not  to  have  exist* 
ed«  And,  on  the  law  of  the  case,  after  examining  all  the  autho-* 
rides,  he  has  come  to  the  opinion  that  in  such  a  case  of  gratuitous 
acta,  not  implying,  as  matter  of  fact,  any  knowledge  of  the  right 
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surrendered^  and  not  leadinf^  to  any  involvement  of  the  rights  or 
interests  of  third  parties,  the  legal  bar  of  homologation  cannot  be 
established,  where  the  circumstances  do  not  admit  of  the  assump* 
tion  of  an  actual  knowledge  of  the  right,  both  in  fact  and  law.  If 
there  had  been  issue  of  the  marriage,  the  case  would  have  been 
essentially  different,  in  respect  of  tlie  marriage;  because,  in  a 
question  on  an  onerous  contract,  it  must  be  held  that  a  man  is 
bound  to  know  his  own  rights  before  he  transacts  with  third  par- 
ties, and  is  barred  by  personal  exception  from  pleading  ignorance. 
This  was  the  precise  nature  of  the  case  of  Mackenzie  in  1 768, 
{HaileSf  p.  ^52.)  But  it  is  impossible  to  read  the  opinions  de- 
livered in  that  case,  without  seeing  that  the  distinction  is  pointedly 
recognised,  and  that  the  judgment  would  have  been  different,  if  it 
had  not  been  for  the  consideration  that  the  party  defender  was  the 
heir  of  the  marriage-contract  In  the  case  of  Cunningham  v,  Cun- 
ningham, 20  Feb.  1823,  affirmed  April  15  1825,  (which  was  not 
mentioned  in  the  debate),  the  decision  also  essentially  depended 
on  onerosity  in  the  ratification,  and  representation  by  the  party 
challenging. 

*  The  cases  chiefly  founded  on  by  tlie  pursuer  are,  Colquhoun, 
16  Dec;  1828;  Lord  Reay,  25  Nov.  1823,  affirmed  June  7  1825; 
Murray,  21  Jan.  1826;  Bayne  v.  Belshes,  1793,  (BeUm  Te^ng 
of  Deedsy  p.  205,  &c.) ;  9  July  1822,  Leiper  t;.  Cochrane;  6  July 
1827,  Brodie;  5  August  1778,  Carrick  v.  Caree;  16  July  1733, 
Stirling  v.  Lauderdale,  (M.  2930);  13  Feb.  1810,  Munro;  29 
Nov.  1825,  Johnstone  v.  Paterson. 

*  Those  relied  on  by  the  defender  are,  8  Feb.  1706,  Bertram; 
1768,  Mackenzie,  (Hailes)',  15  July  1760,  Anderson;  13  Jan. 
1774,  Ste^l  V.  Steel,  {Hailes): 


Judgment. 


The  defender  reclaimed.  But,  when  the  case  was  put  out  for 
advising,  he  withdrew  his  appearance,  and  the  Lords  accordin^y 
refused  the  note,  <  in  respect  that  there  was  no  appearance  for  the 
complainer  *•' 


Jjord  Ofdinary,  Mncmffi        AcL  Chrialkcnu         A\U  (ia  Outer- Houie)»  J,  Am 
Murray.         W.  Bem^t  W.  S.  and  J.  Whit^ead,  S.  S.  C.  Agents.       R.  Clerk. 

u. 


*  Although  there  was  no  judgment  in  foro  litigioto  in  this  cause  in  the  Innefw 
House,  it  has  been  thought  eipedient  to  report  the  case,  on  account  of  the  interlocutor 
and  note  of  the  Lord  Ordinary,  before  whom,  it  is  understood,  th*  point  was  fully  piMd* 
?d. 
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SECOND  DWISION. 

Na  XXVIL  3  December  1830. 

BROWN  OR  SMITH  and  HUSBAND 

againgt 
BEDWELLS  and  YATES- 

Right  in  security. — A  party  holding  a  dupotitUm  in  security^  wi& 
a  fewer  cf  9ak,foT  Ae  balance  of  an  account^  is  not  entitled  to  bring 
tke  lands  to  sale  till  the  amount  of  his  debt  shall  be  liquidated  by  aC' 
tian  of  constitution,  or  in  some  other  competent  firm. 

Bedwells  and  Yates  held  a  disposition,  in  security  of  an  account- 
conent,  from  Mis  Smith  and  her  husband,  over  some  houses  be- 
longing to  the  former,  <  for  the  sum  of  L.  190  sterling,  or  such 
^  part  or  parts  thereof  as  may  be  due  on  the  current  account  afore-^ 
^saidy'  Tiz.  <  an  account  for  teas  and  other  articles,  to  be  kept  in 

*  the  books  of  Bedwells  and  Yates,  in  the  name  of  William  Smith 

*  and  Company/  The  disposition  gave  to  the  creditors  a  power  of 
fide  without  any  premonition,  upon  fedlure  to  pay  their  account 
widdn  two  months  after  demand. 

William-  Smith  and  Company  having  failed  to  make  pajrment  of 
ike  account  rendered  to  them,  Bedwells  and  Yates  advertised  the 
property  for  sale,  in  terms  of  the  power  contained  in  the  disposition 
lothem, 

Mrs  Smith  andr  husband  presented  a  bill  of  suspension  and  inter 
diet,  on  the  ground  that  the  disposition  was  exceptionable  under 
the  stamp-laws,  and  also  that  the  balance  of  the  account  was  not 
liquidated.     When  the  letters  were  expede. 

Hie  Lord  Ordinary  pronounced  the  following  interlocutor: 
^  Repels  the  objection  to  the  stamp ;  but  in  respect  that  the  dispo<s 
<  ation  in  security  contains  no  provision  for  liquidating  the  amount 

*  of  die  debt.  In  regard  to  which  the  power  of  sale  is  to  be  exer- 

*  dsed,  and  that  that  amount  has  not  been  liquidated  by  acdou  of 

*  constitntion,  or  in  any  other  competent  form,  in  hoc  statu  sus^ 
'  pen&  the  sale  and  continues  the  interdict,  and  decerns.' 

Both  parties  reclaimed  against  this  interlocutor ;  but  the  Lords  Judgmenu 
manimously  refined  the  reclaiming  note  for  the  chargers,  with  ex-i 
penses,  and  that  for  the  suspenders  was  withdrawn. 

iord  Ordinary,  JVeOvfoii*        Act.  Hope,  Sh^.      Alt.  Kety^  P^ptr,       A.  P,  He»x 
ivwii  tnd  JlfaemSUm  and  Grant,  Agents.         T,  Cleric. 

g2  U. 
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No.  XXVIII.  3  Deeernber  1830, 

JOHN  LOCKHART  and  SONS 

offointt 
WIGHTON. 

Law- AoENT.-^^  Edinburgh  agenJt  toas  found  to  have  no  dahnfof 
his  aceowiU  affobui  his  client^  in  respect  thai  it  had  been  incurred 

-  by  proceedinffs  whidt  V3ere  useless  to  the  client,  and  which  had  been 
improperly  taken,  in  consequence  qfincorreet  and  insuffieieni  iwfomub- 
tionjumished  by  the  country  agent  (his  immediate  employer,)  to  the 

'   Edinburgh  agent,  without  express  instructions  from  the  client 

David  Wiohton,  cattle-dealer,  near  Forfeiry  sdd  a  lot  of  cattle  to 
John  Blair,  and  took  a  holograph  missive  from  John  Dunlop  in  se» 
eurity  of  the  price*  By  this  missive  Dunlop  merely  bound  him- 
self to  pay  the  price  of  five  cattle,  if  Blair  ftdled  to  do  so^  but  the 
price  was  not  mentioned. 

Wighton  afterwards  put  the  missive,  and  an  account  fnr  the 
price,  amounting  to  L.6I,  into  the  hands  of  John  Giant,  writer  in 
Glasgow,  with  instructions  to  prosecute  for  the  amount. 

On.  the  3  May  1825,  Grant,  retaining  these  documents  in  his 
hands,  wrote  to  John  Lockhart,  writer  in  Edinburgh,  to  send  him 
a  summons,  at  the  instance  of  Wighton  against  Dunlop,  for  L.61 
sterling,  <  conform  to  account  and  holograph  obligation  by  defender 
*  herewith  produced.' 

Lockhart  obeyed  these  instructions  literally,  and  sent  the  sum- 
mons to  Grant,  in  the  terms  which  he  required. 

Grant  having  executed  the  summons  at  Glasgow  against  Dunlop, 
returned  it  to  Lockhart  in  Edinbuif^h,  tc^ther  with  the  account 
and  holograph  missive  founded  on,  in  order  that  the  action  might 
proceed. 

Lockharti  who  had  now  got  the  documents  on  which  the  action 
was  founded  into  his  hands,  and  who  ought  to  have  discovered 
from  them  that  the  summons,  as  raised  against  Dunlop  alone,  with-* 
out  calling  the  principal  debtor,  or  liquidating  the  debt,  was  pkinly 
incompetent,  nevertheless  persisted  in  this  action  even  afket  de- 
fences were  given  in* 

He  afterwards  raised  another  summons,  equally  incompetent, 
against  Blair  alone,  founded  solely  on  the  obligation  granted  by 
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Donlop;  and  finally,  a  third  supplementary  suittoiVida  against  Dun-  3  Dec.  i8ao. 
kip,  proceeding  on  a  narratiye  of  fraud.  /'\  ^^^V"^ 

All  these  absurd  and  meompetent  proceedings  were  eoAcocted,  s^*^!wi"h. 
in  the  course  of  their  correspondence,  between  the  agentirat*$S4jn-  ton.  . 
bu^  and  Glasgow,  without  any  further  communication  wid^i^^^t 
dient  ..  ' 

After  the  third  summons  was  called  in  Court,  Dunlop  paid  the 
demand  extrajudidally,  and  promised  to  settle  for  the  expenses  of 
process;  but  no  step  was  taken  by  Lockhart  to  ascertain  them. 
They  accordingly  remained  unsettled,  and  Dunlop  became  bank- 
nipt 

The  pursuers,  as  the  cedents  of  John  Lockhart,  afterwards  nused 
die  present  action  against  Wighton  for  his  business  account,  arising 
oat  of  these  proceedings,  amounting  to  L.dO  :  8  :  3.  This  demand 
was  resisted ;  and  the  Lord  Ordinary  pronounced  the  following  in- 
teriocutor :  <  In  respect  that  from  incorrect  or  insufficient  informa- 
'  tion,  communicated  to  the  cedent  of  the  pursuers  by  his  immediate 

*  employer  in  Glasgow,  much  unnecessary  expense  was  incurred  in 
'  prosecuting  Dunlop  and  Blair,  which  was  of  no  use  to  the  credi- 
'  tor,  and  that  there  is  no  offer  to  instruct  that  either  the  express 

*  instructions  of  David  Wighton,  or  the  true  fiicts  of  the  case,  jus« 

*  tified  the  form  of  action,  sustains  the  defences,  assoilzies  the  de-* 

*  fender,'  &c. 

The  pursuers  reclumed,  but  the  Court  refused  the  note,  reser*  Judgment 
TUig  to  them  any  claim  which  they  might  make  out  in  a  competent 
aetion  against  Grant,  the  Glasgow  agent,  and  immediate  employer 
of  Lodchart  ^ 

Laid  Oidioary,  MtdwjpL        Act.  Hope  and  A,  JIPNeUL        Alt.  Jameson  and  Dim. 
kr.        A.  P,  Bmdaum  and  J,  Csmpbdlt  W.  £•  Agents^         TV  Clerk. 

U. 


SECOND  DIVISION. 

No.  XXIX.  1  December  1930. 

TROTTER  AND  Othehs 
against 
THE  BURNTISLAND  WHALE-FISHING  COMPANY. 

Pbocess. — Nuisance. — Interdict. — L  Where  a  bill  of  suspermon 
iipauedj  but  interdict  refueed  in  Tioc  statu,  and  the  letters  are  not 


» 


'.•. 


•  • 


..tf^SreiONS  OF  THE  No.  ^. 

expede^  a  sei&pB'Stttj  without  aUeging  any  cJicmge  of  drtumOasMxg^ 
is  compet^nt^  ^'although  not  preseivted  ^  to  the  next  gucceedmg  Ordi- 
nary ^  in  terms  of  (he  above  act  ofsederwfii  applicable  to  a  refused  bUL 
Hurntiiiland  U.^'MiB  ^  suspcnsion  parsed  and  interdict  granted  against  the  proposed 
Com*  aif  "***"^  *•  ''^tse'of  buildings  toithin  burgh  for  manufacturing  whale  oily  at  the  in^^ 
^,   \ ;-. '  stance  of  proprietors  in  the  vicinity  of  the  works. 


Trotter  and 


•         • 


The  Burntisland  Whale- Fishing  Company  had  nearly  completed 
buildings  situate  within  the  burgh,  on  the  sea-shore,  and  in  the  im* 
mediate  vicinity  of  the  harbour  of  Burntisland,  for  the  purpose  of 
manu&ctming  oil  from  whale-blubber.  The  works,  they  alleged, 
were  constructed,  and  the  process  of  the  manufacture  was  to  be 
managed,  on  the  most  approved  principles,  so  as  to  occasion  the 
least  possible  annoyance  to  the  inhabitants  of  the  burgh.  The 
buildings  stood  on  ground  which  was  formerly  the  site  of  a  soap- 
work,  and  afterwards  of  works  for  the  curing  of  herrings, — a  manu- 
facture extensively  carried  on  in  various  parts  of  the  town,  and) 
particularly,  as  this  company  alleged,  in  the  near  vicinity  of  their 
premises. 

A  number  of  individuals,  proprietors  or  liferenters  of  houses  and 
lands  in  the  burgh  of  Burntisland,  some  of  which  were  situate  very 
near  to  the  Whale- Fishing  Company's  works,  presented  a  bill  of  sus^ 
pension  and  interdict  against  the  company,  for  the  purpose  of  pre- 
venting the  buildings  being  put  to  their  intended  use  of  manufiMS 
turing  whale  oiL  The  Lord  Ordinary  (24  Sept  1830,)  <  passed  the 
^  bill,  but,  in  hoc  statu,  refused  the  interdict/ 

The  complainers  did  not  expede  letters  of  suspension,  but  (18 
Oct.  1830,)  presented  a  second  bill,  which  was  appointed  to  be  an- 
swered, and  interdict  granted  in  the  mean  time. 

Suspenders'  ^^  wQsple&ded  by  the  complainers.  That  the  proposed  manu&cture 

Pleas.  would  be  a  nuisance  to  the  inhabitants  of  the  town  generally,  but 

intolerably  offeiisive  to  such  of  the  complainers  as  had  their  resi- 
dences in  its  immediate  neighbourhood.  It  was  a  mistake  to  say 
that  the  air  of  Burntisland  was  rendered  impure  by  works  for  the 
curing  of  herrings.  That  operation  is  not  in  itself  a  nuisance ;  and 
though  it  were,  the  complainers  woidd  not,  for  that  reason,  be 
obliged  to  submit  to  an  additional  nuisance,  and  that  too  of  the 
most  offensive  and  injurious  kind. 

It  was  impossible  to  doubt  that  tliis,  as  the  former  bill,  ought  to 
be  passed,  in  order  to  try  the  question  there  raised.  But,  while  the 
discussion  proceeded,  the  complainers  were  entitled  to  an  interim 
interdict.  There  is  no  certainty,  it  is  said,  that  the  proposed  manu- 
facture will  be  found  to  be  a  nuisance.  But,  it  has  been  decided, 
that  the  boiling  of  whale-blubber,  in  situations  simiilar  to  the  present^ 
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kamiiflaiice ;  and  thisy  of  itself,  raises  a  siifGcient  presumption  in  &.-  7  Dec.  laso. 
vour  of  the  complainerS}  to  support  the  demand  for  immediate  proteo-    ^^V^ 
tkm  to  their  property;  Dowie  v.  OHphant,  1 1  Dec.  1813.     It  is  also  othere^vl^Tbe 
said,  that  a  question  of  nuisance  is  one  for  a  jury ;  but  it  certainly  BiumtisiaDd 
ouinot  be  maintained,  that  the  introduction  of  that  mode  of  trial  comMny.    ^ 
at  all  abridged  the  powers  of  the  Court  in  the  Bill-Chamber. 


Answered — I.  This  second  bill  is  incompetent,  in  respect  it  was  Respondenu* 
not  presented  in  terms  of  the  act  of  sederunt  1 1  July  1828,  sec.  15,  ^^^' 
<  to  die  next  succeeding  Ordinary  on  the  Bills.'  The  judgment, 
rebsing  the  former  application  for  interdict,  was  allowed  to  become 
iifial,  and  it  cannot  be  alleged  tliat  any  intervening  change  of  cir- 
cnmstances  has  occurred,  to  authorise  a  new  application  for  the  same 
puipose. 

IL  The  respondents  deny  that,  in  the  particular  situation  select- 
ed for  their  w;ork5  and  in  the  way  in  which  they  propose  to  conduct 
dieir  operations,  any  nuisance  will  be  occasioned, — the  buildings 
being  situat^  at  an  extreme  point  of  the  burgh,  on  the  searshore, 
and  close  upon  the  harbour  of  a  sea-port  town,  whose  air  is  loaded, 
during  several  months  of  the  year,  with  the  corrupt  and  noisome 
effluvia  arising  from  the  operation  of  curing  and  smoking  herrings 
m  every  quarter  of  the  town.  Further,  the  respondents  aver,  tliat 
the  soap-work  and  works  for  curing  herrings,  which  were  formerly 
eanied  on  upon  the  very  site  of  the  buildings  in  question,  emitted 
a  more  offensive  smell  than  would  be  produced  by  the  boiling  of 
whale-blubber  in  the  same  situation,  and  in  the  manner  proposed, 
and  yet  those  operations  were  acquiesced  in  by  the  suspenders,  and 
never  complained  of  by  any  of  the  inhabitants. 

In  these  circumstances  there  is,  at  least,  no  ground  for  granting 
an  interdict  A  question  of  nuisance  is  one  of  fact  and  degree,  de- 
pending on  the  locality,  and  which  can  be  tried  only  by  a  jury. 
Bat  the  nuisance  here  is  prospective  and  hypothetical,  and  it  would 
be  c<mtrary  to  the  fundamental  principles  of  judicial  procedure  to 
force  the  respondents  to  try  a  question  of  imaginary  evil,  especially 
as  the  allegations  of  parties  are  so  much  at  variance  in  regard  tor 
what  would  be  the  result  of  actual  experiment  The  interdict  ought 
therefore  to  be  refused,  leaving  it  open  to  the  complainers  to  renew 
their  application  in  the  case  of  an  actual  nuisance ;  Young  v.  Bowie, 
20  Nov.  1824,  iS.  ^  D.  ;  Scott  t;.  Leith  Commissioners  of  Police, 
29  May  1830,  &  ^  D.  ;  JErsk.  IL  1,  2. 

• 

The  Lord  Ordinary  having  made  avisandum  to  the  Court — 

The  Judffes  held  that  the  former  bill  had  entirely  follen,  that  this  Opinion  of 

ms  a  new  process,  and  therefore  the  objection  of  incompetency  was  ^"^ 

not  well  founded.     As  to  the  merits  of  the  application — 
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Judgmant* 


Lord  Glenle$  considered  it  to  be  ji^tded  law,  particiilarly  bjr  tk« 
case  of  Dowie  and  Oliphant,  that  the  boiling  of  whale4>Iubber  k 
sua  natnra  a  nuisance,  of  which  neighbouring  proprietors,  who  maj 
be  affected  by  it,  are.  entitled  to  complain ;  and,  therefore,  the  bill 
ought  to  be  passed,  and  the  interdict  continued^  If  the  respondeati 
have  in  contempladon  any  new  or  peculiar  mode  of  conducting  the 
manu&cture,  so  as  to  render  it  no  nuisance,  that  ought  to  be  speci- 
fically stated. 

In  this  opinion  the  other  Judges  concurred,  after  advising  a  minu^ 
and  answers,  with  respect  to  the  mode  in  which  the  respondents 
pffoposed  to  carry  on  their  operations. 

The  Court  accordingly  remitted  to  pass  the  bill  and  continue  the 
interdict 

Isolds  Ordinaiy,'  Bcigray  and  CrvnghtU.         Tor  the  suspenders,  CocUnm,  Ruiker'- 
furd,  D,  M'NaB,  Hope,       John  Leifen,  W.  S.  Agent.         For  the  respondents, 
Dem  o/Fae.  (J^frey,)  Nwm^  JUtx.  M'Mtt,        A.  J,  BendtnoM,  Agent. 

s.  • 
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No.  XXX. 


10  Deeembtr  1830. 


LIVINGSTON 

against 
MURRAY. 

Exhibition. — Summary  Process. — A  party  tmder  a  crimmal 
charge  fir  Jradidentfy  withholding  or  destroging  wriHng$,  cannot  be 
compelled,  in  a  civil  process^  at  the  inetanee  of  one  antuDerable  foft 
their  custody  f  to  undergo  a  judicial  examinoHon  as  a  haver  re^peet-: 
ing  them. 

A  CAPTION  having  been  taken  out  against  the  petitioner,  Mr  lin 
viugston,  for  the  recovery  of  a  summons  an4  productions,  which  ha 
had  borrowed,  and  for  which  he  had  granted  his  receipt,  in  a  causa 
depending  before  the  Coiirt  of  Session,  he  presented  a  bill  of  siia-» 
pension,  and  in  a  minute  to  the  Lord  Ordinary,  before  whom  the 
action  depended,  he  stated,  that  the  summons  contained  a  charge 
of  fraud  against  Mr  Murray,  whose  wife,  having  called  at  the  petin 
doner's  house,  had  got  possession  of  the  summons  and  productions, 
whidt  she  darned  off,  and  that  he  had  not  been  able  to  recover 
them.  He  tlierefore  craved  the  Lord  Ordinary  to  grant  diligence 
to  recover  the  summons  and  productions,  and  to  remit  to  a  eom^ 
missioncr  to  examine  havers.  * 


ji0.  at  couKT  OP  session:  los 


The  Lord  Ordmarjrgnuitediimrra&taecnT^^     (8  July  1830)  |10  Dec  leaoj 
the  enanliaticii  of  the  haVen  to  be  repotted  in  November.     Va«»    ^'^V^  , 
liooi'delaTS  took  place  id  the  examination ;  and  on  the  1st  of  De^  s^uutwI^  ^ 
ceadier  18S0,  Mr  and  Mrs  Mnrray  having  compeared  before  the 
coflDiiiBrioneTS  in'  viitne  of  a  citation  against  them,  it  was  objected 
on  the  part  of  Mrs  Murray,  that  a  criminal  charge,  relative  to  the 
nid  process,  had  been  preferred  against  her  and  her  husband,  who 
were  there  charged  with  having  criminally  obtained  posseanon  of^ 
ftnd  emoealed  or  destroyed  the  said  process ;  upon  which  chargie 
tiiey  hid  been  comnutted  in  order  to  trial,  and  held  to  bail :  that 
these  proceedings  had  been  instituted  in  the  name  of  the  procurator^ 
fiscal,  upon  the  information,  and  at  the  instigation  of  Mr  Living- 
lUm ;  and  that  during  their  dependence  Mrs  Murray  was  not  bound 
|o  submit  to  any  examination  at  Mr  Livingston's  instance  on  the 
ttme  subject     The  party,  it  was  maintained,  was  in  this  way  try«- 
iog  to  derive  benefit  firom  her  examination,  without  being  bound  by 
what  she  might  swear,  as  he  would  be  in  a  proper  reference  to  her 
mA  ;  and,  what  was  even  more  objectionable,  the  examination  to 
whidi  she  would  be  subjected  might  be  brought  forward  in  support      ^ 
of  the  criminal  charge  already  instituted  agednst  her.     It  was  set- 
ded,  that  a  declaration  by  a  party  in  a  civil  cause  might  be  made 
efidence  against  him  in  a  criminal  process ;  ITume,  ii.  326 ;.  M^Iver 
V.  M'Allum,  July  1784,  Amoty  262;  and  e  converse,  that  a  decla- 
ntioia  in  a  criminal  precognition  might  be'made  evidence  against  him 
madvil action;  Taii,  805;  Parker,  29  Nov.  1809;  Alison,  3 Dec* 
1814.    It  was  also  settied,  that  in  a  civil  action  on  a  &ct,  which, 
if  proeecated  criminally,  would  involve  the  party  in  infiEuny  or  otiier 
pimiihment,  it  was  not  competent  to  insist  upon  a  judicial  declara* 
tkn  by  the  party,  under  certification  that  he  should  be  held  as  con- 
fessed; 7b^  304-;  Gordon  tx.  Campbell,  22  Dec.  1809 ;  Nisbetand 
Baehan  «.  CuUen,  1  Feb.  1811.     The  present  attempt,  therefore^ 
was  alt(^ether  incompetent.     It  was  clear,  that  Mrs  Murray  could 
oot  be  examined  in  the  depending  criminal  process  relative  to  the 
crime  charged  against  her,  and  it  was  equally  incompetent  to  exa- 
Bme  her  judicially  in  a  civil  process  relating  to  the  same  circum* 
stances.     And  if  the  objection  was  good  as  to  an  ordinary  judicial 
examination,  it  applied  with  still  greater  force  to  an  examination 
opon  oath,  as  was  here  intended. 

It  was  oyuftwrsci-^That  the  proceedings  which  the  public  prose-  Defend«r*t 
cator  might  think  proper  to  take  against  Mrs  Murray  for  the  public 
interest  ought  not  to  be  allowed  to  interfere  with,  and  far  less  to 
snpersede,  the  dvil  remedy  by  incident  diligence,  in  virtue  of  which 
Mrs  Mnrray  was  required  to  depone  as  a  haver.  The  authorities 
referred  to  applied  only  to  the  judicial  examination  (properly  so  caUU 
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ed),  of  a  party  against  whom  a  criminal  change  was  in  dq^ndenee^ 
or  might  be  raised.  Bat  the  intention  here  was  merely  to  examine 
her  as  a  haver,  so  as  to  discover  the  ipsa  corpora  of  the  writings  whidk 
were  amissing;  and  the  dependence  of  the  process  at  the  instance 
of  the  procurator-fiscal  could  not  render  the  usual  questions  put  to 
havers  incompetent 

The  same  objection  was  stated  before  the  commissioner  on  the 
part  of  Mr  Murray,  who,  however,  afterwards  waived  the  objection, 
and  consented  to  undergo  the  examination,  rather  than  submit  to 
the  imputations  to  which  his  refusal  might  give  rise,  although  he 
4M)nsidered  the  proceeding  illegal  and  oppressive. 

The  Commissioner  having  certified  the  proceedings  to  the  Lord 
Ordinary,  his  Lordship  reported  the  point  verbally  to  the  Courts 
who  were  unanimously  of  opinion  that  the  examination  was  incanH 
petent. 

The  Lard  Prmdent  said — That  the  first  question  put  to  a  haver^ 
viz.  whether  the  party  had  possession  of  the  deeds,  might  be  a  very 
harmless  one,  and  could  lead  to  no  injury  to  the  party;  but  the 
second,  viz.  whether  the  party  had  unduly  destroyed  or  put  away  the 
writings  called  for,  involved  the  very  point  which  had  been  made 
the  subject  of  the  criminal  charge,  and  was  therefore  quite  incompe* 
tent. 

hord  Balgray  concurred,  and  further  observed,  That  Mr  Livings 
ston  ought  to  have  i^pplied  at  once  by  petition  and  complaint  to  the 
Court,  where  the  proper  remedy  would  have  been  applied.  This 
had  often  been  done  where  parties,  accused  of  carrying  off  papers 
in  depending  processes,  had  been  obliged  to  undergo  an  examination* 
But  here  there  appeared  to  be  no  prima  &cie  evidence  against  Mrs 
Murray,  so  as  to  warrant  any  examination.  The  only  evidence  of 
the  possession  of  the  papers  in  question  was  the  receipt  granted  for 
them  by  Mr  Livingston.  It  was  necessary,  in  the  first  place,  to 
shew  that  Mrs  Murray  liad  got  possession  of  the  papers,  and  the 
Coiirt  could  then  have  judged  whether  it  was  proper  that  she 
should  be  examined ;  but,  in  die  present  state  of  the  case,  the  exa- 
mination was  altogether  incompetent. 

Lord  Gillies  said — That  it  was  a  sacred  rule  in  the  law  of  Scot* 
land,  that  no  person  was  bound  to  answer  questions  which  might 
tend  to  criminate  himself.  This  rule  might,  perhaps,  be  departed 
from  in  particular  instances,  such  as  had  been  referred  to  by  Lord 
Balgray,  in  relation  to  petitions  and  complaints  to  the  Court  against 
parties  accused  of  carrying  off'  papers  in  depending  processes ;  but 
this  was  allowed  on  the  ground  of  a  contempt  of  Court,  and  a  breach 
of  privilege.  But>  in  the  present  instance,  the  intended  examina- 
tion of  Mrs  Murray,  on  the  very  ground  of  the  criminal  charge. 
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wliich  was  in  dependaice  against  lier^  whs  oontrarjr  to  every  prin* 
isrie  of  instice.   His  Lordship  did  not  think  that  even  Mr  Murray^ 

*^       / ,     ,     ,  ,      '^,  1.^1  •       1  1  Livingston  ir. 

aldioiigh  he  had  consented  to  it,  onght  to  be  exammed  on  a  charge  Murray, 
depending  against  his  wife* 
'  Lord  Craiffie  concurred* 

Tie  Lord  Ordinary  accordingly  sustained  the  objection  to  the  judgment, 
examioation. 

Itri  CofdUfim,  Ordinary.  For  Mr  IdTingston,  Bmkeman.  H.  Af*Qi(Mi,  W.  &r 
AgenL  For  Mr  Murray,  Murray*,  2>.  Fiaher,  Agent.  For  Mrs  Mumy» 
Dhncoh  M^NeilL         Logan,  Agent. 

c. 


SECOND  DIVISION. 

No.  XXXL  11  December  1830. 

ROBERT  JAMESON 

against        ^ 
THOMAS  THOMSON. 

SEguESTRATiON. — Factob. — Tack. — A  judicial  factor  is  not  enti- 
tled to  claim  rent  due  prior  to  his  factory,  and  retained  by  the  tenant 
under  a  previous  agreement  with  the  landlord^  in  satisfaction  of  a 
diAtdue  by  the  lattery  whOf  at  the  date  of  tlie  agreement,  was  in  bank" 
rvftaratmstancesj  and  had  covered  his  estate  witli  heritable  securities* 

Thomson  was  tenant  of  the  Mills  of  Alloa,  under  a  lease  granted 
by  John  Francis  Earl  of  Mar,  for  nineteen  years  from  Whitsunday 
1824,  at  the  annual  retit  of  L.900,  payable  by  equal  portions  at 
Martinmas  and  Whitsunday* 

At  the  term  of  Whitsunday  1827  the  late  Earl  of  Mar,  the  son 
of  the  granter  of  the  lease,  was  owing  to  Thomson,  by  bills  past 
due,  L.635  :  3  :  8.  His  Lordship  was  then  involved  in  pecuniary 
difficnlties.  He  had  executed  a  trust-deed  in  fiivour  of  Mr  William 
li^Iis,  writer  to  the  signet,  for  the  benefit  of  his  creditors,  and  had 
franted  heritable  bonds  of  annuity  over  his  estate,  and  had  been 
fendered  legally  bankrupt* 

In  the  banning  of  1828  a  formal  minute  of  agreement  was  en- 
tered into  between  the  Earl  of  Mar  and  Thomson, — ^in  conformity  « 
with  prerious  arrangements  sanctioned  by  his  Lordship's  trustee, 
and  known  to  Mr  Jameson,  the  £Eu;tor  on  the  estate, — by  which  it 
was  stipulated,  that,  for  extinction  of  the  debt  due  to  the  latter,  as 


108 


DECISIONS  OF. THE 


N<t.dl. 


JameaoD  «. 
Tbomioik 


Suapender** 
PleM. 


'^^!!\!f?*  ^  Whitsunday  16279  ^Q  should  be  allowed  to  retain  annnallyfram 
bis  rent  L.100,  <  together  with  the  yeariy  interest  of  the  debt,  and 
*  the  premium  of  insurance  on  the  life  of  the  said  Earl,  the  first  in- 

<  stalment  of  which  debt  to  become  payable  at  Whitsunday  1828^ 

<  and  so  at  Whitsunday  yearly  till  the  said  debt»  interest  and  pre- 

<  mium  of  insurance  be  paid ;'  and  it  was  further  stipulated,  that  the 
tenant  should  have  a  deduction  from  his  rent  of  L.40,  for  seven 
years  after  Whitsunday  1827.  This  abatement  was  accordingly 
given  at  that  term  and  Martinmas  following. 

Soon  after  the  date  of  this  agreement,  meetings  of  the  Earl's  cre- 
ditors were  held,  at  which  it  was  resolved  that  a  sequestration  of  his 
interests  in  the  entailed  estates  of  Mar  should  be  applied  for.  An 
application  to  this  effect  having  accordingly  been  presented,  the 
Court,  in  June  1828,  awarded  sequestration,  and  appointed  Mr 
Jameson,  the  £stctor  under  the  private  trust,  judicial  fiictor.  Lord 
Mar  died  soon  afterwards. 

Thereafter,  Mr  Jameson  having  charged  Thomson  for  payment 
of  the  sum  of  L.150,  as  alleged  rent  due  for  the  half-year  preceding 
Whitsunday  1828,  the  latter  suspended  the  charge,  and 

Pleaded— The  agreement  with  Lord  Mar,  entered  into  with  the 
knowledge  and  approbation  of  his  trustee,  and  acted  on  by  the  charger 
himself,  was  clearly  valid  and  effectual  against  all  parties  concerned. 
The  abatement  of  rent  was,  in  the  drcumstances,  a  fair  and  reason^* 
able  act  of  administration,  which  the  trust  could  not  give  the  creditors 
any  right  to  challenge;  Gill  v.  Trustees  of  the  Earl  of  Fife,  8  July 
1828,  5.  §•  X).  The  stipulated  retention  of  rent  was,  in  like  man- 
ner, perfectly  competent,  and  would  have  been  effectual  even  against 
a  purchaser  or  adjudger  of  the  EarFs  life-interest  in  the  estate. 
Further,  with  regard  to  the  rent  now  in  question,  being  that  due  at 
Whitsunday  1828,  it  was  not  carried  by  the  sequestration  in  &vour 
of  the  charger  in  June  thereafter,— at  least,  not  so  as  to  entitle  the 
judicial  fector  to  refuse  effect  to  a  concluded  arrangement,  but  for 
which  the  suspender  might  have  retained  the  whole  rent  due  at 
Martinmas  1827;  Lord  Cranstoun  r.  Scott,  28  Feb.  1755,  M. 
15,219. 

The  chargers  answered— Lord  Mar  had  no  right  to  grant  abate- 
ments under  existing  leases,  which  would  be  binding  upon  the  ere- 
ditors  infeft  in  the  estate.  But  that  in  question  was  not  an  atete- 
ment  in  the  proper  management  of  the  estate,  but  was  a  bonus  given 
to  Ae  suspender  to  postpone  the  term  of  payment  of  his  debt,  over 
and  above  the  interest  of  that  debt  The  trustee  was  no  party  to 
Ae  agreement ;  and  even  if  he  had  been  a  party,  he  could  not  thus 
have  prejudiced  the  rights  of  the  heritable  creditors. 


Cbtfgcr'fr 


Ifo.  81.  COURT  OF  SESSION.  lOflf 

The  stipulated  right  of  retention  in  the  agreement  is  altogether  11  ^^c.  laso. 
ineSeetual  against  the  charger,  as  judicial  factor,  the  sequestrated 
estate  having  been  covered  with  prior  heritable  securities,  contain-  ihonuoiK  * 
ing  assignations  to  the  rents.  Lord  Mar  had  it  not  in  his  power, 
by  any  private  sdpulation  with  any  of  his  tenants,  to  prevent  the 
tenia  from  being  recovered  by  or  for  those  creditors  who  were  in- 
feft  in  his  Interest  in  the  estate.  In  this  question  with  the  charger, 
aedng  miniBterially  under  the  appointment  of  the  Court,  for  the 
general  behoof  of  the  creditors,  it  is  of  no  importance  that  he,  as 
betor  of  the  trustee,  was  cognisant  of  the  arrangements  prior  to  the 
sequestration  which  terminated  in  the  minute  of  agreement. 

Hie  Lord  Ordinary  *  suspended  the  letters,  except  to  the  extent 
*  of  L.90,  as  to  which  finds  the  letters  orderly  proceeded,  and  de- 

<  cems ;  the  suspender  conveying  to  the  chargers  all  right  he  ma/ 

<  have  under  the  policy  of  insurance.' 

The  Ona^  unanimously  adhered.  Judgment. 

Lord  Cringletie  observed — That  the  correspondence  shewed  that  OpiDion  of 
the  agreement,  entered  into  between  the  suspender  and  Lord  Mar,      ^"^ 
was  sanctioned  by  his  Lordship's  trustee,  though  he  was  not  express- 
ly a  party  to  it.     According  to  that  agreement,  the  first  instalment  * 
rf  LlOO  was  payable  by  retention  from  the  rent  due  at  Whit- 
siraday  1828^  and  therefore  was  to  be  looked  on  as  if  the  suspender 
had  actually  got  payment  of  it  before  the  date  of  the  sequestration, 
which  was.  not  granted  tiU  June. 

The  otihtr  Judges  concurred. 

Ltri  Mmekmrne,  Ordinary.         For  the  charger,  Jame$an,       Akx.  Bobmimmf  W.  & 
Agent.         Far  the  suapeoder,  Hope,        Home  and  Roit,  ^T.  S.  Agenta.        H. 
'     Oak. 

s. 


FIBST  DIVISION. 
No.  XXXIL  14  Deeember  1880. 

FRASER'S  TRUSTEES 

agaxM 
ALEXANDER  ERASER, 

Foreign. — In  an  action  against  a  dcmidled  ErkgliJiman^  for  pay^: 
mtnt  of  a  sum  which  he  had  recovered  in  England^  upon  the  en^fihg" 
mad  ofAe  creditor  in  Scotlandy  found  that  the  defonder  ufos  entitled 
to  plead  the  English  statute  oflimitatums  in  lor  of  the  claim. 
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14  Dec.  1630.  By  tniBt-dispofiitioii  and  settlement,  Captain  Fraser  conveyed  hk 
^*^V^*^    whcde  property  to  the  pursuers,  in  trust,  for  the  purposes  therdu 
te«*p.'  Frwen  mentioned,  with  power  to  recover  and  realise  his  funds,  &c. 

Before  his  death.  Captain  Fraser  had  employed  the  defender,  a 
solicitor  in  London,  to  recover,  a  debt  due  to  him  by  a  person  of 
the  name  of  Cumming.  The  sum  was  recovered  by  the  defender, 
but  never  having  been  accounted  for  to  Captain  Fraser  during  his 
life,  the  trustees,  after  using  arrestments  jurisdictionis  fondands 
causa,  raised  the  present  action  against  the  defender,  concluding  for 
the  payment  of  L.562  with  interest. 

Various  defences  were  ^ven  in  to  this  action,  but  the  only  one 
which  it  is  necessary  to  refer  to  in  this  report  is  the  following: 
^  The  action  is  put  an  end  to  by  the  English  statute  of  limitations, 

<  seeing  that  the  cause  of  action  occurred  in  1816,  and  no  promise 
*  or  undertaking  to  pay  was  at  any  time  made  by  the  defender,  far 

<  less  to  the  pursuers,  within  six  years  before  the  present  action 

<  commenced.' 

The  Lord  Ordinary  sustained  this  defence,  and  assoilzied  the 
defender.     The  pursuers  reclaimed,  and  the  Court  ordered  cases* 

Pleaded  for  the  pursuers— « 
Pursuere'  !•  Where  the  parties  to  a  contract  are  domiciled  in  different 

Pfeas.  countries,  and  where  the  funds  of  the  debtor  sought  to  be  attached 

are  situated  in  Scotland,  actions  brought  in  this  Court,  even  for 
debts  contracted  in  England,  are  regulated  by  the  prescriptions  and 
limitations  of  the  law  of  Scotland,  and  not  by  those  of  the  law  of 
England. 

Captain  Fraser,  the  testator,  was  a  domiciled  Scotchman.  The  de- 
fender is  a  Scotchman  by  birth,  and  has  both  heritable  property  and 
piersonal  funds  in  Scotland,  which  have  been  attached  by  legal  dili- 
gence, and  thereby  made  subject  to  the  jurisdiction  of  this  Court 
These  arrestments  have  been  laid  on,  not  merely  to  found  jurisdic- 
tion, but  also  on  the  dependence ;  and  the  funds  covered  by  them 
are  more  than  sufficient  to  answer  the  pursuers'  claim,  and  therefore 
any  decree  to  be  pronounced  can  be  made  immediately  effectual  in 
this  country. 

The  mandate  to  the  defender  to  recover  the  money  was  granted 
in  Scotland,  and  the  pursuers  are  now  seeking  execution  of  that 
mandate  in  this  Court  The  rule  of  law  is,  that  the  law  of  the  place 
in  which  execution  is  demanded  for  the  recovery  of  a  debt  must 
regulate  every  thing  concerning  that  execution ;  Sonde,  L.  1. 
tit  12 ;  Hvber,  Prelect.  I,  tit  3,  §  7.  Upon  this  rule  no  regard  can 
be  paid  to  the  English  statute  of  limitations,  because  execution  is 
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demanded  agunst  property  situated  in  tliis  country,  and  tlie  action,  I4r  Dec.  ISdO^, 


wldch  is  the  immediate  step  to  execution,  is  instituted  here.  v      • . 

It  is  laid  down  in  our  authorities,  that  an  action  brought  in  Scot-  i^^  „,  Fnucr^^ 
knd  for  payment  of  an  JEnglish  debt  is  not  barred  by  the  English 
itBtate  of  limitations ;  ErdL  iii.  7. 48 ;  Kamti  Principles  of  Equity;^ 
E'iiL  c  8y  p.  568.  And  this  principle  has  been  acknowledged  in 
mrions  decisions.  Thomson  and  Hay  v.  Earl  of  Linlithgow,  16 
Jdy  1708,  M.  4504;  Rutherford  v.  Campbell,  9  Feb.  1738,  M. 
4508;  Renton*s  Trustees  r.  BaiUie,  7  July  1755,  M.  4516 ;  Ran^ 
daQ  r.  Innes,  13  Jnly  1768,  M.  4520 ;  Kerr  t;.  Earl  of  Home,  20 
Feb.  1771,  M.  4522;  Barret  v.  Earl  of  Home,  4  Feb.  1772,  Jtf. 
4524 ;  Countess  of  Hadinton  v.  Trustee  for  Gascoigne's  Credi* 
ton,  6  March  1821 ;  Broughton  v.  Weston,  24  Feb.  1826.  So^ 
that  even  if  the  debt  was  truly  an  Engiiwh  debt,  the  statute  of  limi-^ 
tations  would  not  apply. 

IL  The  statute  ct  limitations  cannot  be  pleaded  in  defence 
against  the  present  actioA,  as  the  contract  was  a  Scotch  one,  in  re- 
spect the  defender  was  properly  accountable  for  the  due  perform- 
ance of  it  in  Scotland. 

The  debt  in  this  case  must  be  considered  as  a  Scotch  debt*  The 
defender  was  employed  by  Captain  Eraser  to  recover  the  sum  from 
Mr  Cnmming*  He  was  merely  the  agent  through  whom  the  money 
was  to  be  remitted  to  Captain  Fiaser.  The  defender  was  bound 
to  account  to  his  employer  for  the  sum  recovered ;  and  it  was  in 
Scotland,  the  domicil  of  Captain  Eraser,  that  he  was  bound  to  ren- 
der this  account*  Therefore,  as  the  contract  flowed  from  a  domiciled 
Scotchman,  and  as  the  obligation  could  only  be  completed  by  pay- 
ment in  Scotland,  the  debt  must  be  considered  as  a  Scotch  debt,  and 
regulated  by  the  laws  of  Scotland*  Whenever  it  is  a  condition  in 
the  contract,  either  implied  or  expressed,  that  payment  shall  be 
made  in  a  pordcuSir  country,  the  locus  contractus  is  fixed  by  that 
orcumstance* 

(  jRbuiai  for  the  defender-^ 

-  The  defisnder  has  been  domiciled  and  settled  in  England  for  Defender** 
more  than  forty  years,  and  it  was  in  his.  professional  capacity  as  an,  ^^"^ 
Eo^iah  solicitor  .that  he  received  the  employment  which  gave  rise 
to  the  present  actioh.  As  the.  defender,  therefore,  domiciled  in  Eng-» 
had,,  is  sued  on  a  contract  entiered  into  in  England,  regarding  a 
debt  due  to  a  Scotchman,  it  is  the  English  and  not  the  Scotch  laws 
of  pescription  that  must  regulate  the  decision.  However  fluctuar 
ting  the  dedsions  of  this  Court  may  have  been  in  former  times,  it 
is  now  fixed  by  a  series  rerum  judicatarum,  that  it  is  the  lex  d<v» 
midiii  debitoris  which  is  the  governing  rule.  This  principle  was 
sanctioned  in  the  recent  case  of  Rickman  v.  Parry,  24  May  1827 ; 
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nuec*  1830.  alflo'in  Gro^  v.  Gordon,  Not.  1740,  M.  4601 ;  and  Lord  Lm^ 

/      .      '   2  Dec.  1742»  M  4512. 

tMt  V.  Fnutr.  "^^  punueis  have  been  misled  by  cases  where»  in  r^^ard  to 
debts  contracted  in  En^and,  diey  have  been  sued  for  payment  m 
Scotland,  against  a  debtor  v^ho  had  taken  np  his  residence,  and  was 
domiciled  there.  In  such  cases  the  Scotdi  hiw  of  prescription  war 
Ibund  to  apply.  But  these  authorities,  referred  to  by  the  pursueiSy 
are  tnily  in  &your  of  the  plea  of  the  defender,  tliat  it  is  the  lex  do* 
midlii  debitoris  which  is  to  be  taken  as  the  rule.  In  all  the  eases 
quoted  by  the  pursuers,  if  the  debtor  had  been  resident  in  Engw 
land  during  the  entire  currency  of  the  prescription  by  the  statute 
of  limitations,  the  judgment  pronooneed  would  have  been  directly 
the  other  way.  This  doctrine  was  distinctly  laid  down  in  the  opi- 
nions of  the  Judges  in  the  case  of  Randal  v.  Innes,  18  July  1768^ 
Hailesj  225,  M.  5720. 

'  The  same  piinciple  is  recognised  in  those  cases  where  it  has  been 
decided,  that  debtors  domiciled  in  England  cannot  plead  the  Sootdi 
prescription.  This  was  decided  in  the  case  of  the  York  Buildii^ 
Company,  14  February  1792,  M.  4528)  where  it  was  laid  down 
that  the  lex  domicilii  debitoris  was  the  goreming  rule; 
'  It  is  the  lex  loci  which  must  regulate  both  the  constitution  and 
extinction  of  foreign  obligations*  This  was  decided  in  the  htte  case 
of  Sir  Richard  Glyn  and  others  v.  Johnston  and  Company,  8  June 
1830,  where  the  deposit  of  a  bill  of  exchange  with  an  English  bank 
was  found,  in  a  question  with  die  Scotch  acceptor,  to  create  an  Mi» 
gation  to  the  extent  recognised  by  the  law  of  England.  In  the 
same  way  it  has  been  decided  in  innumerable  cases,  that  extinction 
of  a  foreign  bond  by  payment  may  be  proved  by  witnesses,  when 
Such  is  the  law  of  the  foreign  country. 


•    The  Court  adhered  to  the  interiocfutor  of  the£ord  Ordinary. 

Lord  Balgray. — It  is  a  mere  adventitious  dbrcumstance  that  the 
defender  had  fimds  in  this  country,  by  attaching  which  the  pur- 
suers were  enabled  to  raise  their  action  i  but  after  the  action  is  raised, 
the  question  comes,  by  what  law  is  the  defender  to  be  caUed  to  ac- 
eonnt  ?  Hie  arrestment  jurisdictionis  fimdandss  causa  did  not  create 
a  domidl;  and  there  being  no  doubt  tiiat  the  defender  is  a  do- 
miciled Englishman,  he  is  only  accountable  by  tiie  law  of  Engiandy 
and  is  entided  to  plead  that  by  this  law  the  debt  is  dtschairged* 

The  alhier  Judfie$  concurred. 


A^cnt.        Alt.  Mwray,  hmry,      Tkot*  3£a€kmxk,  W,  S.  Agent. 


W.S. 
H.  Oak. 

T. 
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SECOND  DIVISION. 

No.  XXXIIL  14  December  1830. 

ADAM  STEWART 

JOHN  GOVAN  STEWART,  Mbs  SMITH  and  OxHERa. 

Succession. — Substitute  and  conditional  Institute. — In  a 
deed  ofsettUmerntj  certain  land^  and  generally  all  the  ffranter^s  rea 
^pud  personal  property^  being  disponed  <  to  my  second  eldest  nq}hewy 

*  WiUiamj  and  the  heirs  of  his  body  ;  whom/ailing  before  me^  then 

*  to  Adam,  his  immediate  younger  brother,  and  the  heirs  of  his  bo^ 
'*  dy  ;  whom  akofaiUng  before  me,  then  to  Andrew  his  youngest  brO" 
<  Aer,  and  the  heirs  of  his  body  ;  whom  aU  failing,  then  to  my  own 

*  nearest  heirs  and  assignees  whomsoever  /  and  this  destination  being 
vadforrnhf  referred  to  in  subsequent  clauses,  as  in  favour  of^  the  said 

*  William,  and  the  heirs  of  his  body,  whom  failing,  as  aforesaid, 
^  the  said  Adam  and  the  other  substitutes  b^bre  mentioned;*  and 
WSUam  having  survived  the  granJter,  and  died  unmarried,  without 
making  rep  titles  ;—fofund,  in  a  competition  of  brieves,  between  Adam, 
jmd  the  heirs  whomsoever  of  the  granter,  and  Hie  eldest  brother  of 
WilUam,  as  his  heir  of  conquest,  that  Adam  uhis  entitled  to  be  served 
heir  of  provision  to  WilKam*^ 

William  Govan  was  succeeded  by  four  sisters  and  the  sou  of  a 

deceased  sister,  as  heirs-portioners.     TLe  lands  of  Hawkshaw  fell 

to  Agnes,  tfie  eldest  sister,  as  Iier  share  of  the  succession.    She  was 

never  married;  and,  in  1820,  she  executed  a  disposition  and  deed 

of  settlement  of  the  lands  of  Hawkshaw,  and  all  her  other  heritable 

and  moveable  property,  *  in  fevour  of  William  Stewart,  my  nephew, 

*  second  son  procreate  of  the  marriage  betwixt  my  sister  Margaret 

<  Govan,  otherwise  Stewart,  and  the  deceased  William  Stewart, 

^  broshmaker  in  Edinburgh,  and  the  heirs  of  his  body;  whom  iiEdl- 

^ing  before  me,  then  to  Adam  Stewart,  his  immediate  younger 

< brother,   and  the  heirs  of  his  body;   whom  also  failing  before 

^me,  then  to  Andrew  Stewart,  his  youngest  brother,   and  the 

'  heirs  of  his  body ;   whom  all  fiiiling,  then  to  my  own  nearest 

'heirs  and  assignees  whomsoever:'  ^  But  declaring  always,  that 

*  the  said  William  Stewart,  and  the  heirs  of  his  body,  whom  fail- 

'  ing,  as  aforesaid,  the  said  Adam  Stewart,  and  the  other  substitutes 

^l)efore  mentioned,  shall  be  bound  and  obliged'  to  pay  the  debts 

?0L.  TJ.  H  * 


Stewsrt  v» 
Stewart,  Smith 
4nd  Others. 
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U^Dec.  1830.  of  the  testatrix,  and  legacies  specified  in  the  deed:  *  And  further, 

for  carrying  these  presents  more  effectually  &ito  execution,  I  here- 
by nominate  the  said  William  Stewart,  and  the  heirs  of  his  body, 
whom  failing,  as  aforesaid,  the  said  Adam  Stewart,  and  the  other 
substitutes  above  mentioned,  to  be  my  executors  and  intromitten 
with  my  moveable  estate,'  &c.  In  which  linds  ^  and  others  above 
described,  I  bind  and  oblige  myself,'  &c.  to  infeft  ^  the  said  Wil- 
liam Stewart,  and  the  heirs  of  his  body,  whom  £EiiIing,  as  aforesaid, 
the  sidd  Adam  Stewart,  and  the  other  substitutes  above  mention- 
ed,' &e.  The  destination  is  afterwards  referred  to  in  precisely 
;he  same  terms  in  the  obligation  to  infeft,  procamtory  of  resigna- 
tion, assignation  to  the  rents  and  title-nleeds,  and  the  precept  of  keisin. 
The  deed  reserved  the  liferent  of  the  testatrix,  a  power  to  revdke 
or  alter,  and  dispensed  with  delivery. 

The  testatrix  died  in  1824 ;  and  this  deed  was  found  in  her  re- 
positories unrevoked  and  unaltered.  She  was  survived  by  William' 
Stewart,  the  institute,  who,  in  virtue  of  the  setflement,  took  up  the 
succession,  but  never  made  up  titles  to  the  lands  of  Hawfohaw.  He 
died  unmarried  in  1829,  when  the  present  competition  of  brieves 
arose  between-:-two  surviving  risters  of  the  testatrix,  and  the  te- 
presentative  of  a  third,  as  her  heirs-portioners — ^John  Govan  Stew- 
art, William's  eldest  brother,  as  his  heir  of  conquest — and  Adam 
Stewart,  as  first  called  in  the  destination  after  William  aiid  th6  heirs 
of  hi»  body. 

The  brieves  were  advocated,  and  the  Lord  Ordiniary  haviifg  or- 
dered cases. 

The  h^irs-portioners  pleaded — 
Bcir»'Portion-  I.  The  Substitutions  in  &vour  of  Adam  and  Andrew  Stewart» 
*r»*  Pleas.  ^^^  ^he  hcirs  of  their  bodies  respectively,  are  plainly  oonditionalf 
while  that  in  favour  of  the  heirs  whomsoever  o{  the  testatrix  is  as 
clearly  unqualified  and  unconditional.  The  condition  with  regard 
to  Adam  is  the  failure  of  the  institutes,  William  Stewart  and  the 
heirs  of  his  body,  before  the  testatrix ;  and  with  regard  to  Andrew, 
the  failure  also  of  Adam  and  the  heirs  of  his  body  before  her.  Ns 
words  could  more  aptly  and  unequivocally  express  this  purposs 
than  those  employed  in  the  deed.    The  destination  is  *  in  fietvour  of 

<  William  Stewart  and  the  heirs  of  his  body ;  whom  fidling  before 
^  me,  then  to  Adam  Stewart  and  the  heirs  of  his  body ;  whom  al« 
^  so  foiling  before  me,  then  to  Andrew  Stewart  and  the  heirs  of  his 

<  body.'  The  expression  *  before  me,  then,'  does  not  admit  of  con^ 
struction.  It  has  but  one  meaning ;  and  to  entitle  Adam  Stewart 
■to  previul,  he  must  shew  that  no  effect  is  to  be  given  to  it  at  all; 
Hay  V.  Marquis  of  Tweeddale,  9  Feb.  1772,  (M.  15,425).   Grant 
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iog  dttl  the  intention  of  the  testatrix  is  here  the  proper  subject  ^^  ^^*  1^- 
of  inquiry,  still  that  intention  must  be  read  only  in  the  words 
lAich  she  has  actually  used ;  and,  although  it  inight  be  competent,  Stewart,  Smith 
if  the  words  in  question  were  of  doubtful  import,  to  refer  for  ex-  •»>^  Others, 
plana^n  to  other  parts  of  the  deed,  or  to  its  general  scope  and  Heir$-Por. 
pmpose,  yet  no  rule  is  more  certain,  than  that  a  destination,  clear-  tionen'  Pleas. 
}j  and  unequivocally  expressed,  cannot  be  controlled,  or  diverted 
from  its  legal  meaning,  by  mere  conjecture  as  to  intention  ari- 
su^  from  the  deed  itself,  and  still  less  from  extraneous  considera- 
tions.    But,  in  the  present  case,  there  is  not  the  smallest  proof 
that  the  testatrix's  real  intention  was  different  from  what  the  terms 
of  the  substitutions  in  fiivour  of  Adam  and  Andrew  Stewart  lite- 
nJIy  and  legally  import     In  all  the  subsequent  references  to  the 
fidlure  of  William  Stewart  and  the  heirs  of  his  body,  the  uniform 
expression  is,  <  whom  feiling,  as  qforemidj*  thus  shewing  plainly, 
that  the  failure  before  the  testatrix  was  a  condition  kept  throughout 
die  deed  distinctly  and  constantly  in  view.     The  use  of  the  term 
*  sab^tutes,'  in  reference  to  the  parties  called  after  William  Stew- 
art, does  not  indicate  any  intention  different  from  that  which  the 
dumants  maintain  is  expressed  in  the  clause  of  destination  itself. 
They  have  no  occasion  to  refuse  to  that  term  its  proper  significa- 
tion*   They  expressly  admit  that  Adam  and  Andrew  Stewart  are 
sabstitates,  and  only  maintain  diat,  as  such,  they  were  conditional* 
ly  called. 

As  it  is  thus  impossible  to  assume  that  the  words,  <  before  me,' 
are  not  to  be  read  at  all,  so  the  interpretation  is  equally  untenable 
whidi  restricts  their  application  to  the  heirs  of  the  body  of  William 
Stewart.  According  to  the  grammatical  connexion  of  the  substi- 
tuting words,  they  are  plainly  applicable  to  the  fidlure  either  of 
William  Stewart  or  the  heirs  of  his  body,  or  the  frdlure  of  both. 
On  the  supposition  of  the  terms  of  this  substitution  being  only  ap^  ^ 
plicable  to  the  heirs  of  William  Stewart,  and  not  also  to  William 
Stewart  himself,  there  would  be  a  necessity  for  creating  a  new  sub- 
fldtation,  by  inserting,  <  whom  £Euling,'  between  William  and  his 
bein,  otherwise  there  would  be  no  words  of  substitution  calling 
Adam  Stewart  on  the  fidlure  of  William. 

It  is  said  that  the  words,  ^  whom  all  fidling,'  ia  the  last  part  of 
the  destination,  can  only  mean  a  fidlure  by  death.  But,  in  the 
fint  place,  as  Adam  Stewart  is  only  called  conditionally,  and  as  the 
condition  was  not  purified,  this  plea  is  jus  tertii  to  him.  Secondly, 
the  failure  referred  to  is  a  failure,  in  the  sense  of  the  deed,  from 
any  cause.  The  deed  expresses  no  limitation,  and  it  would  be  a 
stcange  and  unwarranted  construction,  which  would  frustrate  the 
general  destination  in  fiivour  of  heirs  whatsoever,  and  leave  the 

h2 
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14  Dec.  1830.  deed)  except  in  the  flingle  case  of  fidliire  by  death,  without  any  ul* 
^"^y^/     timate  or  certain  disposition  of  the  property.     Similar  obseryations 
aew!^  ^Smith  ^PP^Y  ^  ^^  implication  of  the  words  '  before  me/  in  the  last  bnmck 
and  otfaere.      of  the  destination. 

Hon-Portioii.  ^^*  ^^  ^  competition  with  the  testatrix's  heirs  whatsoever,  die 
en'  Pleas.  claim  of  John  Govan  Stewart,  as  heir  of  conquest  to  his  brother 
William,  cannot  be  maintained.  Even  supposing  that  there  had 
been  no  special  destination  in  favour  of  the  former,  still  they  would 
have  taken  the  succession  in  preference  to  the  heir  of  conquest. 
The  disposition  in  favour  of  William  Stewart  and  die  heirs  oif  his 
body  is  a  tailzied  or  limited  right,  gratuitously  granted  to  parties 
who  were  not  alioqui  successuri,  and  therefore  the  succession  teN 
minates  with  the  particular  heirs  thus  expressly  called.  William 
Stewart's  heirs-general  having  in  them  no  right  of  succession  at  all 
independently  of  the  deed,  necessarily  required  to  be  called  in  or- 
der to  entitle  them  to  succeed ;  yet,  in  place  af  being  called,  they 
are  virtually  excluded  by  the  calling  of  another  class  of  heirs ;  lib.  L 
Feud.  tit.  20,  &  lib.  ii.  tit  11 ;  Craiff,  lib.  ii.  dieg.  17,  §  11; 
Er$k.  iL  3,  4 ;  Little  v.  Lintoun,  23  June  1579,  FoL  LHcL  M. 
10,319 ;  Spatt.  Prac.  voce  Feu;  Stair^  iii.  3, 47 ;  Thomson  v.  Wat- 
son, 28  Nov.  1750,  KUL  M.  10,337;  Dirleton^  voce  Limitation; 
Macken.  Inst.  iii.  10 ;  Tenant  v.  Tenant,  July  1688,  M.  14,897 ; 
see  Sir  O.  Mackenzie's  observations  on  tiiis  case ;  Magistrates  of 
Montrose  v.  Robertson,  21  Nov.  1738,  Elchies  ;  Neilson  t?.  Baillie, 
4  June  1822. 

But  all  difficulty  is  removed  by  the  express  destination  in  fitvour 
of  the  gpranter's  heirs  whatsoever.  The  heir  of  conquest  manifestly 
claims  out  of  or  beyond  the  deed,  or,  at  the  best,  he  founds  his  de- 
mand on  tike  presumed  will  of  the  grantor.  But  such  presumption 
of  will  never  can  compete  witii  an  express  and  imqualified  destimn 
tion  in  &vour  of  the  granter^s  own  heirs ;  Duke  of  Hamilton  r.  Dou- 
ghs, 9  Dec.  1762;  Leslie  and  Johnston  v.  Dick,  15  Dec  1710, 
Fount  M.  15,358;  Earl  of  March  v.  Kennedy,  27  Feb.  17(M, 
15,412. 

Adam  Stew.        Adam  Stewart /7Zea&<^**L  The  personal  right  of  fee  vested  in 

art's  Pleas.      William  Stewart  immediately  upon  the  execution  of  tiie  deed,  and 

the  first  substitutes  called  are  the  heirs  of  his  body.     Accordingly, 

the  destination  must  be  construed  as  if  it  had  been  <  to  Williun 

<  Stewart,  whom  fiuling,  to  the  heirs  of  his  body ;  whom  fidUng  be- 

<  fore  me,  to  Adam  Stewart;  whom  fiGdling,  to  the  heirs  of  his  body; 

<  whom  also  fiEdling  before  me,  to  Andrew  Stewart  and  the  heirs  of 
*  Ids  body ;  whom  all  fidling,  tiien  to  my  own  nearest  heirs  and 
^  assignees  whomsoever.'   According  to  this  construction,  it  is  only 
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IB  the  event  of  the  heirs  of  the  body  of  the  peraons  nominatini  ^^  i>ec.  iddo. 


called  to  her  saocession  fidling  before  the  testatrix,  that  the  suppo- 
aed  eonditional  sabstitutioii  can  be  held  to  apply ;  and  consequently,  stewart.  Smith 
in  the  event  which  has  occurred,  the  claimant  is  entitled  to  take,  ^^  Others. 
m  the  heir  immediately  substituted  to  William  Stewart,  the  insti-  Adun  stew- 
tnte.  That  the  words  <  whom  fidling  before  me'  must  exdusively  «^'»  Pi«M. 
lefer  to  the  heirs  of  William  Stewartfs  body,  and  notat  aU  to  Wil- 
liam himself,  is  plain,  not  only  from  the  very  posidon  of  the  words 
to  which  these  heirs  are  the  immediate  antecedent,  but  also  from 
thtf  consideration,  that  if  the  words  could  be  held  to  apply  to  Wil- 
liam Stewart  himself,  they  must  equally  have  excluded  the  heirs  of 
his  body,  as  they  can  any  of  the  other  substitutes ;  while  it  is  quite 
nanifeBt,  that  the  heiis  of  the  body  were  to  succeed  upon  William 
Stewart^s  frdlure,  without  any  condition.  The  maker  of  the  settle- 
ment may  have  intended  that,  if  William  Stewart  had  children, 
the  destination  should  stop  at  these  children,  unless  they  predecea- 
sed  herself;  but  whether  this  was  the  meaning  of  the  words,  ^  be- 
<  £nre  me,'  or  whether  they  were  introduced  by  mistake  or  inadver- 
tency, it  is  unnecessary  to  inquire ;  because,  according  to  the  fair 
and  legal  construction  of  the  deed,  as  well  as  the  obvious  meaning 
af  die  grranter,  the  supposed  condition  under  which  Adam  Stewart 
is  substituted  to  the  heirs  of  the  body  of  William  Stewart  has  no 
reference  to  his  daim  in  the  event  diat  has  oceurred. 

II.  If  the  construction  which  the  heirs  whomsoever  put  upon  the 
previous  parts  of  the  destination  were  admitted,  the  words,  ^  whom 
'  all  fiuling,'  in  the  last  substitution,  must  also,  in  order  to  pre- 
serve uiuformity  of  ccmstruction,  be  understood  to  mean,  *  whom 
^all fidling  before  me;'  and,  consequentiy,  as  all  the  parties  nomi- 
natim  called  survived  the  testatrix,  diere  is  no  room  for  her  near- 
est heirs  to  daim  the  succession.     On  the  other  hand,  the  excln- 
oon  of  these  heirs  must,  in  like  manner,  follow  of  course  from  the 
ordinary  and  legal  construction  of  the  words,  <  whom  all  fidling.' 
The  terms  are  simple  and  unqualified.     The  heirs  of  the  granter 
are  only  called  in  the  event  of  the  persons  previously  named  having 
biled.     But  neither  Adam  nor  Andrew  Stewart  have  fidled ;  and 
yet  it  is  inconsistendy  maintained,  that  postponed  substitutes,  who 
are  only  called  under  the  general  description  of  heirs  of  the  grant- 
er, are  to  be  preferred  to  those  who  are  thus  nominatim  called. 
It  is  impossible,  according  to  any  sound  construction,  to  maintain, 
that  all  the  substitutes  called  before  the  heirs  whomsoever  can  be 
hdd  to  have  &iled,  merely  because  William  Stewart  happened  to 
survive  die  testatrix.     ^  Whom  all  fiiiling,'  must  receive  the  same 
meaning  vrith  regard  to  each  of  the  several  persons  named  in  the 
previous  parts  of  the  deed.     Now,  in  regard  to  William  Stewart, 
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H  Dec.  1830.  the  ^  Vhom  fiiiling'  ccmfeBsedly  does  not  mean  a  fidlure  by  prede- 
^""^V^^  ceasing  the  maker  of  the  settlement;  on  the  contrary,  it  is  just  be- 
Stewu-t, 'smith  cause  he  survived  the  testatrix  that  her  heirs  whomsoever  argue 
and  oaten,  that  there  was  no  fedlure,  in  the  sense  of  the  deed,  entitling  the  prior 
Adam  Stew-  Substitutes  to  claim  the  succession ;  and  therefore  this  cannot  be  the 
art*a  Fieai.       meaning  of  the  term  as  to  either  Adam  or  Andrew  Stewart. 

HI.  If  the  daim  of  the  heirs  whomsoever  of  the  testatrix  cannot 
be  supported  upon  a  &ir  construction  of  the  deed,  still  less  room  is 
there  under  it  for  any  claim  on  the  part  of  the  heir  of  conquest  of 
William  Stewart  It  is  only  by  virtue  of  the  destination  in  this 
deed,  and,  as  an  heir  of  provision  called  by  it,  that  the  succes- 
sion could  be  taken  up  by  any  heir  of  William  Stewart.  But  nei- 
ther William  Stewart's  heir  of  conquest,  nor  any  of  his  other  heiis, 
except  the  heirs  of  his  body,  are  called  in  the  tailzied  succession 
>vhich  the  deed  creates. 

qi^'f  H^  The  heir  of  conquest  pleadedy—L  The  plain  meaning  of  the  tes- 
tatrix was,  that  the  right  to  her  property,  after  her  death,  should 
become  absolute  in  the  person  who  should  immediately  succeed  her- 
self. Thus,  William  Stewart,  having  survived  the  testatrix,  and 
taken  up  the  succession,  the  subsequent  members  of  the  destination 
have  become  inoperative,  and  consequently  his  own  heir  must  be 
entitled  to  succeed  to  his  right  The  destination  is  framed  in  per** 
feet  accordance  with  this  view  of  the  intention  of  the  testatrix. 

The  application  of  the  term  ^  substitutes'  to  Adam  Stewart  and 
the  otiier  persons  called  after  him,  affords  no  ground  for  maintain- 
ing that  they  were  to  take  the  lands,  in  the  event  of  William  Stew- 
art surviving  the  testatrix ;  for  these  persons  were  undoubtedly  call- 
ed as  substitutes,  whether  William  Stewart  predeceased  or  survived 
die  testatrix.  If  William  had  predeceased,  Adam  must  necessarily 
have  served  in  the  character  of  substitute  to  him,  in  order  to  carry 
the  personal  right  which  was  vested  in  William,  as  institute,  from 
the  very  date  of  the  deed;  Peacock  and  Others  v.  Glen,  22  June 
1826 ;  Colquhoun  t;.  Colquhouns,  16  Dec  1828. 

It  is  said,  tiiat  the  calling  of  the  heirs  of  William  Stewart's  body 
is  a  virtual  exclusion  of  all  his  other  heirs.  But  this  is  an  erroneous 
inference.  If  the  succession  vested  in  William,  and,  in  consequence, 
the  subsequent  members  of  the  destination  became  ineffectual,  his 
right  necessarily  falls  to  be  taken  up  by  his  own  heirs,  and  never 
could  return  to  those  of  the  granter,  even  supposing  the  testatrix 
had  not  expressed  her  intention,  that  it  was  only  as  substitutes  un* 
der  the  deed  that  these  heirs  were  called  to  the  succession. 

The  claimant's  construction  does  not  ascribe  an  intention  to  the 
testatrix  which  is  either  absurd  or  extraordinary.     The  deed  con* 
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tains  no  indiGatiaii  of  a  desire  to  create  an  entail  of  the  property,  14  Dec.  1830. 
end  it  must  be  admitted^  that  all  deeds  granted,  or  debts  contracted    ^^^v^*^ 
by  William  Stewart,  would  have  been  perfectly  effectual  against  it,  stewhn^Smith 
if  he  had 'survived  the  testatrix  for  a  single  hour.     And  if  all  hope  and  othetB. 
of  succession  might  thus,  in  any  view  of  the  destination,  have  been  Heir  of  Con- 
cnt  off  from  the  substitutes  by  the  act  and  deed  of  the  institute,  it  qfuest's  PieM. 
cannot  be  matter  of  surprise  that  the  testatrix  h^self  should  have 
intended  to  vest  in  him  the  same  absolute  right  which  he  himself 
could  have  created  in  his  own  person. 

IL  Adam  Stewart  being  excluded  by  the  express  terms  of  the 
deed,  is  under  the  necessity,  either  to  leave  out  altogether  the  words 
*  before  me,'  as  if  inserted  per  incuriam,  or  to  limit  their  applica^ 
ti<m  to  the  heirs  of  William's  body,  by  interpolating  <  whom  £eu1- 
<  mg,'  between  the  destination  to  William  and  these  heirs.  But  it 
is  obvious  that  this  never  can  be  sanctioned  as  a  mode  of  constructi<m 
tending  to  reconcile  apparent  inconsistencies,  or  to  explain  what  is 
ambiguous  in  the  language  cS  the  destination ;  for  it  is  in  reality 
Dodiing  less  than  an  unwarrantable  attempt  to  alter  a  destination 
conceived  in  terms  that  are  entirely  free  from  ambiguity,  and  this 
OD  no  better  ground  than  vague  conjecture,  tiiat  the  actual  inten-- 
tion  of  the  testatrix  is  not  expressed  by  the  plain  and  simple  words 
which  she  has  chosen  to  employ. 

III.  With  regard  to  the  chum  of  the  heiis  whomsoever,  it  is  ob- 
viously founded  on  a  oonstruction  of  the  words  ^  whom  all  fidling,' 
very  different  from  tiieir  ordinary  acceptation.  No  quality  or  con- 
tfitkm  is  adjected  to  these  words ;  and  if  the  construction  aJluded  to 
be  not  necessary  to  give  consistency  to  the  several  members  of  the 
destination,  or  to  prevent  the  real  intention  of  tiie  testatrix  being 
frustrate ;  and,  mudi  more,  if  the  effect  of  such  construction  be  to 
render  the  destination  inexplicable  and  absurd,  it  must  be  rejected 
»  utterly  untenable.  But  tiie  claimant  has  already  shewn  tiiat,  ac- 
cording to  his  interpretation  of  tiie  deed,  the  destination  is  consis- 
tent and  lationaL  On  the  otiier  hand,  the  plea  of  the  heirs  whom- 
soever involves  a  palpable  inconsistency ;  for  tiie  leading  members 
of  the  destination  shew,  that  tiie  testatrix  entertained  a  preference 
tar  her  nephews,  Adam  and  Andrew  Stewart,  by  placing  them  be- 
fore her  heirs  whomsoever  in  the  course  of  succession ;  whereas,  ac- 
eording  to  the  construction  of  the  latter,  they  would  take  the  suc- 
cession to  the  entire  exclusion  of  the  former  and  the  heirs  of  tiieir 
bodies,  though  now  in  existence.  There  is  no  contradiction  in  tiie 
dainuortfs  arguments,  as  directed  against  the  separate  claims  of  the 
odier  parties.  He  says,  witii  req>ect  to  Adam  Stewart,  that  his 
Aim  is  expressly  excluded  by  the  terms  of  the  deed.  And  he  says, 
with  req>ect  to  the  heirs  whomsoever,  tliat  tiiey  likewise  are  exclu«- 
ded,  though  not  per.  expressum,  yet  according  to  the  only  admia- 
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U  Dec«  1830.  ^^^  inteipretalion  of  the  dau«e  ^Akh  Aey  claim  imdeiv  witkoot 
^  y'*  rendariiig  the  deed  inconsisteiit  and abeord.  So  thad,  dthough  the 
Stewart,  Smith  gTOuiuk  of  exdosion  are  different  with  respect  to  theae  parties,  Ike 
and  Others,  reflfult  is  tmlj  the  same  as  if  the  words  ^  before  me'  had  qualified 
Heir  of  Con*  the  Substitution  of  the  heirs  whamsoever^  as  well  as  the  aubatitutioos 
quest's  Piew.   of  those  called  befofc  them. 

Assuming,  therefore,  the  claim  of  the  heir  of  conquest  to  be  weU 
founded  on  the  merits,  the  case  of  BeU  v.  Camithers,  21  June 
1749,  Kilk.f  Karnes^  M.  14,016,  shews  that  it  is  made  in  oompetent 
form,  and  diat  he  is  entitled  to  have  it  found  that  he  has  right  to 
serve  as  heir  of  provision,  as  well  as  heir  of  conquest,  to  his  Im^ 
ther  William. 


Opinion  of 
Lord  Ordi. 
nary. 


The  Lord  Ordinary  made  avisandum  with  the  cause  to  the  Court, 
and  added  the  following  note : — ^  Note.  This  is  a  very  stnguhr 
case,  Tlie  Lord  Ordinary,  notwithstanding  the  ability  of  the  arr 
gument  for  tiie  heir  of  conquest,  would  have  no  difieulty  in  coming 
to  an  opinion  that  his  claim  cannot  be  maintained.  In  point  of 
mere  form,  a  servioe  as  heir  of  provision  might  perhaps  be  con^ 
potent,  if  the  rig^t  were  made  out  But  he  thinks  it  dear,  dial 
unless  Adam  Stewart  is  entitled  to  succeed  as  a  prior  aubstitut^ 
the  express  destination  to  the  heirs  whomsoever  of  tiie  testatrix 
must  take  effect. 

^  The  question  betwemi  Adam  Stewart  and  tiie  granter's  heiis 

whomsoever  is  much  nicer*    The  Lord  Ordinary  is  not  id>le  to 

adopt  the  construetion  of  the  clause  maintained  for  Adam  Stew* 

art,  tiiat  the  words  *  whom  fEuling  bejkre  m^  e.pply  only  to  Ai 

heirs  of  the  bod^  of  William  Stewart ;  because,  in  this  view,  thers 

would  he  na  words  of  «i6j<iUitfjoii  oi  vutitutimn  to  connect  Adam 

with  tiie  failure  of  William ;  and  the  idea  is  too  whimrical  at  any 

mte«    But  still  he  has  the  greatest  possible  difficulty  b  thinkings 

that  it  was  the  meaning  of  the  testatrix,  in  thisdeed,  to  prdEer  her 

own  heirs  whomsoev^  to  Adam  and  Andrew  Stewart,  in  the  event 

of  WilUam  surviving  her,  when  she  distinctiy  gave  the  estate  ts 

them»  in  the  case  of  William  and  the  heirs  of  his  body  fidUng  be* 

fore  her  own  deatii.     The  idea  may  be  consistent  in  a  legal  argn^ 

mentf  but  it  is  in  the  highest  degree  improbable  in  regard  to  tiie 

actual  intentbn  of  the  party;  and. looking  to  the  whole  deed,  the 

Lord  Ordinary  cannot,  in  a  legal  view,  reconcile  the  constant  de* 

scription  of  Adam,  &c.  as  gubstitute  hiirSf  witii  the  plea  of  the  hem 

whomsoever.    For  he  holds  it  to  be  clear,  that,  im  ikeir  eongtmetiM 

of  the  clau9f9  Adam  is  not  in  any  sense  a  substthOef  but  pqrdy  a 

oomUtumal  tTistiiuitf  who,  if  William  had  predeceased  the  testatrix, 

would  have  taken  as  institute,  mAauii  any  sermm  to  WiUiam. 

The  cases  of  Peacock  and  Colquhoun  do  not  touch  this,  because 
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in  Iheoi  tbere  was  a  subedtatum  wkethet  tke  pertf  predeeeased  14  Dm.  isao. 
or  nimved.     Whether,  even  in  such  a  case,  the  service  to  a  first 


iBstitote  predeeeaaing  the  maker  is  necessary,  the  Lord  Ordinary  latowut^Smitii 
must  think  donbtfol,  when  he  reflects  on  the  discussions  in  the  and  Othen. 
esse  of  See^brtiu    Bat  the  clanse  in  the  present  case  cannot  be  opinion  of 
eoBStnied  in  the  way  maintained  by  the  heirs  whomsoever,  widi-  tord  CMi. 
oat  putting  it  out  of  all  doubt  that  Adam  is  called  pmrely  asacon-  °'^' 
iitumal  inaUMe^  and,  consequently,  that  the  description  of  him 
as  a  snbstitQte  is  incongmons  widi  this  construction  of  the  clause. 
<  On  the  whole,  notwithstanding  the  di£Sealty  in  the  words,  the 
Lord  Ordinary,  looking  to  the  whole  scope  of  the  deed,  and  no- 
thing else,  is  strongly  indined  to  think  diat  the  true  meaning  of 
it  is  in  Ayour  of  the  claim  of  Adam  Stewart     But  the  case  is  so 
doubtfiil  and  peculiar,  that  he  thinks  it  proper  to  report  it  without 
ajttdgment.^ 

Lard  Criti^etie  said — Afiter  having  studied  this  ease  with  aU  the  Oiiiaton  of 

atteadon  which  its  importance  and  novelty  require,  I  sm  sorry  te  ^'^^ 

ay  that  I  have  come  to  a  conclusion,  the  very  reverse  of  that  which 

the  note  of  the  Lord  Ordinary  indicates  as  his  opinion.     I  cannot 

hiii^  my  mind  to  detenniiie  as  to  what  were  the  true  intentions  of 

ike  testatrix.     But  whatever  her  real  intentions  might  be,  I  cannot 

give  effect  to  them,  unless  they  are  authorised  by  the  words  of  the 

deed  itsel£   I  thi^  the  words  *  whom  failing  before  me,  then,'  create 

a  conditional  institution  of  Adam  Stewart ;  and  that  they  are  clear* 

ly  applicable  to  WilUam  Stewart,  as  well  as  the  heirs  of  his  body. 

And  as  the  institution  in  favour  of  WiHiam  has  taken  effect  by  his 

hairing  survived  the  testatrix,  tiie  destination  is  at  an  end.     I  can- 

sot  find  room  to  let  in  an  interpretation  of  intention  of  die  testa^ 

tiiz,  diffsrent  from  the  plain  words  of  the  deed.     If  the  destination 

would  have  ended  with  William's  children,  sapposing  they  had 

existed  and  survived  the  testatrix,  it  aoust  be  held  to  have  ended 

wick  William  himself.     William  had  unlimited  power  to  put  an 

ead  to  thedestmation :  How  then  can  I  say,  that  it  could  not  be  the 

intention  of  the  testatrix  herself,  by  the  terms  «nployed,  to  end  it 

widi  WilUam's  smrvivanee.     It  is  tiierefive  impossible  that  Adam 

can  serve  under  a  destination  which,  it  oppeem  to  me,  does  not  now 

txist    It  follows  a  fortiori,  thattke  heirs  whomsoever  of  the  testa- 

triz'can  have  no  claim  under  a  postponed  member  of  the  destination. 

As  to  Ae  firequent  recurrence  of  the  word  <  substitutes,'  this  does 

■ot  appear  to  me  to  make  any  difference  on  the  question ;  for  the 

nqiposed  substitudon  of  Adam  Stewart,  and  those  postponed  to  him, 

would  still  be  equally  oonditianal  as  their  institution.     Upon  the 

iriude,  I  am  of  opinion,  that  William  having  died  in  the  full  right 

sf  die  subject,  and  the  destination  being  in  consequence  at  an  end. 


122  DECISIONS  OF  THE  No.  8d. 

li  Dec.  1880.  the  sucoesflion  goes  to  his  own  heir,  who,  I  take  for  granted,  is  Ub 

^•^  V*      heir  of  conquest. 
Stewart,  SmiOi  .    ^^^^  Glenke* — I  am  rather  inclined  to  concur  with  the  Lord  Or- 
aod  Otben.      dinary.     The  question  fisdls  to  be  decided  in  the  same  way  as  if  it 
Opinion  of       ^^  ^^'^  raised  in  mutual  declarators,  the  parties  having  f^eed  to 
Court.  try  the  question  of  right  in  the  present  form.    Now,  a  person  may, 

in  a  declarator,  be  entitled  to  have  it  found,  that  he  has  a  good 
right  to  be  served  heir  of  tailzie  or  provision  in  certain  subjects,  al- 
though there  might  be  a  difficulty,  ex  iigura  verborum,  to  his  direct- 
ly obtaining  a  service.  Of  this  the  case  of  Fleming  v.  Lord  £1- 
phinstone,  ( 19  Jan.  1804,  M.  15,559,)  affords  an  example.  So  here, 
if  we  are  satisfied  that  the  true  intention  of  the  testatrix  was  to  give 
the  estate  to  Adam  Stewart  or  any  of  the  other  claimants,  we 
might  find  accordingly  in  this  competition  of  brieves,  as  under  mu- 
tual declarators,  although  it  were  supposed  that  the  party  could  not 
otherwise  get  his  right  established  by  a  service. 

I  am  not  very  well  aware  of  the  difference  of  a  conditional  sub- 
stitution and  conditional  institution  in  their  ultimate  effect  But  I 
think,  if  any  matter  in  a  settlement  is  to  be  considered  a  qusestio 
voluntatis,  it  is,  whether  there  is  a  condition  in  a  substitution  under 
which  a  party  claims,  and  what  is  that  condition.  For  a  long  period 
all  substitutions  in  moveables  were  held  to  be  conditional  institutions. 
But  with  respect  to  tailzied  succession  in  lands,  the  natural  presump- 
tion has  always  been  the  other  way ;  the  only  condition  being,  tiuit 
all  the  parties  previously  called  have  fiedled,  and  no  other  is  pre- 
sumed. There  may,  no  doubt,  be  words  so  strong  as  necessarily 
to  import  a  conditional  institution,  as  if,  for  instance,  the  testator, 
shouM  say,  whom  failing,  in  such  an  event,  then  I  dispone  to  others ; 
but  you  are  never  to  infer  this  if  the  words  can  possibly  bear  any 
other  construction.  Nor  are  you  necessarily  to  infer  a  conditional 
institution  from  words  which  may  seem  to  have  that  import  Thii 
is  strongly  illustrated  in  the  case  of  Websters,  6  February  1623^ 
where,  I  think,  there  was  less  reason  for  holding  that  the  di^MMsition 
imported  a  substitution  than  occiu»  in  the  present  case.  I  can 
hardly  doubt  that  the  intention  of  the  testatrix  was,  that  WiUiam 
Stewart  and  the  heirs  of  his  body  should  take  in  the  first  place,  and 
that  after,  or  fidUng  them,  though  not  before  her,  Adam  Stewart 
should  next  succeed,  and  so  on  in  the  order  of  the  destination.  I 
cannot  go  into  Lord  Cringletie's  notion  in  &vour  of  the  heir  of 
conquest  Try  that  by  supposing  that  all  the  other  brothers  had 
died,  widiout  issue,  before  the  testatrix,  and  the  competition  had  been 
with  her  heirs  whomsoever.  How  could  the  heir  of  conquest  make 
out  that  William's  heir-at-law  was  substituted  preferably  to  the 
heirs  of  the  granter  ?  I  rather  think  the  words  of  the  deed,  as  well 
as  the  rule  of  law,  would  bring  in  the  granter^s  heirs ;  for  there  is 
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no  destination  in  £ftyour  of  any  but  heirs  of  William's  body,  and- 14  Dac»  1880. 
after  them,  in  the  case  supposed,  the  destination  is  to  the  granter's     ^*^V^^ 
own  heirs.     Therefore,  I  think  the  heir  of  conquest  can  be  no  com-  g|^^]!]^^itii 
pedtor  against  any  of  the  other  parties;  and,  upon  the  whole,  I  and  Otben. 
am  in  fitvour  of  Adam  Stewart  on  the  ground  of  intention*  Opinion  of 

hard  HeadawbanL — My  opinion  concurs  witii  that  now  deliver*  Court, 
ed.  This  is  purely  a  question  of  who  is  called  to  the  succession, 
not  whether  an  effectual  disposition  of  the  estate  has  been  made. 
Different  and  opposite  rules  of  construction,  I  understand)  apply  to 
those  different  questions.  In  the  one  case,  if  proper  technical  words 
are  not  employed,  the  supposed  intention  of  the  granter.must  be 
disregarded.  But,  in  the  question,  who  is  the  heir,  the  uniform 
practice  has  been  to  inquire  as  to  what  was  the  voluntas  testatoris, 
aod  doing  so,  to  gather  the  intention  from  the  whole  words  and 
dauses  of  the  settiement.  Another  rule  is  equally  clear,  that  you 
are  bound  to  ^ve  an  uniform  construction  to  tiie  terms  employed 
throughout  the  deed.  Therefore,  it  by  no  means  follows,  that  con- 
struction is  excluded,  because  one  clause  of  the  destination  appears 
dear.  We  must  look  to  tiie  whole  members  and  clauses  of  the  sub- 
atitotion,  in  order  to  discover  the  meaning  in  which  particular  ex- 
pressions are  used.  These  principles  guided  the  decision  in  the 
Raxbuxghe  question,  where  it  was  only  by  an  investigation  of  the 
whole  deed  of  entail  that  the  Court  here,  and  the  House  of  Lords 
cune  to  a  conclusion ;  and  some  of  the  Judges  even  took  assistance 
fimn  earlier  deeds  of  the  fiunily,  and  also  looked  into  others  of  the 
same  period,  in  order  to  understand  the  meaning  of  the  destination* 
Looking  to  the  whole  construction  of  the  present  deed  for  a  decla- 
tation  of  intention  merely,  it  would  require  very  express  words 
mdeed  to  convince  me,  that  it  was  the  purpose  of  the  testatrix  to 
call  in  the  heirs  of  conquest  of  William,  the  heirs  of  whose  body 
are  expressly  called.  This  is  a  question  of  intention ;  and  in  that 
view  I  must,  as  the  Lord  Ordinary  does,  put  the  dium  of  the  heir 
of  conquest  entirely  out  of  the  question.  With  regard  to  the  heirs 
whomsoever,  I  have  also  arrived  at  the  same  conclusion  as  his  Lord- 
ship has  done.  I  do  not  think  it  at  all  a  feasible  supposition,  that 
the  granter  could  have  enumerated  a  series  of  heirs,  her  own  ne- 
phews, who  were  only  to  take  on  condition  of  the  person  first  call- 
ed happening  to  survive  herself.  Still,  however  preposterous  this 
intention  may  appear,  if  expressed  in  proper  and  technical  words, 
elect  must  be  given  to  it  I  tiunk  it  clear  that  William  ^'as  alone 
the  institute,  and  all  the  others  subsequentiy  called,  including  even 
the  heirs  of  his  body,  were  substitutes,  and  must  have  served  to 
him;  and  I  must  differ  from  the  Lord  Ordinary  and  Lord  Glenlee 
in  this,  that  I  think  the  failure  before  the  testator  does  not  apply  to- 
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14  D«u  1880.  William,  but  to  the  heirs  of  his  body  only;  the  word  <  and,'  after 

^T^     Willifun,  importing  the  ordinary  subi^tution,  <  whom  feiling/  Frmn 

stewtrt,  Smitii  ^^  ^^  follows  neceasarily  that  the  word  *  then,'  refers  exclosively 

and  Others,      to  the  heirs  of  William's  body,  and  that  their  fidlore,  by  non-ezis- 

O  inioDof      ^'^^y  carries  the  estate  to  Adam  Stewart.    The  heirs  whomsoever 

Court.  are  obliged  not  only  to  deviate  from  the  ordinary  meaning  of  the 

words  of  substitution  by  which  they  are  called,  but  to  give  to  th^B 

a  double  and  inconsistent  construction.    ^  Whom  all  fidling,'  they 

say,  mean,  as  to  William,  a  fidlure  by  death  at  any  dme,  while,  as 

to  Adam  and  Andrew,  they  mean  a  fidlure  by  William  surviving 

the  testatrix.     Therefore,  upon  the  whole,  I  am  of  opinion,  that  the 

Court  is  called  on  to  prefer  the  daim  of  Adam  Stewart. 

The  Lord  Jiutice*Clerk. — I  agree  with  all  your  Lordsh^  diat 
this  is  a  question  of  considerable  nicety,  as  well  as  novelty,  and  am 
not  surprised  at  the  difference  of  opinion  which  has  been  ezpreased. 
But,  looking  to  the  deed  from  beginning  to  end,  to  discover  the  tme 
meaning  of  the  testatrix,  conceiving  this  to  be  certainly  a  quaestio 
voluntatis,  I  have  arrived  at  the  same  conclusion  as  that  of  the 
majority  of  your  Lordships.  In  the  case  of  Stewart  of  Urrard, 
wUch  has  not  been  referred  to  by  any  of  the  parties,  the  grouiid 
upon  which  I  proceeded,  along  with  the  majority  of  the  Judg^ea, 
was,  that  the  destination  contained  words  of  plain  technical  import, 
which  prevented  any  other  construction  being  put  upon  them.  But, 
on  the  other  hand,  where  technical  words  are  not  used,  the  whole 
deed  must  be  taken  into  view  in  order  to  ascertain  the  meaning  of 
the  testator.  This,  as  has  been  already  observed,  was  die  coarse 
followed  in  the  Roxburghe  case.  I  do  not  entertain  the  slightest 
doubt  that  the  chiim  of  the  heir  of  conquest  has  not  the  least  foun* 
dation.  The  terms  of  the  destination  do  not  include  the  heir  of  con- 
quest, and  therefore  I  am  precluded  fran  raising  the  qnestioii  of 
intention  to  call  such  heir.  I  am  clear  that  the  heirs  of  the  body  of 
William  Stewart  must  have  made  up  a  title  as  his  heirs,  and  sap- 
pose  they  had  succeeded  and  died  without  making  up  sodi  CKtle^ 
the  heir  of  conquest  never  could  have  claimed.  The  queadati  is 
therefore  as  between  Adam  Stewart  and  die  heirs  whomsoever* 
The  construction  which  applies  the  words  ^  before  me,  then,'  to  die 
heirs  of  William's  body  exclusively,  does  not  appear  to  me  in  the 
same  light  as  it  has  done  to  the  Lord  Ordinary.  On  the  contrary, 
I  think  that  the  testatrix  meant  so  to  apply  them;  and  if  this  con- 
struction reconciles  the  other  parts  of  the  destination,  we  are  boond 
to  adopt  it  The  words  of  ^^  last  substitution  are,  *  whom  all  foil- 
<  ing.'  Now,  how  can  we  say  that  Adam  has  fieuled,  when  he  comes 
forward  to  demand  the  succession  ?  This,  I  think,  would  be  a  great 
stretch  of  construction.     I  am  of  opinion,  therefore,  that  Adam  is 
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entided  to  be  preferred  in  this  competition  of  brieves,  tiie  parties  14  Dec.  1830. 
baring  chosen  to  try  the  question  in  this  form,  ratiier  tiian  in  mu- 


toal  declarators*  Siewart  v. 

Lord  CringUtie  afterwards  said, — I  have  been  misunderstood  by  and  others, 
your  Lordships.  I  had  not  the  most  distant  conception  tiiat  the 
heir  of  conquest  was  called  to  the  succession  bjr  the  deed  in  ques- 
tion. My  idea  is,  that  the  tailzie  or  destination  is  at  an  end  in  the 
penon  of  WiUiam  Stewart,  and  that  his  heir  of  conquest  therefore 
comes  in  by  the  disposition  of  the  law  itself. 

The  Court  preferred  the  claim  for  Adam  Stewart  Judgment. 

Imi  MMuwgfi  OMuarf.         For  Adam  fltowut,  M.  Gm.*  fCgMumJ,  Mort, 
Wm»  Ymmgt  W.  &  Agent.  For  the  b«in  wfaomMMTer,  Lord  AdvotatBy 

(JejBpnjfh  Graham  BtBL        WaHUr  Honhurgh^  W.  S.  AgenU        For  the  heir  of 
conquesty  Bmrdy  Kea^*        R»  Buthmford,  W.  St.  Agent.         R,  Clerk. 

s. 


SECOND  DIVISION. 

No.  XXXIV.  14  December  1830. 

HENDERSON 

against 

STEWART. 

Presciuftiom. — Bill  of  Exchange. — A  charge  on  a  registered 
protest  qf  a  bill  in  the  Sher^ff'Cotart  boohs,  interrupts  the  sexennial 
prtscriptuisu 

Tu£  debtor  in  a  bill,  who  had  received  a  regular  charge  in  virtue 
of  a  Sheriff's  preoept,  on  a  protest  registered  in  the  Sheriff-court 
bodu,  being  subsequently  charged  on  letters  of  homing  raised  on 
the  same  bill  upwards  of  six  years  after  the  date  of  payment^  sus-r 
pended  the  latter  charge  on  die  ground  that  the  bill  had  fidlen  un- 
der the  statutory  limitation  before  the  date  of  the  diligence. 

The  Lord  Ordinary  refused  the  bill  \  and  the  Covrt^  holding  it  a 
point  too  clear  for  aigumentf  that  the  charge  in  the  Sheriff's  pre- 
cept was  diligence  m-  the  sense  of  the  statute^  unanimously  adher- 
ed. 


Icfd  Mfmmff^  Ordinary.         For  suspender,  JamuoiL        John  Madawrin,  W.  S. 
Agent.         For  the  charger,  MarAcilL        John  CribsmjHn,  Agent. 

S. 
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FIRST  DIVISION. 

No.  XXXV.  16  December  1830. 

ELIZABETH  ALEXANDER 

against 
The  earl  and  COUNTESS  of  DUNMORE. 

Mutual  Contract. — A  party  ftavinff  written  to  ajriendj  with  wham 
there  had  been  eome  oofmmwfdngs  regarding  the  character  and  quali^ 
Jications  of  a  servantj  to  engage  that  servant,  and  tiaving  iifierwards 
written,  recalling  that  engagementj  and  both  of  these  letters  hamng 
been  sent  to  the  servant,  and  received  at  the  same  time,  found  that 
there  was  no  concluded  engagement,  and  that  the  servanthadtw  dahn 
for  wages  or  board  wages. 

> 
EuzABETH  Alexanbeb  fiuBed  this'  aedoa  befiire  the  Sheriff  of 

Stirlingshire  against  the  defenders,  concluding  for  wages  and  board 
wages,  from  Martinmas  1826  to  Whitsunday  1827,  under  the  fol- 
lowing circumstances : 

Some  time  previous  to  Martinmas  1826,  Lady  Agnew,  in  whose 
service  the  pursuer  then  was,  wrote  to  the.  Countess  of  Dunmore, 
recommending  the  pursuer  as  a  servant.  The  Countess,  in  answer, 
mentioned  that  her  wages  were  twelve  guineas,  and  that  if  the  pur- 
suer was  willing  to  accept  of  that,  she  might  send  her  character. 
In  reply.  Lady  Agnew  (2  Nov.)  wrote  the  Countess  with  the  pur- 
suer's character,  and  adding,  that  she  would  be  well  satisfied  widi 
the  wages  proposed.  On  5  November  the  Countess  wrote  to 
Lady  Agnew  as  follows :  *  Lady  Dunmore  presents  her  compliments 
^  to  Lady  Agnew,  and  begs  she  will  have  the  goodness  to  engage 
*  Betty  Alexander  for  her  at  twelve  guineas  a-year.     But  she  wishes 

<  to  have  her  at  the  new  term,  or  as  soon  after  as  possible,  because 

<  her  present  one  must  go  at  that  time.'  Lady  Agnew  being  from 
home,  did  not  receive  this  letter  till  the  10  November,  when  she 
gave  it  to  her  housekeeper  to  communicate  to  the  pursuer,  which 
was  done  through  the  post-office.  On  the  same  day.  Lady  A^ew 
received  another  letter  from  Lady  Dunmore,  stating  that  she  had 
procured  another  servant,  and  would  not  require  the  pursuer's  ser- 
vices. This  was  immediately  communicated  to  the  pursuer  by  a 
letter,  wbich  was  sent  by  express  to  the  post-office.  Both  of  these 
letters  were  received  at  the  same  time  by  the  pursuer.  Upon  the 
ground  that  the  letter  first  sent  by  Lady  Dunmore  was  an  engage- 
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mentfirom  which  she  could  not  resile,  the  pnxsaer  raised  the  pre-  j5  Dec.  1830. 

8611t  SCtlOII.  V^^y^fe^ 

.  The  following  interlocutor  rf  the  Sheriff,  pronounced  upon  a  ^^^^f  ^\ 
closed  record,  details  artieiilately  the  facts  of  the  ease :  <  Having  counteu  of 
considered  the  pro«6  of  parties,  and  whole  process,  finds  it  is  in-  Dunmore. 
structed  by  Lady  Agnew's  card,  No.  18.  of  process,  to  the  Coun- 
tess of  Dmunore,  defender,  that  said  defender  had  inquired  about 
the  dfaracter  of  the  pursuer,  and  proposed  giving  her  twelve  g^- 
neas  of  wages :  Finds,  from  the  same  card,  that  Lady  Agnew 
wrote  the  noble  defender,  recommending  the  pursuer  as  a  decid- 
edly good  servant,  stating,  at  the  same  time,  that  she  would  most 
gratefully  accept  the  wages  proposed ;  and  that,  in  reply,  the  no-* 
ble  defender  wrote  the  card  of  the  5th  November  1826,  libelled  on, 
requesting  Lady  Agnew  to  engage  the  pursuer  for  her  at  the 
twelve  g^uineas  aryear :  Finds,  That  at  the  time  this  card  reached 
Lochnaw  Castle,  to  which  place  it  was  addressed,  Lady  Agnew 
was  on  a  visit  aJbiGlasserton ;  that  it  was  forwarded  to  her  there, 
and  received  on  or  about  the  10th  of  said  month  of  November ;  that 
liftdy  Agnew  then  gave  it  to  Mrs  Moere,  her  housekeeper,  who 
was  also  at  Glasserton^  desiring  her  to  inform  the  pursuer  that  she 
was  engaged  as  servant  to  the  noble  defender;  that  Mrs  Moore, 
accordingly,  through  the  post-office,  transmitted  the  said  card  to 
the  pursuer,  with  a  letter  prefixed  thereto  firom  herself  which  she 
received,  as  appears  from  the  defender's  proof,  on  tfae  afitemoon  of 
Sunday  the  12th  of  the  foresaid  mcmth :  *  Finds  it  sufficiently  in- 
structed, that  soon  after  these  were  dispatched.  Lady  Agnew  re- 
ceived another  communicatiioii  from  the  noble  defender,  and  that, 
on  the  11th  of  the  same  month,  she  directed  Mrs  Moore  to  write 
to  the  pursuer,  and  inform  her,  that  the  noble  defender  did  not 
require  her;  that  Mrs  Moore,- of  that  date,  wrote  the  pursuer  a 
letter,  as  directed,  which  she  sent  by  an  express  to  the  post-office ; 
and  finds  it  satisfiictorily  proved,  that  both  the  letters  frt>m  Mrs 
Moore  were  delivered  to  die  pursuer  by  one  and  the  same  person, 
and  at  the  same  moment:  Finds,  That  Lady  Agnew's  card.  No.  18. 
of  process,  formerly  referred  to, '  cannot,  fipm  its  terms,  be  in-  r 
terpreted,  or  considered  otherwise  than  as  an  offer,  on  the  part  of 
the  pursuer,  to  engage  as  a  servant  with  the  noble  defender,  on 
the  terms  proposed  in  a  communication,  to  which  this  card  is  ob- 
vioiisly  an  answer :  Finds  it  doubtful  whether  the  noble  defend- 
er's reply  to  Lady  Agnew,  contained  in  the  card  libelled  on,  un- 
communicated  in  any  way  to  the  pursuer,  can  be  held  to  be  a  legal 
acceptance  of  the  offer :  But  finds  it  very  clear,  abstractedly  from 
the  specialties  of  the  present  case,  that  the  said  card,  communi- 
cated in  the  manner  it  has  been  done  to  the  pursuer  by  Lady 


188 


DECISIONS  OP  THE 


No.  85. 


15  Dec.  183a 


Alexander  9. 
the  £«rl  and 
Countess  of 
Dunmore. 


Agnew  through  Mrs  Moore,  nrast  be  held  to  be  a  legal  aeoepw 
ance  of  the  offer,  an  actual  engagement  of  the  pursuer,  and  a  com- 
pletion of  the  contract,  from  which  neither  party  was  entitled  to 
resile :  Therefore,  finds^  That  the  issue  of  this  case  depends  on  the 
solution  of  the  question,  whether  a  party  who  accepts  of  an  ofer, 
is  entitled,  at  the  same  moment,  unico  contextu,  or  with  the  same 
breath,  to  retract  his  acceptance  ?  And  the  SheriffHSubstitute  be- 
ing of  opinion,  that  the  instant  an  offer  is  acceptod  of  the  con- 
tract is  completed,  it  is  not  in  the  power  of  either  party  to  i«- 
tract  or  resile ;  that  from  the  moment  of  acceptance,  as  expressed 
by  Mr  Bell,  in  treating  of  the  contract  of  sale,  diere  is  between 
the  parties  in  idem  placitum  concursus  et  conventio,  which  con- 
stitutes the  contract :  Finds,  That,  as  in  the  present  instance,  the 
contract  was  completed  by  the  transmission  of  the  card  Hbelled  on 
to  the  pursuer,  the  engagement  between  the  parties  was  rendeN 
ed  indissoluble,  without  the  consent  of  both,  and  that  it  was  con- 
sequently beyond  the  power  of  the  noble  defeiider  at  any  time, 
however  short  the  interval,  to  retract  the  acceptance,  or  resSe 
from  the  engagement :  On  these  grounds,  repels  tiie  defences,  and 
decerns  against  the  noble  defenders,  in  terms  of  the  eondusions 
of  the  Hbel/ 
The  defenders  advocated,  and  the  Lord  Ordinary  ordered  cases. 


Punuer*9 
Pleas. 


Pleaded  for  the  pursuer — 

Lady  Agnew  acted  in  the  whole  matter  as  mandatary  few  ihe 
pursuer.  She  undertook  to  assist  in  procuring  her  a  rituation.  In 
fulfilment  of  this,  she  applied  to  Lady  Dunmore,  and  carried  on  the 
whole  correspondence  with  her  Ladyship.  Lady  Agnew  thus  oc- 
cupied the  place  of  her  mandant,  to  the  effect  of  acquiring  righl^ 
and  incurring  obligation  within  the  limits  of  the  mandate ;  <Statr, 
I,  12,  16.  Her  Ladyship's  letter  of  2d  November  can  be  viewed 
in  no  other  light,  than  an  explicit  offer  made  by  die  pursuer  liirough 
her  mandatary.  That  offer  was  received  by  the  Countess,  and  was 
accepted  of  by  the  letter  of  the  5th  of  November,  where  the  Countess 
not  only  agrees  as  to  (he  terms,  but  fixes  the  time  when  she  wishes 
die  pursuer  to  come  home  to  her  place.  The  contract  was  thus 
completed,  the  offer  being  made  by  the  one  party  and  accepted  by 
die  other.  In  this  view  the  ordinary  rule  concerning  an  intimated 
acceptance  will  decide  this  case. 

It  can  make  no  difference  that  Lady  Agnew  acted  as  mandatary 
for  both  parties.  It  is  by  no  means  uncommon  for  one  individual 
to  act  as  mandatary  for  two  contracdng  parties.  Had  the  parties 
employed  different  mandataries,  then  the  consensus  in  idem  placi- 
tum between  them  would  have  effectually  bound  the  mandants. 
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^Uere  one  party  acts  as  mandatary  for  both  parties,  the  cbnaensuft  i^  jyec  1830. 
oeem  in  die  mandatary  alone.     The  consent  of  the  pursuer  stood    V^pyt^ 
in  the  person  of  Lady  Agnew,  from  the  time  she  was  instructed  to  Aleiander  v. 
oiier;  the  consent  of  the  defender  stood  also  in  her  Ladyship,  Countessof 
from  die  time  when  she  waa  instructed  to  hire.     And  the  moment  i>uiunore. 
tbese  twa  amaents  met  in  the  person  of  Lady  Agnew  the  contract  pu„uer*8 
was  completed,  by  ofkr  and  acceptance,  before  any  change  of  pur-  P^«*^ 
pose  had  been  signified  by  the  defender. 

I^  again,  it  were  to  be  held  that  the  parties  transacted  directly, 
and  widi  only  a  nominal  intervention,  then  it  is  to  be  kept  in  mind, 
diat  although  the  two  letters  were  received  by  the  pursuer  at  the 
flaae  moment,  yet  they  were  written  and  put  into  the  post-office  at 
difierent  times)  and  did  not  constitute  an  undivided  expression  of 
dbe  defeader^s  mind  and  resolution.     The  question  then  is,  when  did 
die  acceptance  meet  the  offer  ?  for  then  thie  contract  was  perfecfr* 
cd,  without  waiting  for  diat  acceptance  being  intimated  to  the  party 
offering.     The  expressed  will  de  prsesenti  is  all  that  is  necessary  to 
eomtitate  consent;  the  intimatian  of  that  expression  to  the  offered 
is  not  in&penaable  to  the  completion  of  the  contract ;  SeU^  i,  326, 
6di  edit.    And  it  is  not  said  by  any  author  that  the  contract  is  not 
oonefaided  till  the  acceptance  is  intimated ;  Stair,  i,  3,  9 ;  10,  3 ; 
ErJL  ill,  8,  88 ;  Bank,  i,  4,  25.     Lady  Dunmore,  on  the  5th  of 
November,  not  only  resolved  to  accept  the  offer  that  had  been  made, 
but  did  actually  accept  it,  and  sent  off  a  letter  of  acceptance ;  and 
aidiOBgli  it  had  never  reached  its  destination,  the  contract  was  oom- 
jdeted,  and  that  contract  cannot  be  destroyed  by  an  expression  of 
tfaboeqoent  resolution. 

But  even  if  intimatien  was  necessary  to  complete  the  acceptance^ 
tibt  vasdone  in  the  pres^it  case ;  because  it  must  be  held  that  the 
aooeptance  was  intimated  the  moment  the  letter  was  put  into  the 
post-ofliee,  and  this  was  done  before  the  second  letter  was  written. 
The  moment  a  letter  is  put  into  the  post-office  it  becomes  the  pro« 
pcffty  of  the  person  whose  address  it  bears.  The  post-office  holds 
it  £[^  his  bdioe^  and  can  deliver  it  to  no  other  person.  The  wri« 
ler  cannot  recover  it  fr<Hn  the  post-office.  It  is  held  that  inti<* 
nation  has  been  made  by  delivery  of  a  letter  properly  addressed 
ims  the  post-office, '  because  then  the  party  has  done  all  that  was 
required  of  him,  by  putting  tiie  letter  into  hands  authorised  to 
hold  it  for  behoof  of  the  party  to  whom  intimation  is  made.  This 
bss  been  decided  in  England;  Adam  v.  Lindsell,  5  June  1818, 
1.  BarmotU  and  Andenon^  681.     Therefore,  whenever  the  letter  of  * 

the  5lh  November  was  put  into  the  post^ffice,  it  became  the  pro- 
perty of  the  pursuer,  and  came  into  her  constructive  possession^ 
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15  Dec.  ^830.  y^j  oomuig  into  the  possession  of  persons  legally  entaded  to  ksid  it 
for  her. 


Alexander  v. 
The  Ear]  and 

Countess  of         pleaded  for  the  defenders,— 

Dun^  The  whole  of  the  pursuer's  in^piment  prooeeds  on  the  assompliam 

Defenden*  ^^  j^y  Agnow's  letter  of  the  2d  November  was  an  ofiei^  and  thst 
the  defender's  letter  of  the  5  th  was  an  acceptance.  This  is^  hoir- 
ever,  quite  fellacious.  Lady  Agnew's  letter  was  inerely  an  answer 
to  the  pursuer^s  letter  from  Lady  Dunmore,  inquiring  the  cfaacao- 
ter  and  qualifications  of  the  pursuer,  and  stating  the  wages  she  vy 
accustomed  to  give*  Both  of  these  letters  were  preliminary  to  mxf 
contract  or  agreement  between  the  parties.  The  letter  of  the  Mi, 
so  &r  from  being  an  acceptance  of  an  offer,  is  the  oommeneement 
of  an  agreement  It  authorised  Lady  Agnew  to  enter  into  «n  agrees 
ment  by  engaging  the  puisuer.  If  the  offer  had  been,  made  befon^ 
there  was  no  necessity  for  any  fisurtber  engagement;  but  the  letter 
being  an  authority  <  to  engage,'  plainly  refers  to  an  agreeBieat  t» 
be  entered  into,  not  to  an  agreement  that  was  already  completed. 
Even  after  the  letter  was  received  by  Lady  Agnew,  the  agne- 
ment  was  not  completed  imtii  her  Ladyship,  in  consequence  sf  Ae 
authority  given  her,  had  actually  engird  the  puisuer^  Befiue  Ae 
actual  engagement  took  place,  the  pursuer  was  at  liberty  to.  bare 
.accepted  of  another  offer ;  the  receipt  of  the  defender's  letter  cosU 
not  have  prevented  her  doing  so :  this  could  not  have  been  die  esse 
if  the  pursuer  were  to  be  held  in  laW  previously  to  have  made  as 
offer,  whidi  was  accepted  of  by  the  letter  of  5th  November. 

If  the  defender's  letter  of  5th  November  was  not  an  acoepteDci 
^  an  offer  already  niade  which  completed  die  bai^fain,  noAing  that 
afterwards  took  place  can  be  held  as  doing  so.  It  is  admitteJitat 
the  two  letters  were  received  by  the  pnrsoer  at  one  and  the  snoe 
instant,  and  therefore  they  must  be  conudered  as  forming  one  com* 
mnnication,  the  import  of  which  was,  that  aldioiigh  Lady  Duamore 
had  at  one  time  intended  to  take  the  pursuer  9a  a  servant,  she  iras 
now  otherwise  provided  for,  and  did  not  require  her  servioea.  It 
cannot  be  pretended  that  this  communication  could  produee  aay  ua* 
derstanding  between  the  parties  that  the  contract,  about  which  they 
had  had  a  previous  communing,  was  cenaphsU^  and  4liat  an  aotaal 
engagement  had  thereby  taken  place. 

But,  even  if  Lady  Agnew's  card  was  considei^ed  as  an  oier  by 
the  pursuer  to  engage  in  the  defender's  service,  the  bargaiD  upon 
an  offer  is  not  concluded,  so  as  to  prevent  the  resiling  of  the  party 
to  whom  the  offer  was  made,  until  the  acceptance  readier  or  is 
communicated  to  the  party  offering,  provided  the  intimation  of  re* 
siling  reaches  the  offerer  as  soon  as  the  acceptance.   It  is  of  no  oon- 
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sequence  wliether,  in  tlie  original  oomniiinings,  Ladjr  Agiiew  may  j5  Dec.  1830. 
bore  acted  at  mandatary  for  the  pursuer.    It  is  clear  that,  in  regard    \tmy^^ 
to  the  letter  of  the  5th  November,  she  acted  as  the  mandatary  of  Alexander  v. 
the  defender,  and  required  to  do  something  for  her,  viz.  to  engage  cenntess  of 
the  pursuer ;  and  therefore  die  defender  had  power  to  resile,  until,  i^umnore. 
in  oonsequenoe  <rf  the  mandate,  Lady  Agnew  had  actually  com-  jDefendcn' 
ttnmicated  with  and  engaged  the  pursuer.  Pi«». 

It  is  the  communicati<m  of  the  acceptance  that  enables  the  offerer 
to  found  upon  it,  as  completing  the  bargain.  If,  before  that  accept- 
Unee  is  ccmmiunicaled,  it  is  retracted,  and  the  retraction  communi- 
eated  to  the  offerer,  the  offerer  cannot  found  upon  the  acceptance  as 
completing  the  bargain.  If  a  party,  after  writing  a  letter  of  aocept- 
imce)  had  chained  his  mind  and  not  sent  it,  or,  after  dispatching  it, 
should  follow  the  messenger  and  get  it  back  from  him,  he  would 
tiot  be  bound  by  die  mere  drcumstance  of  having  written  an  ac* 
eeptance  which  never  reached  the  offerer.  The  same  would  be  the 
case  if  the  recall  of  die  acceptance  reached  the  offerer  before  the 
acceptance  itself;  the  person  to  whom  the  offer  was  made  could  not 
be  bound. 

In  this  case  both  letters  were  delivered  to  the  pursuer  by  the 
same  person, — ^they  were  received  by  her  at  the  same  moment. 
They  formed  one  communication ;  the  import  of  which  being,  that 
Lady  Dunmore,  being  otherwise  provided  for,  did  not  require  the 
pnrsnePs  services,  sufficiently  indicated  that  no  a^ement  had  been 
concluded,  and  that,  even  if  an  offer  was  held  to  have  been  made, 
that  that  offer  wad  not  accepted. 

The  Lord  Ordinary,  on  advising  these  cases,  pronounced  the  fol- 
lowing interioctitor  and  note:  ^  The  Lord  Ordinary  having  con-r 

*  sidered  the  revised  cases  and  whole  process,  advocates  the  cause, 

*  approves  of  the  findings  in  point  of  fact  in  the  Sheriff^s  interlocu- 

<  tor  of  15th  February  1828;  but  alters  the  judgment  of  the  Sheriff, 

<  sustains  the  defences,  assoilzies  the  advocators,  and  decerns ;  but 

*  finds  no  expenses  due.' 

*  Kate.-^T\ke  Sheriff,  in  his  interlocutor  of  16  February  1828, 
^  has  stated  th^  facts  correctly,  but  his  judgment  seems  inconsistent 

*  wiA  the  facts  he  has  found.     He  puts  his  opinion  on  the  ground, 

*  that  the  contract  was  only  completed  by  the  communication  to  the 

*  pursuer  cf  Mrs  Moore's  letters ;  yet  he  conceives  there  was  some 

*  interval  betwixt  her  knowledge  of  the  consent  and  of  the  recall, 
^  which  rendered  the  latter  ineffectual.    But  as  the  letters  were  de- 

<  fivered  to  the  pursuer  by  the  same  person,  at  the  same  moment, 

*  while  it  is  impossible  to  know  which  was  first  read,  they  must  be 
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Alexander  v« 
l^he  Earl  and 
Countess  of 
Duiunore, 


h^ld  as  one  communication,  and  the  nodfioition  of  recall  being 
simultaneous  with  that  of  the  consent,  must  do  it  away  altogether* 

<  The  pursuer  in  this  Conrt  has  not  attempted  to  tfujpport  the 
Sheriff's  view.  But  assuming  that  Lady  Agnew's  letter,  of  the 
2d  of  November,  contained  an  offer,  on  the  part  of  the  pursuer^ 
and  that  Lady  Dimmore's  letter  of  the  5th  was  an  acceptance  of 
that  offer,  she  contends  that  the  contract  was  completed^  so  as  to 
bar  resiling,  either  by  the  writing  or  putting  that  letter  into  the 
post^fEce,  or  at  least  by  its  being  received  by  Lady  Agnew. 

^  The  Lord  Ordinary  thinks  it  doubtful  if  the  letter  of  the  2d  can 
be  held  as  an  offer  made  on  the  pursuer's  part,  or  any  thing  but 
an  answer  to  Lady  Dunmore's  inquiries*  But  at  any  rate  it  seems 
clear,  from  the  terms  of  her  letter  of  the  5th,  that  Lady  Dttnmore 
did  not  understand  it  as  such,  and  that  she  did  not  mean  her  letter 
as  an  acceptance  communicated  to  Lady  Agnew,  as  acting  foi  the 
pursuer.  The  letter  plainly  gives  a  commission  to  Lady  Agnew 
to  act  as  the  writer's  inandatary  m  engagbg  the  p«nn«»r,  conceiving 
that  the  contract  was  still  to  be  made.  Now,  having  given  sudi 
a  commission,  it  was  in  the  power  of  Lady  Dunmore  to  give  con* 
trary  instructions  to  her  mandatary ;  and  if  these  were  received  in 
such  time  that  the  mandatary  was  able  to  recall  any  step  ahe  had 
taken  before  the  contract  was  completed,  no  obligation  could  be 
incurred. 

<  Even  if  the  letter  of  the  5th  could  be  viewed  as  an  acceptance, 
it  seems  impossible  to  hold  that  it  was  sent  to  Lady  Agnew  as 
mandatary  of  the  pursuer,  so  that  the  receipt  of  it  by  her  com- 
pleted the  bargain.  The  writer  plainly  constitutes  Lady  Agnew 
as  her  mandatary  in  what  was  to  be  done,  although  it  may  be  pos- 
sible to  hold  that,  by  *  engaging  the  pursuer,'  she  meant  that  she 
should  communicate  to  her  the  acceptance  contained  in  her  letter^ 
and  this  conununication  was  therefore  necessary  to  perfect  the  lo» 
cation.' 


Judgment. 

Opinion  of 
Couru 


To  this  interlocutor  the  Court  adhered. 

Lard  Balgray, — I  concur  in  the  opinion  expressed  by  the  Lord 
Ordinary.  I  think  the  admission  that  the  letters  were  received  at 
the  same  time  is  decisive  of  this  case.  It  often  happens  that  a  let- 
ter may  be  put  into  the  office  to  enter  into  a  transaction, — to  buy 
stock  for  instance.  The  party  may  change  his  mind, — ^he  cannot  get 
the  letter  out  of  the  post-office,  but  he  sends  another  letter  by  the 
same  post,  countermanding  the  order.  Both  letters  i\re  received  at 
the  same  time,  and  the  party  receiving  them  would  not  certainly  be 
warranted  in  executing  the  order* 
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'   Jjord  Cfraigie. — It  appears  to  me,  in  this  case,  that  Lady  Agnew  15  Dec.  18^ 
"was  the  mandatary  of  both  parties*     She  did  that  which  a  commis-     ^^^^v^^ 
skin  broker  does  every  day,  acting  both  for  buyer  and  seller.     It  ijiig*£,*j|'and 
Was  just  the  same  as  if  the  correspondence  had  passed  with  the  par-  Countess  of 
ties  themselves.    Now,  after  the  letter  of  the  5th  of  November  was  Dunmo«r^ 
dispatched,  and  still  after  it  had  reached  its  destination,  whether  Opinioo  of 
lead  by  the  mandatary  or  not,  neither  party  was  entitled  to  resile«.  ^"'^- 
Farther,  I  do  not  think  Lady  Dunmore  was  entitled, to  engage 
with  another  servant,  without  first  communicating  with  the  pursuer. 

Ijord  Gillies. — I  agree  entirely  with  the  Lord  Ordinary.  In  or-^ 
4er  to  conclude  a  bargain  you  must  have  the  consent  of  parties.. 
Lady  Dunmore  consented  to  conclude  a  bargain ;  but  she  inunc'^ 
diately  wishes  to  retract  it,  and  she  writes  to  Lady  Agnew,  if  yoii 
have  not  engaged  this  servant,  don't  do  it.  She  had  time  to  trans- 
mit both  before  the  first  was  received  by  the  pursuer.  Now,  where 
is  the  consent  on  the  part  of  the  pursuer  ?  It  just  depends  on  the 
accident  which  letter  was  opened  first;  but  the  moment  the  second 
letter  was  <^ned,  she  found  she  was  not  engaged.  Both  letters  are 
admitted  to  have  been  received  at  the  same  moment  It  is  just  like 
an  order  to  buy  stock,  and  a  letter  written  by  the  same  post  recall- 
ing that  order.  Lady  Agnew  was  equally  acting  for  both  parties ; 
bat  could  she  conclude  without  consulting  both  parties  ?  Before  the 
bargain  is  communicated  to  the  pursuer,  it  is  retracted. 

Lord  President. — I  am  entirely  of  the  same  opinion.  Lady  Dun ^ 
more  may  have  changed  her  mind ;  and  if  she  was  entitied  to  re- 
tract, it  is  of  no  consequence  what  her  motive  for  doing  so  was. 
Beth  letters  being  received  by  the  pursuer  at  the  same  time,  she 
never  could  consider  herself  engaged. 

X«rfAMb9i»  Ordmarf.       AcL  Hbpey  Car^*      A,  ff  J,.  PaUnon,  Af^enU,       Alt. 
LariAde^ctOe  (Jfffn$^)  TmL         TaU  ^  Yontg^  W.  S.  Agents.        H.  Clerk. 

T. 
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55  Geo.  IIL  c  184. — Pirocess. — An  unstamped  check  upon  a 
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15  Dec  1830. 


Dovgall  and 
Others  V. 
Renfrewshire 


hoMikerbeingdajtedaiapUieevn^ethani^ 
ofbu9ine$8,  ike  drawerj  vsko  objecU  to  Ubeingttged agdnrihim  tom- 
stnui  pagmmt  of  the  canieiUs^  mAst  prove  that  the  banker  did  nei 
act  in  ignoranee,  but  woe  in  the  knawUige  that  Ae  plaee  where  it 
bears  to  be  dated  and  eigned  was  not  wUkin  ten  miles  of  the  office  rf 
&e  bank 
IL  A  party  cannot  raise  a  new  plea  vpon  a  bill  ffexceptionSf  tohidk 
he  has  neglected  to  raise  before  the  Jarg. 

In  this  case  an  unstamped  check  was  diawn  by  CSaptaia  James 
Dongall,  upon  the  Renfrewshire  Bank,  in  the  following  terms: 
«  Sunngsidey  28  Jufy  1827. — Pay  to  Miss  Margaret  Dongall  the 
*  sum  of  nine  hundred  pounds,  for  which  debit  my  account.  (  Signed) 
'  James  Dougaix.'  The  executors  of  Captain  Dougall^  after  his 
death,  raised  an  action  against  the  Bank,  in  which  they  refused  to 
allow  them  credit  for  this  sum.  The  cause  was  remitted  to  the 
Jury  Court,  to  be  tried  on  the  general  issue. 

At  the  trial,  the  defenders  (the  banking  company)  tendered  the 
above  draft  for  L.900,  as  instructing  a  payment  by  them  on  Cap- 
tain Dougall's  account  to  that  amount.  The  pursuers  objected  to 
it  being  received  in  evidence,  upon  the  ground  that  Sunnyside,  the 
place  where  it  bears  to  be  dated  and  signed,  is  greatly  more  than 
ten  miles  from  the  office  of  the  Bank,  and  that  by  the  statute  65 
Creo,  III.  c.  184,  it  could  not,  in  such  circumstances,  be  received  as 
evidence  of  a  payment  by  the  Bank.  The  Lords  Commissioners 
allowed  the  check  to  be  received,  and  directed  the  jury  that  the 
evidence  led  by  the  pursuers,  of  the  distance  of  Sunnyside  from  the 
banking-office  at  Greenock,  was  not  sufficient  to  bar  the  defenders 
of  their  defence,  founded  on  the  draft ;  but  that  it  would  have  re- 
quired to  have  been  further  ins'thicted,  on  the  part  of  the  pursuer, 
tiiat  the  defenders  did  not  act  in  ignorance,  but  were  in  the  know- 
ledge that  the  said  place,  at  which  it  bears  to  be. dated,  and  was 
issued,  was  not  within  ten  miles  of  the  office  of  the  Bank  at  Green- 
ock. 


Pursuers* 
Plea. 


Judgment. 

Opinion  of 
Court. 


The  pursuers  took  a  bill  of  exceptions  against  the  direction,  and 
pleaded^  that  the  statute  raised  a  presumption  in  their  favour,  and 
that  it  lay  on  tiie  defenders  to  show  that  tiiey  had  acted  ignorantly, 
and  did  not  know  that  the  place  where  the  check  was  dated  and 
issued  was  more  than  ten  miles  from  their  place  of  business. 

•  •  •  ^ 

The  Court  unanimously  disallowed  the  exception. 
.  The  Ijord  Chief-Commissioner  J  who  assisted  at  the  detil^eration  of 
the  Court)  said,  that  he  thought  the  general  law  was  dear,  that  the 
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aBin  inohttudi  in  sueh  ctmes  lay  upon  the  pursuer ;  but  that»  if  the  ^f  Dg<^'J8ap, 
cheek  had  been  dated  at  some  well-known  place,  such  as  Edinburgh,  -^^^^^^j^^^ 
or  any  other  large  town  more  than  ten  miles  distant  firom  Green-  others  v. 
otk,  he  ahottU  have  left  it  with  the  Jury,  with  a  direction  to  con-  3^°^^'''**''* 
ttder,  whetlier  the  notoriety  of  the  fact  did  not  raise  such  a  priipa 
bae  evidence  as  to  remove  the  onus  probandi  from  the  pursuers  to 
the  defenders. 

An  objection  was  also  stated  in  the  bill  of  exceptions,  that  a  drafit 
or  order  of  the  foresaid  description,  that  is,  an  unstamped  draft  or 
tider,  bearing  to  be  payable  only  to  a  particular  individual  therein 
nmnoii,  and  not  simply  to  the  bearer  on  demand^  did  not  fall  with- 
la  the  eaieeptions  contained  in  .the  above«^entioned  statute,  in  fa^ 
xwx  of  checks  upon  bankers*  But  as  it  appeared  that  no  direction 
liad  b^^  given  upoi\  thb  point,  ^nd  the  Lord  Chief-Commissioner 
^te^  that  it  had  not  been  pleaded  at  all  at  the  trial,  the  Court  re^* 
fitted  to  entertain  it  in  the  present  form. 

Act.  Jamaon  and  A.  Wood,         Alt.  Lord  Advocate  fJ^jffreyfJ  H,  JRobertton  and  A* 
Dwfdop.         R.  We!8h,  and  Pearmn,  WWde  Sf  Robertson,  Agents.  T.  Cleric; 

u. 


11    JJl 


FIRST  DIVISION. 

No.  XXXVII.  17  Decmbtr  1830. 

Miss  ELIZABETH  OAVIN 

affoin^ 

JOHN  LINDSAY  CRAWFORD  and  Othebs, 

'fBOCEsa. — Proof* — (Jury  Trial.) — I.  /»  a  reduction  ofoM  aecq>U 
anee  of  a  biU  onihe  head  o/Jbryery  and  frauds  it  iscompeient,  under 
a  general  issue  of  foheOier  the  accq^tance  toas  not  the  acceptance  of  the 
jnmeri  to  iry  beik  iksfirgery  and  Aejfraud. 

11.  Tie  mjt  of  a  party  cdUed  as  a  defmderj  and  who  gave  in  defen^ 
eei,  hit  did  not  appear  at  Ae  trialj  is  a  competent  mtness  attheim^ 
donee  ofAepunueTj  Ao  interest  of  the  husband  not  beiny  adverse 
tsike party  againsi  whom  the  wifb  was  adduced. 

HI.  Letters  wrOkn  by  a  party  in  reference  to  his  defence  in  a  criminal 
diarye  against  him  fir  Jbryinff  a  biR^  held  U>  be  con/identicd^  and 
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17  .Dec.  I8da  not  c&mpetenU  to  be  adduced  ae  evidence^  vn  a  reduetUm  eflhe  eama 
"^^^r^        bill 

fojrd  ft'^btherfc  ^^*  ^^^  of  defences  prepared  by  a  party  againat  a  criminal  charffe^ 

but  never  lodged,  and  recovered  jfram  the  hands  of  a  third  party, 
hdi  to  be  confidential,  and  therefore  not  admitted  as  evidence  against 
another  party,  in  a  reduction  of  the  same  biB  to  which  the  erimi^ 
nal  charge  referred* 

The  pursuer  was  cbarged,  at  the  instance  of  Peter  Montgometief 
to  make  payment  of  L.800,  contained  in  a  bill  dated  23  December 
1823,  bearing  to  be  drawn  by  John  Lmdsay  Crawford  upon  and 
accepted  by  the  pursuer,  and  indorsed  by  Crawford  to  Montgome^ 
tie.  The  pursuer  suspended  the  charge,  and  at  the  same  time 
raised  the  present  action  of  reduction,  for  setting  aside  the  accept* 
ance,  on  the  ground  of  forgery  or  j&aud.  The  defenders  called 
In  this  action  were  Crawford  and  Montgomerie,  for  both  of  whom 
appearance  was  made.  The  defences  for  Crawford  were,  that  he 
was  in  no  way  concerned  in  the  foigery  or  fraud  alleged  to  have 
been  practised  against  the  pursuer  in  relation  to  this  bill,  and  that 
the  indorsation  of  his  name  to  the  bill  was  a  forgery,  and,  therefore, 
he  had  no  objection  to  the  conclusion  of  the  summons  for  having 
the  bill  reduced.  Defences  were  also  given  in  for  the  trustee  on 
the  estate  of  Montgomerie,  (who  had  been  sequestrated,  and  fugi- 
tated  on  a  chaise  of  forgery,)  in  which,  besides  denying  the  allega- 
tion of  forgery,  he  pleaded,  that  Montgomerie  was  a  bona  fide  one- 
rous indorsee. 

No  &rther  appearance  was  made  for  Crawford,  but  a  record  was 
ma4c  up  with  Montgomerie's  trustee,  and  the  case  sent  for  trial 
to  the  Jury  Court,  upon  the  following  issue :  <  Whether  the  bill  of 

<  exchange.  No.  5*  of  process,  bearing  to  be  dated  23  Dec  1823, 
*  and  to  be  for  the  sum  of  L.800  sterling,  was  not  accepted  by  the 

<  pursuer.  Miss  Ellizabedi  Gavin,  residing  at  Beith,  in  the  county 

<  of  Ayr.' 

The  Jury  having  found  for  the  defenders,  the  pursuer  moved  fcv 
a  new  trial,  upon  the  following  grounds : 

Pursuer's  L  The  issue  in  this  case  being  a  general  issue,  it  was  competent 

^^^  under  it  to  fnrove  both  the  fo^ry  and  the  fiaud.    It  was  so  under* 

stood  in  the  Jury  Court ;  and  the  issue  was  so  framed  to  embrace 
both  grounds  of  action.  .  It  was  upon  this  understanding  the  pvr* 
suer  went  to  trial ;  but  at  the  q>ening  of  the  case,  it  was  objected 
6n  the  part  of  the  defenders,  that  the  only  question  before  the  Ju-f 
i^  under  the  issue  was  the  genuineness  of  the  acceptatico;  and  this 
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Imriagb^en  Muietion^  by  the  Judge  pr^diAg  at  the  triil,  the  pur-  17  Dec  isao. 

wer  ynm  drcimiscribed  in  her  ptwii.  ^"^V^ 

.  11.  The  puTsuer  piopoaed  to  adduce,  as  a  ^tnesa.  Mm  Crawford,  ford  &^'otCn[ 

the  wife  of  John  Lindsay  Crawford,  which  was  objected  to  by  the        — ;- 

defendaa,  the  propose  witness  being  the  wife  of  one  of  the  parties,  p^^'  * 

wlio  had  an  adverse  interest  to  the  other  party,  and  the  Court  sustain* 

ed  the  olyection.    The  objection  ought  to  have  been  repelled.    The 

trial  was  with  Montgomerie,  not  with  Crawford.    It  was  as  against 

Men^gonterie^  and  not  against  Crawford,  the  wife  was  proposed  to 

be  adduced.     Crawford's  interest  was  not  adverse  to  that  of  Monlr^ 

gomerie,  but  the  reverse.     His  interei^  was  to  support  the  accept- 

aaoe ;  because,  if  it  was  set  aside,  he  would  be  liable  to  Mcmtgome- 

iie,  ap  pzi«»'  indorser,  without  relief  whereas,  if  the  acceptance  was 

good,  he  would  have  his  relief  against  the  acceptor.     It  Was  therc'- 

ibre  his  interest,  as  well  as  Montgomerie's,  that  the  acceptance 

diould  be  sustained.     In  these  circumstances,  it  was  competent  to 

adduce  Mrs  Crawford  as  a  witness,  not  against  her  husband,  but  as 

against  Montgomerie* 

III.  The  pursuer  objected  to  the  Judge  having  refused  to  receive^ 
as  evidence,  a  correspondence  between  Mon^omerie  and.  two  per- 
•ODS  of  the  name  (d  Webster  and  Wyllie,  relative  to  a  criminal 
piosecution  raised  against  Montgomerie  at  the  instance  of  the  Lord 
Advocate,  for  forgery  of  the  bill  in  question,  which  prosecution 
was  afterwards  abandoned.     The  ground  upon  which  this  evidence 
vas  rejected  was,  that  these  persons  were  in  that  matter  actmg  as 
Montgomerie's  agents,  and  therefore  the  correspondence  was  con- 
fidentiaL     In  point  of  fact,  however,  these  persons  were  not  Mont- 
gomerie's agents  in  the  matter,  but  merely  individoals  with  whom 
he  was  communicating  in  reference  to  the  criminal  charge.    Mont- 
gomerie had  other  agents,  one  in  Glasgow,  and  another  in  Edin- 
burgh; and  the  tenor  of  these  letters  shews  that  they  were  not 
written  to  these  individuals  in  the  character  of  agents.     But  even 
if  the  fact  had  been  otherwise,  in  point  of  law  the  evidence  was 
eampetent.     These  letters  were  not  written  in  reference  to  tills  ac- 
tion, but  in  reference  to  a  prosecution,  at  the  instance  of  the 
Lord  Advocate,  for  forgery.   The  libel  there  concluded  for  ponish- 
meat;  but  the  libel  here  is  for  a  civil  condusion,  merely  for  redu- 
cifig  the  acceptance.     It  is  laid  down  in  all  our  law  books,  that  in 
order  to  make  such  correspondence  incompetent  on  the  ground  of 
being  confidential,  it  must  relate  to  the  same  suit;  TaiY,  178; 
Bunutt^  435-439. — The  same  plea  was  stated  regarding  some  other 
correspondence,  whidi  had  been  refused  to  be  admitted  on  the  same 
froimd. 
IV.  The  Judge  at  the  trial  refused  to  receive  as  evidence  the 
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17  bee  i83a.sQvoU  of  %  diefdnoe  wlAth  had  been  prepared  by  Oawfutdi  agnnsl 
a  criminal  charge  for  forgery, -which  had  never  been  gmnialo 


frdVo^^'  Court,  but  which  had  been  recovered  under  a  dUigenee  from  a  per- 


Puraoer's 
Pleas. 


Opinion  of 
Court. 


son  of  the  name  of  Wood.  This  doonmenl  was  rslwed  to  be  ad« 
jnitted,  on  the  ground  of  its  being  cmifidential.  Altiboagh  ^  ob- 
jection might  hare  been  pleaded  by  Crawford,  it  was  nol  eompetenl 
to  Montgomerie.  Montgomerie  had  no  right  ta  stale  the  olijectioB. 
He  was  not  the  party  who  had  reposed  the  confidence,  or  in  iHhnb 
the  confidence  had  been  reposed.  Hie  rule  is  distinctly  laid  dowa 
in  the  law  of  this  country,  and  also  in  England,  that  4he  plea  ef 
confidentiality  is  only  competent  to  the  party  himself.  Phillips,  Lam 
afEtfidencej  i.  141,  says,  liie  plea  is  confined  to  the  attorney  and 
counsel  The  rule  is  quite  understood  in  England,  and  the  same  nde 
holds  in  this  country ;  Tait  m  Evidence^  397 ;  Burmti,  487.  Thera* 
fere  Montgomerie  was  not  entitled  to  make  the  objectioii,  and  the 
Court  ought  not  to  hare  given  effect  to  it 

The  pursuer  farther  pleaded  that  the  verdHct  was  contrary  to  evi« 
dence.  The  circumstances  of  the  case  were  altogether  of  an  ex- 
tracNrdinary  and  very  suspicions  nature.  T%e  pursuer  was  a  person 
advanced  in  life,  a(  retired  habits,  and  not  in  the  practice  at  accept* 
ing  bills.  The  bill  was  not  made  payable  at 'her  house^  but  at  the 
post-office  of  Beith,  within  a  few  yards  of  the  pursuer's  house.  No 
demand  had  ever  been  made  at  the  pursuer  for  payment.  The  bifi 
was  protested  at  the  post-office,  and  no  steps  were  taken  on  it  kt 
several  years.  Both  Montgomerie  and  Crawfind  had  been  conviot* 
ed  of  foi^ery. 

After  counsel  had  been  felly  heard  on  the  motion  for  a  new  trial, 
the  following  opinions  were  delivered  by  the  Judges : 

Lord  President. — I  have  come  to  the  opinion  that  a  new  trial  should 
be  granted  in  this  case,  chiefly  on  this  general  ground,  which  I  un- 
derstand to  be  a  legitimate  and  common  ground  in  such  cases,  that  al-' 
though  I  am  not  quite  satisfied  that  the  verdict  was  wrong,  yet  I  anr 
not  convinced  that  it  was  right ;  and  I  doobt  if  the  case  was  wd> 
tried  at  the  circuit,  by  which  I  mean,  whether  the  case  was  fidly 
brought  under  the  view  of  the  Jury  by  the  parties. 

I  was  struck,  and,  at  the  moment,  convinced  by  the  forcS^ 
argument  of  the  Lord  Advocate,  on  the  real  dreumatances  ct  the 
case.  Here  was  a  bill  of  L.600,  no  small  sum  for  an  old  hdy  of 
penurious  habits,  and  one  who  Was  not  likely  to  lend  money- on  a 
bad  security,  and  mudi  less  to  lend  her  name  for  the  security  of 
6thers«  Then,  the  persons  concerned  in  this  bill  were  two  persons 
of  notorious  character,  convicted  of  previous  forgeries,  and  banuhed 
fer  them ;  therefore,  the  case  comes  before  us  in  very  euspiddos 
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la  tiiie  next  pkuse,  the  MU  was  taken  At  a  very-  dls-  '"^  ^^^  ^^^ 
tMit  date,  a  curemastanoa  itself  not  to  be  kept  out  of  view ;  and  it  ^   .  ^T" 
iHM  laaae  payable  at  the  post^yffice  of  the  town  where  the  acceptor  ford  &  oibtrab 
leaidedy  and  widim  a  hundred  yards  of  the  house  where  she  lived.  ^  r, — ^ 
»d  k  was  protested  at  the  pa<Uffiee.    In  ahoft,  the  dreniBstaiices  ^T        . 
lie  die  moefc  suapicious.      But  when  I  came  to  consider  the  mat- 
ter deKberatdy  afterwards,  I  found  there  were  some  eircnmstan- 
eea  on  tke  other  hand  which  had  considerable  weight.     Miss  Oa- 
fin  slates  that  die  lull  was  a  forgery.    That,  however,  was  given 
op;  finr,  instead  of  proving  it  to  be  a  forgery,  it  is  proved  to  be  her 
gamine  subscripdon*  Therefore,  forgery  is  now  out  of  die  quesdon; 
Bat  she  says  she  was  deceived.     Now,  so  fiw  as  I  recollect,  I  do 
set  remember  one  instance  where  a  deed  was  sought  to  be  reduced 
on  die  head  of  fraud  that  there  was  not  some  plausible  account 
given  of  how  and  where  die  fraud  had  been  committed.     But  diis 
lady  says  no  such  diing ;  she  gives  no  account  of  the  matter ;  she 
aexth^  tells  where,  or  when,  or  how  the  fraud  was  committed. 

In  die  next  place,  as  to  the  strong  circumstances  founded  on  the 
daiaeter  of  diis  lady,  diat  she  was  very  penurious  and  so  forth ;  but, 
vast  unfortunately,  she  has  hersdf  turned thatargrumentalmostaway, 
far  she  has  been  at  pains  to  set  fordi  in  her  condescendence,  not 
«nly  dial  she  grranted  bills  to  Montgomerie,  but  that  she  had  even 
put  her  name  to  blank  stamps.  Monlgomerie  might  have  filled  up' 
the  blank  stamp  with  L.2000 ;  and  it  is  a  decided  point,  that  if  it 
bad  gone  into  the  hands  of  an  onerous  indorsee,  she  must  have  paid 
diatbilL 

Altogether,  it  is  a  most  mysterious  case,  and  therefore,  on  that 
groimd,  I  am  for  granting  a  new  trial. 

But  I  am  afraid  we  must  decide  the  special  objections  that  oc- 
cnned  on  the  trial,  in  order  to  guide  die  Coifft  in  the  next  trial. 

The  first  point  is,  as  to  the  competency  of  adducing  Mrs  Craw- 
iord  as  a  witness.  I  confess  I  am  come  to  the  opinion  that  this 
lady  is  not  an  admisriUe  witness.  Observe  how  she  stands  to  the 
puisoer.  Her  husband  was  called  as  a  defender,  and  he  gave  in  a 
defence,  in  which  he  tells  no  specific  story,  but  says,  *  I  was  as 
'  mlich  deceived  in  die  rearing  up  of  this  bill  as  you  were,  and, 
'dierefore,  I  have  no  objection  that  the  bill  be  reduced.'  Now, 
what  does  the  pursuer  do  ?  I^e  does  not  let  him  off  upon  that  de- 
fimee,  or  come  to  the  Court  and  ask  decree  against  him ;  but  she 
says,  or  proceeds  as  if  she  had  said,  that  may  be  very  true,  but  I  won't 
take  diat  off  your  haads*  I  say  you  was  guilty  of  firaud  and  for- 
gery against  me,  and  I  will  keep  you  to  the  last;  and  she  does 
keep  him  as  a  defender  \  and  if  the  opinicm  of  the  Jury  had  been 
diftrait,  the  judgment  would  have  been  against  him  as  weU  aS 
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IT  Hoc  leaa  Mon^omerie.    No  doubt  £he  Auditor  might  faaveliad  to  a|yportkni 
^V^"^^    the  expenses  as  between  these  parties,  but  the  verdict  would  have 

ford  &  6tbera.~s^ood  against  him  as  weU  as  Montgomerte.    That  being  the  case, 
7-: —        Crawford  remaining  a  defender  to  the  last,  in  point  of  form,  how 

Couru"  ^  was  it  possible  for  the  pursuer  to  bring  forward  this  man's  wife  ass 
witness  against  the  defenders  ?  She  keeps  Crawford  as  a  defender 
in  the  case' ;  and  if  she  brought  forward  that  man's  own  wife  against 
him,  she  must  have  been  brought  forward  as  an  evidence  bjr  tke 
pursuer,  in  a  case  where  her  husband  was  a  defender* 

We  cannot  know  what  she  would  say ;  therefore,  in  that  view  of 
the  case,  holding  that  he  was  kept  as  a  defender  hy  the  pursner's 
own  fault,  I  cannot  see  how  it  is  possible  that  this  woman  can  be 
brought  forward  as  a  witness  for  die  pursuer,  or  for  the  defenders 
either. 

But  the  case  does  not  rest  here ;  what  is  Crawford's  defence?  <  I 
&  was  as  much  deceived  in  tlie  rearing  up  of  this  bill  as  you  were, 
'  and  my  indorsation  is  a  foi^ery.'  And  in  that  strange  paper,  the 
intended  defence  in  the  criminal  court,  he  says,  both  names  were 
forgeries ;  whereas,  in  the  real  defence,  he  does  not  say  so  express- 
ly, but  sajrs  only  that  his  indorsation  was  a  forgery.  So  he,  as  a 
defender,  was  putting  himself  forward  as  a  pursuer  of  a  redttcti<Mi  of 
this  indorsation,  thereby  shaking  himself  loose  of  any  possibility 
of  relief  which  he  had  as  indorser. 

As  the  verdict  stands,  the  bill  is  found  a  good  bill ;  and  it  Miss 
Oavin  is  not  able  to  pay  it,  Crawford  must  pay  it  to  Montgomerie, 
he  being  the  indorser.  Now,  the  wife  is  proposed  to  be  brought 
forward  in  these  circumstances,  as  a  witness  for  the  pursuer,  where 
Crawford  and  Montgomerie  were  not  only  defenders,  but  where 
the  defence  of  Crawford  amounts,  in  fact,  to  a  charge  of  forgery 
agdnst  Montgomerie.  It  is  to  roll  over  this  charge  of  forgery 
upon  him.  If  you  refuse  a  new  trial.  Miss  Gavin  must  pay  this 
bill,  or,  if  she  does  not,  Crawford  must  pay  it.  Under  these  dr- 
cumstances,  taking  into  view  the  whole  circumstarices  of  the  situation 
in  which  this  man  and  woman  stand,  I  do  not  think  it  is  possible 
she  can  be  adduced  as  a  witness. 

The  next  point  relates  to  the  admissibility  of  Crawford's  intend- 
ed defence.  I  have  no  conception  that  this  can  be  made  evidence. 
It  is  said  it  was  to  have  been  given  not  in  this  case,  but  in  another 
case  :  that  appears  to  me  to  be  so  much  the  worse.  It  is  very  tnxe 
that  a  high-minded  man^  when  he  found  himself  iBuxnised  of  a  crime^ 
may  stand  upon  his  own  innocence.  But  what  was  the  sitosp 
tion  of  this  individual  ?  He  was  a  convicted  forger.  This  defence 
was  prepared  with  the  fear  of  the  gallows  before  his  eyes.  What 
^th  could  be  given  to  such  a  paper  as  tins  ?  But  it  was  never 
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given  iiu    You  might  as  irell  ptove  his  most  secrel  thoughts.     You  17  Dee.  18Sa 
might  say.  Did  not  yon  intend  to  give  in  such  a  defence  ?  He      T^^^^^T^ 
wKf  have  altered  his  mind;  the  defence  was  never  g^ven  in,  and  ^^^  bthenl 
never  was  made  nse  of;  it  was  nothing  bat  the  secret  thoughts  of        . 
Canrfidrd's  mind ;  therefore  I  think  it  cannot  be  received.  Couru" 

Again,  with  r^ard  to  the  correspondence,  I  am  of  opinion  that 
k  was  confidential ;  that  Webster  must  be  considered  as  Montgo- 
merie's  agent  in  the  case.  He  was  not  his  kw-agent,  bat  there 
nay  be  other  i^ncies*  He  acted  as  his  agent  in  advising  him  as 
to  his  defence,  and  in  preparing  his  evidence.  In  all  these  re- 
spects he  acted  as  agent ;  and,  therefore,  I  think  the  correspondence 
most  be  considered  as  confidential,  and  cannot  be  produced. 
.  JLmrd  CTue^Cammmioner. — I  have  felt  uncommon  anxiety  in  this 
case.  It  is  the  first  in  which  an  application  for  a  new  trial  has 
been  made  nnd^  the  new  forms,  and  it  is  a  case  which  involves 
points  of  the  deepest  importance,  both  as  to  the  discretion  in  grant- 
ing new  tmb,  when  the  justice  of  the  case  is  said  not  to  have  been 
attained,  and  likewise  on  the  admissibility  of  evidence.  The  first 
point  brought  forward  in  support  of  anew  trial,  is  the  opinion  which 
war  expressed  by  the  Learned  Judge  who  tried  the  cause,  on  the 
coDStroction  of  the  issue.  The  opinicm  given  at  the  outset  wad 
erraneous,  but  it  was  afterwards  corrected  by  him ;  and  he  did  not 
coafine  the  evidence  to  forgery,  but  admitted  the  evidence  of  firaud, 
and  left  the  consideration  of  that  evidence  to  the  Jury, 

The  next  pmnt  in  order  isy  whether  the  verdict  should  be  set 
aside,  becanse  the  justice  of  tiie  case  has  not  been  attained,  or,  statiiog 
the  point  more  correctiy, — because  the  evidence  which  was  given 
aadiorised  a  verdict  for  the  pursuer*  On  this  ground  for  a  new 
trial  I  entertain  very  considerable  doubt. 

It  is  necessarily  a  question  of  judicial  discretion,  but  it  is  one* 

wUdi  must  be  exercised  witii  great  caution.  It  would  otiierwise  give 

rise  to  injustice,  and  be  the  cause  of  great  hardship  to  parties.     A 

paity  may  come  into  Court,  not  proving  all  that  he  might  have 

proved;  and,  by  discovering  the  defect  of  his  case  on  a  first  trial,  he 

might  be  enabled  to  come  forward  with  a  better  case  on  a  second, 

thus  making,  (if  I  may  so  express  it,  in  language  not  very  judicial,) 

a  first  trial  a  rehearsal  for  a  second.     The  exercise  of  discretion 

should  not  give  such  an  advantage ;  but,  in  granting  a  new  trial  on 

this  ground,  the  Coiurt  should  be  clearly  satisfied  that  die  evidence 

had  not  been  properly  considered  by  the  Jury.    On  the  otiier  hand^ 

if  it  appears  that  injustice  has  been  done  from  the  Jury  not  having 

taken  all  the  focts  and  circumstances  proved  before  them  into  their 

coBsideration,  as  they  ought  to  have  done,  then  there  ought  to  be  a 

new  trial* 
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.17  Deo.  issa.     In  this  4um  I  faa¥e  diffieoltf  ja  «ayi»g  tiMt  tntote  than  mere  8» 

^"^V^    pidoii  is  nttule  #ut  by  the  ^evideivse*    I  eaanot  help  thinkiiiff  that  it 

fscd  &  othm..  ^^^  therefore  be  dangperouS)  if  this  be  so^  to  allow  a  ne v  tdal « 


tiubt  ground.  At  the  same  time,  as  the  X^ord  PrendeiU  has  expnai*. 
GDurt"  J  ed  his  incUmtion  very  strongly  the  otliw  imy^  I  do  net  wish  my 
to  oome  to  a  eonclusiye  <^[»ni<m  on  that  point* 
.  I  am  very  desirous  that  formercases^  regulating  discretion  on  thk 
gtonnd  for  new  trial*  should  be  emisidered.  Weoannotrefertoilieai 
as  to  the  fiictB,  for  in  that  reject  every  case  differs  (nm  another; 
but  they  may  disclose  principles  whidi  will  guide  judicial  discie* 
ti<m.  In  those  matters  which  belong  pecoliarly  to  trial  by  jurjr, 
for  which  we  cannot  have  any  precedent  in  the  law  of  Sootfamd,  it 
has  been  our  practice  to  derive  light  from  EngUsh  cases*  There  is 
a  case  decided  as  long  ago  as  1756^  {Burrow's  IUport$^  voL  1.  p.  30O)| 
where  Lord  Mansfield  was  assisted  by  two  most  eminent  Judgei, 
^DennisoQ  and  Foster,)  where  he  entered  into  the  whole  giofioidt 
of  discretion.  It  stron^y  resembles  this  case  in  two  partieulan: 
it  contained  a  charge  of  forgery  and  fhoid.  The  first  was  not  mads 
put;— on  die  seoond,  die  Jury  gave  a  verdict  against  the  finaud  be* 
ing  proved.  Lord  Mansfield  stated,  that  he  left  it  vary  genenilljr 
to  die  Jury  upon  the  fraud;  that  he  ought  tohave  pointed  the  IbcIb 
out  more  correcdy,  (this  he  did  to  the  Court  at  granting  die  new 
trial,)  shewing  the  circumstance  which  ought  to  have  made  die 
Jury  find  the  verdict  the  odierwv^.  The  <ither  Judges  agreed  with 
him ;  but  Foster  said,  this  is  a  discretion  that  applies  to  the  parti- 
cular ease,  for  we  must  always  reoi^ct,  tha;t  ad  quswtiones  fiisti 
leqpondent  juratores. 

I  oould  Irish  diis  case  to  be  wdl  eonsidered,  that  it  may  be  seea 
whether  the  fraud  given  in  evidence  there  did  not  go  fiur  beyond 
suspicion. 

There  was  a  case  decided  in  the  Jury  Court,  (Soott  v.  Wibon, 
Murru^B  Bepmts,  vol.  8«  p.  529.),  where  a  simMar  questiim  ^leeur- 
led*  It  was  to  reduce  a  deed  obtained  by  frauds — ^the  verdict  was 
for  die  deCaoder, — the  motion  was  to  set  it  aside,  as  a  verdict  agaiast 
evidence.  Although  it  was  apparent  diat  there  must  have  been 
fraudulent  dealing  to  obtain,  the  deed,  yet  I  came  to  the  oondhision 
for  granting  a  new  trial  on  that  ground  with  mueh  difficulty,  as  ap- 
prehensive that  it  might  interfere  with  the  functions  of  the  Jury;  bat 
dien  there  were  overt  acts,  denoted  by  fiicts  and  circumstanoes^  which 
I  thought  oarried  the  fraud  beyond  suspicion.  Now,  in  this  case, 
if  it  had  been  shewn  that  diis  lady  had  never  signed  a  bill,  nor  dene 
any  acts  fitmn  which  it  might  be  inferred  that  she  had  been  imposed 
upon,  as,  for  example,  placing  a  bill  before  her  when  she  thought 
she  was  signing  another  paper,  there  would  have  been  ground  for  in^ 
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ImeaOB^  bo*  Acre  itt  so  radi  IJhiDg ;  nsjr,  on  ibs -oenitarf ,  die  bet  17  0ec.  iBsa 
MsntMiiedL  by  die  Lnfd  Ptetideiit  appeals  to  me  to  be  ftdvene  to    ^v^' 
Mjr  meb  oonchuieB,  for  it  is  k  eiridmee  she  had  no  much  confix-  ^'^^[^^ 
tamrfti  MwUgoaierie,  tittit  the  aigaed  Maak  bflfa  to  be  filled  op  by 


TUs  ikewed  «he  bad  great  eonfid^oee  in  Montgoinerie ;  and  ^^"^ 
dial  eaaoAleBee  n^gbt  faave  been  extended  to  aflowing  Montgomerie 
la  draw  UBa  mi  her,  payable  at  tke  poe^office^  and  thu»  diatsnspi** 
cwna  cnnaaBtaaoe  is  in  aenw  respect  oounteiaeted.  At  tbe  same 
dnie^  I  by  no  meaner  intend  to  oome  now  to  a  condaare  opinion  on 
ddi  point  of  Ae  ease. 

I  come  now  to  the  olijecdon  taken  to  the  Judge's  opinion  on 
Ae  diferent  motteTS  of -evidence  wliidi  be  refused  to  admit.    And 
fiist^  as  to  the  defences  of  Lindsay  Crawford.    It  is  nnneoessary  to 
waste  time  on  it,  as  it  is  quite  inadmissible  on  every  gronnd.   Next^ 
as  to  the  letters  wrkten  to  Webster,  as  acting  for  Montgomerie  in 
Ae  proaeclition.    He  was  his  confidential  agent.    The  oommuniea* 
don  to  the  agent  was  on  the  same  subject,  in  die  shape  of  a  crimi* 
aal  pnaetfutkm.    l%e  oonfidenoe  of  agents  in  a  cause  is  the  sacred 
privilege  of  ihe  party*    It  is  univeiaal,  and  never  ceases;  and  the 
case  of  1810,  quoted  i^ainst  tUl^  is  die  odier  wlty,  for  the  Ldrd 
IVesidettt  Bkdr  said  the  oanfidence  must  be  in  causa;  battheoonfi-^ 
dmoe  there  contended  for  extended  it  to  oAer  matters  of  business. 
•   The  next,  and  most  important  point  for  our  oonsidemticm  is^ 
Mietber  die  evidence  ef  'Mbn  Cmwford,  die  wife  of  Lindsay  Craw* 
ford,  was  im|»operly  rejected  at  die  trial.    It  is  a  quesdim  which 
teqnfaee  a  great  deal  of  minute  consideration.    It  is  necessary  to 
attend  particuholy  to  what  was  sought  under  the  action  rais^  by 
liiss  Gavin.    The  reducNaon  was  brought  purely  to  reduce  die  ac- 
ceptance, and  iiothii^  else.    It  leaves  the  bill  as  it  was  as  to  the 
indorser  and  drawer.    Lindsay  Crawford  vras  made  a  defender,  and 
appears  BtiE  a  ddender  in  die  process.    If  he  had  not  been  made  a 
defender,  he  might  have  been  a  witness  for  die  pursuer  in  this  re-^ 
daedon,  though  a  party  to  die  bill.    Mr  Thomson,  in  his  excellent 
bosk  on  Bills  of  Exchange,  says,  die  cas^  On  the  admmnbiiity  of  evi-^ 
dence  in  die  law  of  Scodand  are  so  few,  that  recourse  may  be  had 
to  the  English  cases ;  and  I  have  fiirdier  to  observe,  that  biHs  of 
etclBi^e  and  promaasory-notes  are  instruments  of  universal  use,  on 
^rhich  tiie  law  of  both  countries  should  be  uniform.    Mr  Justice 
Bayleysays,  in  his  book  on  Bills  of  Exdiuige,  that  parties  to  a  bill, 
if  not  made  defenders  in  the  action,  are  admissible  witnesses,  pro-> 
viAed  diey  have  no  interest  in  the  question,  or  in  the  result  of  the 
imise,  and  that  the  verdict  cannot  be  used  by  them  in  eridence  in 
amy  odier  action.     If  Lindsay  Crawford  had  not  been  ihade  a  do* 
fender,  he  would  not  have  been  an  admissible  witness  for  the  other 
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17  Dec;  1690.  defender  in.  Ai8Bcd0D»  because  hehaka  direct  interert  to  eatabliA 

^^t"^"      the  acceptance,  as  it  would  relieye  him  as.  the  indocser.  Bat  as  the 

M&  otbem'^^i®^  ^^  ^^®  puisuer  is  to  set  aside  the  acoeptaace^  which,  ifiediit 

ced,  would  Leave  him  liable  as  the  indorser  to  the  indoraee,  he  woaid 


^^1^"^  ^^  be  an  admissible  witness,  though  u  party  to  the  bill,  as  his  evidence 
in  redaction  of  the  acceptance  would  fix  his  own  liability,  so  that 
he  has  no  interest  in  the  question,  nor  in  the  result  of  the  cause, 
but  the  contrary;  and  in  any  action  i^;ainst  him,  the vetdict  in  tfab 
case  could  not  be  given  in  evidence  for  him  or  i^;ain8t  him*  Time 
principles  or  rules  are  established  by  the  English  cases,  Jones  v, 
firodce,  4  Taun.  404;  Hardwidk  v«  Blanchard,  1  G<w^,  113;  Ilder- 
Bon  V.  Atkinson,  7  Term.  Bep.  480;  Best  v.  Kershaw,  2  Eout,  46& 
In  the  case  of  Jones  o.  Brooke,  4  Taiait*  404,  it  was  held  that  a 
party  to  a  bill  of  exchange  could  not  be  a  witness  where  his  evidence 
would  relieve  himself;  which  establishes  the  principle,  that  where  he 
fixes  himself  he  is  aQ  admissible  .witness,  and  there,  are  many  cases 
confirming  this  principle. 

As  Lindsay  Crawford  would  have  been  a  good  witness,  his  wife 
should  have  been  admitted,  unless,  by  being  adefendin-,  he  is  to  be 
considered  as  a  party  in  the  cause.  The  rule  with  respect  to  hiM* 
band  and  wife  is,  that  where  they  are  parties,  they  cannot  be  wit^ 
nesses  for  or  against  each  other;  and  that,  where  a  husband  has 
an  interest  which  disqualifies  him  to  be  a  witness,  the  wife  is  not  an 
admissible  witness.  But  then  comes  the  question,  how  &r  this  party 
continued  a  defender*  This  is  a  subject  on  which  I  have  diffidence 
in  giving  an  opinion,  because  it  is  a  question  on  the  technical  forms 
of  the  law  of  Scotland.  Lindsay  Cra^wford  put  in  a  defence,  and 
required  to  be  assoilzied ;  firom  that  time  he  could  not  have  been 
made  liable  in  the  expenses  of  the  actipn  as  a  party.  That  ground 
of  interest  therefore  does  not  apply ;.  and  it  Jias  been  held,  that 
trustees  and  other  nominal  defenders,  not  interested  to  save  the 
costs,  are  admissible  witnesses*  If  the  Court  is  of  opinion  that  he 
is  not  a  party,  so.  as  to  exclude  his  testimony  on  that  ground,  and 
being  of  opinion  that  he  would  have  been  admissible  otherwise^ 
I  think  that  the  evidence  of  his  wife  was  improperly  reject^  and 
therefore  there  must  be  a  new  trial. 

,  Lord  GilUes. — I  have  great  doubts  on  the  form  of  the  issue,  whe^ 
ther  it  could  lead  to  any  other  question  than  that  of  foigery.  The 
Lord  President  has  not  said  any  thing  on  this  point,  and  the  Lord 
Chief-Conunissioner  very  little. 

Ijn'd  Ckirf-^Commimoner. — I  did  not  go  into  this  first  ground  re- 
fisrred  to  by  Lord  Gillies,  because  I  thought  the  frame  of  the  issue 
had  been  understood,  and  that  the  only  question  was,  whether  Lord 
Crii^letie  had  not  at  last  left  it  correctly  with  the  jury  in  his  di-*- 
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reetion.     I  may  now  state,  to  prevent  any  miaapprelienfiion,  that  17  0eo.  lUtx 
diarelud  been  a  great  deel.of  oondderstion,  about  the  time  that  this 


ime  was  settled,  respecting  tbe  proper  form  of  a  general  issue  ap-  ^^^^^^'^ 

plicsble  to  bills  ot  exchange  and  promi4s<Hry*notes.     I  was  annous     —— -^ 

that  whatever  the  form  of  proceeding  might  be,  diat  the  issue  on  ^^  ^'    * 

wUch  to  try  all  questions  arising  on  those  instruments  was,  whether 

the.  party  sued  was  indebted  ornot  to  the  pursuer.  This  was  agreed 

after  ttll  considenition  with  Lord  Madcenzie,  (for  it  was  after  Lord 

Criogletie  went  into  the  Second  Division,)  that  in  a  petitory  action^ 

iidebted  or  not  was  the  proper  farm ;  but  tibat  this  form  would  not 

ansvrer  in  reductions  and  suspouions,  an  account  of  ike  technical 

chwafter  of  tliaee  proceedings;  that  to  suit  them  it  was  necesHiffy 

to  pat  it  in  the  form  ci,  whether  the  act  done  was  not  the  act  of 

the  party, .  and  that  therefiwe  ike  particular  duiacter  in  which  the 

psrty  appeared  on  the'  fiice  of  the  bill  mast  nppe^r  in  the  issue. 

Thii%*-^whether  it  was  not  the  acceptances-embraces  every  ques^ 

ti<m  thai  can  arise  to  defeat  or  establish  an  acceptance.   In  tfais  par- 

tknkr  case  there  was  a  great  deal  of  discussion  about  it    I  was  at- 

teadad  by  counsel  upon  it  three  or  four  times,  and  I  had  Lord  Mac^ 

kensie  and  tiie  gentlemen  who  assist  in  these  matters  present  with 

me  «D  some  of  these  oocasioDS.     We  conndered  it  therefore  to  be 

ifaially  settkd,  that  when  a  petitory  action  is  the  proceeding,  the 

Ann  shall  be,  whetiier  the  party  is  indebted; — ^when  it  is  reduo- 

tion  or  suspensiini,  that  it  shall  be,  whether  it  is  not  the  acceptance^ 

&e  indcunsation,  or  the  drawing  of  the  party,  as  tiie  case  may  be ; 

and  that  such  general  issue  will  entitie  the  pursuer  to  prove  forgery; 

or  fiaod,  or  whatever  dse  renders  it  not  the  act  of  the  party;  and 

that  there  is  no  risk  of  surprise,  as  that  is  prevented  by  the  aver- 

mentB  in  the  summons,  condescend^ice  and  answers. 

Ltfrd  Gillies. — I  was  not  aware  of  the  fiill  discussion  which  this 
matter  had  undergone;  and  if  that  be  the  general  understanding, 
then  it  is  unnecessary  to  say  more  on  that  point 

In  general  I  concur  with  your  Lordship.  I  was  much  struck 
with  die  powerful  argument  of  the  Lord  Advocate;  and  tiie  convic- 
tion is  impressed  strongly  on  my  mind,  that  this  was  a  fraud.  The 
bill  was  protested  when  the  acceptor  lived  on  the  spot  Instead 
of  goiiig  to  get  payment,  they  don't  go  near  her :  they  never  apply 
for  payment :  they  protest  tiie  bill,  and  keep  it  by  them  for  years. 

In  regard  to  Mrs  Crawford,  I  think  she  was  an  admissible  wit- 
neiB.  I  think  the  question  is  not,  whether  tiie  husband  was  or  was 
not  a  party  to  tiie  bill  or  to  the  action,  but  whether  he  had  an  in- 
terest,— ^whether  he  had  truly  an  interest  It  is  a  different  question 
altogether,  whether  Crawford  was  a  party  in  the  case.  The  point 
to  be  tned  is,  whetiier  this  was  a  forgery  or  a  fraud.  Now,  what  is 
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17  Dec.  issa  the  sitnatioii  of  the  aoceptor  ?    She  is  bouid  to  pay  the  bill  if  it  is 
^^S^   a  good  aoceptance.    If  it  was  bad,  then  she  was  sot  bound  to  pay 

ford^^Seffc  ^®  ^^'  NoW)  the  interest  of  Crawford,  who  was  the  indorser,  wn 
against  the  interest  of  the  party  wishing  to  adduoe  Mrs  Orawfoid 
as  a  witness.  His  interest  was  to  snpporti;he  aeeeptaaee.  I  caa 
figrure  analogous  cases.  Take  the  case  of  a  deed  laade  in  &yoiir  sf 
A  and  R  Tie  heir-et-iaw  brings  a  veduetion  on  die  ground,  that 
the  party,  at  the  time  of  executing  the  deed,  laboured  under  the  dis- 
ease of  which  he  died*  AadmitBthis.  B  gives  in  a  defence  deny- 
ing it  The  pursuer  of  the  reduction  wishes  to  bring  forward  A  ai 
a  witness,  and  I  think  there  oould  be  no  doubt  he  would  be  a  eenh 
petent  witness,  his  interest  being  adverse  to  that  of  the  pursuer. 

In  tiie  present  case,  the  question  is  put,  whether  this  wias  a  gosd 
er  a  had  acceptance;  and  this  is  a  matter  in  which  either  Crvirtni 
had  no  interest,  or,  if  he  had  an  iaterest,  it  was  against  the  party 
wishing  to  adduce  the  wife  as  a  witness.  On  the  odier  peiati  I 
concur  with  your  Lordship. 

Lord  Craigie  was  of  opinion  that  Mrs  Gmwfiud  was  a  compe* 
tent  witness,  but  in  other  reqpects  concurred  with  die  Lord  F^reai* 
dent. 

The  following  interlocutor  was  pranounced:  <  After  heaimg 

<  coiinsel  on  both  aides,  die  Lords  set  aside  die  verdict  in  this  cause) 

*  and  grant  anew  trial,  upon  the  pursuer  paying  to  the  defends tke 
f  eoqptenses  ctf  die  former  trial ;  and  the  LcSrda  find,  dttt  die  Judge  m 
f  die  former  trial  did  wrong  in  rejecting  the  evidence  of  Mrs  Craw*^ 

<  ford;  but  that  his  Lordship  did  right  in  refusing  to  admit  as  evi* 

<  dence  die  draft  (mt  scroll  of  die  intended  defence  for  Cnrvford, 

*  and  also  the  correspondence  betwixt  Webster  and  Peter  Montgih 

<  merie,  and  William  Montgamerie  and  CrawfordL' 


Lord.Crmgle^^  Pre^ding  Judge  at  Trial.  Act.  Lord  AdvooeU0,  (J^^,)  Shm, 
Wm.  Patrick,  W.  8.  Agent.  Alt  Sol.-Qmh  (CockbumJ  Wilson.,  Wm. 
Mercer  Jr  Wm.  Wallace,  W.  S.  Agents. 
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FIBST  DIVISION. 

No.  XXXVIII.  18  December  1880. 

The  magistrates  of  PERTH,  Aoyogatoiis, 

againet 
MALCOM  STEWART. 

BriGH  RoyaIm — Fbu. — Fsv-dutibs. — Pbocsso. — Th$  Magi^ 
tnbieefahwrghdiMpcfnedtoafartg^hyd^^ 
wan  pnperty  bdanging  to  As  Iwrgh^  whith  is  dedared  in  ike  tenendas 
is  l^hokkn  of  hie  Mi^efty  in  free  bwrgagey  and  also  to  behold 
Moffislraies  vnfim^frrm^fie  and  heritage  Jhr  eter^  fir  payment  efa 
eertainfeu^utyj  and  doMing  ihe  saidfris^duig  ihzfird  year  of  the 
eKtryofeadimgulareaoeessorihereto.  ThethartercoWtoinedapro^ 
oratory  ofrerignation^  on  to&ici  ihe  party  reeigned  in  (he  hands  of  the 
hoEe^  and  his  sasine  was  registered  in  the  books  of  the  burgh.  Ek 
tfierwards  sold  ihe  lands  to  a  third  party  by  digMmtion  eantuinhig  a 
praaeratary  of  resignation^  on  which  the  disponee  obtained  it^^hnent 
by  the  hands  of  ihe  townrderk,  andhisirfefimentf  containing  titeobli^ 
getientopay  ihefeu'dntyandadupllieandj  was  recorded  in  Hie  books 
tf  Ae  hmrgh.  In  an  action  brought  some  years  afterwarde  againet 
At  vassal,  (who  had  dwring  this  period  paid  tile  fru-duty,  but  not  the 
daflHeand,)  m  wkUh  ihe  Magistrates  set  firth  that  he,  *  as  a  shigu^ 

*  br  sueeessor  in  the  said  lot  of  ground,  is  liable  fir  a  dupHeatien 

*  (fAefiik-daty  payable  by  him  for  tite  same^  and  conduding  that 
he  Jienld  be  decerned  to  make  payment  rf  tile  sum  claimed,  ^  as  ihe 
^doMefm-AUy  exigible  on  his  succession  to  the  said  lot,^ — Held,  1. 
That  tiie  attempt  made  by  the  Magistrates  to  combine  a  burgage* 
holding  with  a  groundronnnal,  paydble  to  tiie  town,  was  incompetent, 
it  being  ineampatihle  with  feudal  principles  fin*  a  vassal  to  hold  a 
nibfeetqftwo  immediate  superiors  at  ihe  same  time. — 2.  That  in  tiie 
present  caee  thepartywas  the  entered  vassal  of  the  Crown  in  burgage, 
he  hearing  resigned  on  a  procuratory  executed  in  ihe  hands  of  a  bailie, 
and  his  sasine  registered  in  the  books  of  tiie  burgh,  and  that  a  fiu^ 
holding  was  not  competent,  the  charter  containing  no  precept  of  sa^ 
dee. — 3.  That  whatever  might  be  tiie  effect  of  tiie  obligation  eontcdnr 
edintke  contract  as  to  the  duplication  of  the  sum  stipulated  to  be 
payable  on  tiie  entry  of  a  singular  successor,  this  could  not  be  re^ 
covered  under  an  action,  wherein  it  was  daimed  *  as  the  double  feur- 

*  iiAy  exigible  on  his  succession  to  tiie  said  lot,'  an  entry  in  fewnot 
ieing  made,  nor  competent  to  be  made,  by  virtue  of  the  charter, — 

k2 
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Buij  4.  A  reservation  made  to  the  Magistrates  oflJmr  right  to  bring 
.  such  action  against  the  vassal^  as  they  might  be  advised  to  institute^ 

P«rth  V.  Stew-     fi^  fiilfilment  of  the  prestations  or  other  stipulations  contained  in 
•'*•  their  contract  with  him* 

Bt  a  charter,  dated  7  May  I8O49  and  recorded  in  the  burgh-coixrt 
books  of  Perth,  14  May,  the  Magistrates  of  Pert^,  as  authorised 
by  the  Town-Council,  sold  and  disponed  to  Patrick  Stewart,  his 
heirs  and  assignees,  a  portion  of  the  burgh-muir  of  Perth,  in  ful- 
fiknent  of  articles  of  roup  under  which  the  sale  had  taken  place. 
By  the  tenendas  clause  of  the  charter,  the  said  lot  of  ground  is  de- 
clared to  he  holden  of  the  King,  ^  in  free  burgage,  fee  and  heritage 
^  for  ever,  for  payment  of  the  boi^h  mails,  service  of  burgh,  and 
^  others  used  and  wont,  and  that  by  resignation  in  manner  under 

<  written ;  and  also  to  be  holden  of  the  Ms^trates  and  Town-Coun- 

<  cil  of  the  said  burgh,  and  their  successors  in  office,  for  themselves, 
^  and  in  name  and  behalf  of  the  whole  community  of  tlie  said  buigh, 
■*  in  feu-farm,  fee  and  heritage  for  ever,  for  pajrment  o^'  &c.,  '  die 
^  price  and  value  of  13  bolls  of  wheat,  and  13  bolls  of  barley,  in 

*  name  of  feu-duty  yearly,'  &c.,  ^  and  doubling  the  said  feu-duty  the 

*  first  year  of  the  entry  of  each  heir,  and  of  each^singular  successor 
^  thereto,  as  use  is  in  feu-&rm,'  &c. 

Patrick  Stewart  was  infefit  (12  May  1804).  The  town-derk 
acted  as  notary,  one  of  the  bailies  of  llie  burgh  as  bailie,  and  the 
instrument  of  sasine  was  recorded  in  the  burgh  register. 

*  On  128  September  thereafter,  Patrick  Stewart  sold  the  lot  of 
ground  in  question  to  the  present^lefender,  Maloom  Stewart,  who, 
it  was  alleged,  was  a  joint  purchaser  at  the  public  sale ;  and  the  dis- 
position, in  which  the  terms  of  the  holding  were  precisely  the  same 
with  those  in  the  original  charter,  was  recorded  in  the  burgh-books 
of  Perth,  11  Apr  11 810. 

Upon  this  disposition  infefhnent  was  taken,  <  to  be  holden  in 

<  manner  before  mentioned ;  but  always  with  and  under  the  condi- 

<  tions,  provisions  and  declarations,  particularly  before  mentioned.' 

The  town-clerk,  as  before,  acted  as  notary,  one  of  the.  bailies 
of  the  burgh  as  bailie,  and  the  instrument  of  sasine,  containing  the 
obligation  to  pay  feu-duty,  and  a  duplicand  on  the  entry  of  each 
heir  and  successor,  as  in  the  original  charter,  was  recorded  in  the 
books  of  the  burgh,  10  April  1810. 

Under  this  holding,  Malcom  Stewart  continued  to  pay  the  an- 
nual duty,  (stipulated  as  feu-duty),  but  the  duplication  was  not  paid  ; 
and  in  March  1828,  the  Magistrates  of  Perth  brought  an  ac- 
tion against  him,  before  the  Sheriff  of  Perthshire,  narrating  the 
above  procee<Ungs,  and  concluding,   ^  that  in  terms  of  the  fore- 


Na  88.  COURT  OF  SESSION.  149 

<nid  charter,  the  said  Maloom  Stewart,  as  a  singular  successor  in  IB  Eec.  1830. 
« the  said  lot  of  ground,  is  liable  for  a  duplication  of  the  feu-duty    ^*^v^ 

•  payable  by  him  for  the  same,  and  which  fell  due  for  the  first  year  PeiS*» **^w- 
< of  his  acquiring  right  to  the  said  lot;'  and  ^  therefore,  the  said  "t. 

*  Malcom  Stewart  ought  and  should  be  decerned  and  ordained  to   « 
*iDake  payment  and  satis&ction  to  the  said  pursuers,  for  behoof 

<  ibresaid,  of  the  sum  of  L.26,  148.  sterling,  as  the  double  feu  exi- 

<  gible  on  his  succession  to  the  said  lots,'  &c. 

The  main  defence  on  the  merits  was,  that  the  pursuers  were  not 
entitled  to  demand  payment  of  a  double  of  the  year's  feu-duty  pay- 
able on  the  entry  of  a  singular  successor,  at  least  until  the  death  of 
tile  original  vassal,  and  upon  the  defender  entering  with  tliem ;  but 
fttrick  Stewart  the  origfaoal  vassal  was  still  alive,  and  the  defender, 
i  nngular  successor,  was  not  compellible  to  enter  with  the  superior, 
until  his  death. 
The  Sheriff  *  finds  it  maintained  by  the  pursuers,  that  in  Sep- 
tember 1804,  when  the  defender  acquired  the  subjects  by  pur- 
diase  from  Patrick  Stewart,  who  is  still  in  life,  the  fee  was  full  by 
the  said  Patrick  Stewart  being  then  the  entered  vassal  in  the  sub- 
jects :  Finds,  That  the  defender  has  completed  his  title  no  other- 
wise than  by  taking  sasine  on  the  disposition  by  Patrick  Stewart 
to  him,  Uie  ^  town-clerk'  officiating  as  notary,  and  the  inistru- 
ment  of  saaine  being  recorded  in  the  burgh  register  only,  which 
was  done  on  10  April  1819,  at  which  time  no  feu-duty  was  ex- 
acted or  demanded  from  the  defender :  Finds,  That,  in  these  cir- 
cunstanees,  the  defender  cannot  be  held  to  be  the  entered  vassal 
of  the  pursuers  imder  the  feu-holding,  and  is  not  at  this  time,  and 
under  this  action,  liable  in  payment  to  the  pursuers  of  the  double 
fea-dnty  libelled ;  assoilzies  the  defender,  &c.  and  decerns,'  &c. 


In  an  advocation,  the  Magistrates  pleaded — 

1.  It  is  common  and  legal  in  grants  of  burgh  lands  by  Magis-  Advocators* 
trates,  for  the  granter  to  stipulate  that  burgh  services  shall  be  ren-  ^^^^ 
dered  to  the  Crown,  and  an  annual  sum  paid  to  the  Magistrates : 

and  there  is  nothing  illegal  in  the  additional  stipulation,  that  the 
doable  of  that  sum  shall  be  payable  in  certain  cases  specified ;  Daw- 
ton  and  Mitchell,  14  Nov.  1827. 

2.  The  titles  under  which  the  respondent  holds  his  property  con- 
taining a  stipulation,  that  the  sum  demanded  shall  be  paid  on  the 
entry  of  singular  successors,  the  sum  demanded  is  due  by  the  re- 
spondent, who  is  a  singular  successor,  and  is  entered  by  sasine. 

3.  A  vassal  is  entered  by  infeftment;  and  no  objection  arising 
from  the  non-registration  of  the  instrument,  or  from  its  being  record- 
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Ifl  Dec.  1830.  ed  in  the  wrong  renter,  is  pleadable  agidnst  payment  of  entiy-dft- 
^■^y^^     ties. 
^^^1^^%^,     4.  Sasine  in  a  feudal-holding  is  not  null,  though  the  notary  who 


art 


gives  infeftment  adjects  his  designation  of  town-clerk. 

5.  The  instrument  of  sasine  in  the  respondent's  favour  bearing 
expressly  that  infeftment  was  given  on  the  feudal  holding,  he  is  not 
entitled  to  allege  that  he  is  not  infeft  under  that  holding ;  and  any 
allegation  of  the  imderstanding  of  parties  at  the  time  of  taking  the 
sasine  is,  in  the  teuce  of  this  written  evidence,  irrelevant  in  this  ac- 
tion. 

6.  Though  the  respondent's  rights  should  be  held  ddfective^  he 

is  barred  from  objecting  these  defects  by  homologation  of  the  rights, 

^first^  by  regular  payment  of  the  feu-duty ;  second^  by  founding  on 

his  claims  as  an  entered  vassal  in  legal  proceedings;  and,  Airdj  by 

other  acts  approbatory. 

7.  The  &ir  construction  of  the  contract  shows  that  the  intention 
of  parties  was,  that  the  claim  of  double  duty  should ariseon  the  sort 
of  entry  which  has  taken  place,  and  eflfect  must  be  given  to  the 
compact,  which  is  not  illicit 

8b  The  Magistrates  having  implemented  their  part  of  the  con- 
tract, by  giving  entry  in  the  only  way  which  the  titles  contempkte 
or  admit  of,  they  have  good  right  to  call  on  the  respondent  for  ful- 
filment of  the  counter  stipulation  of  payment  of  the  entry  duty. 

'9.  If  the  holding  of  the  respondent  shall  be  considered  as  bur- 
gage, the  daim  of  the  Magistrates  will  not  be  lost,  though  Aey 
have  erroneously  called,  what  is  in  fact  a  ground-^annual,  by  the 
name  of  feu-duty,  and,  in  the  stipulation,  as  to  its  being  doubled 
on  entry,  made  reference  to  the  usage  under  a  different  holding; 
Dixon  V.  Lowther,  1  Feb.  1823 ;  Dawson  and  Mitchell  v.  Magi- 
strates of  Glasgow,  14  Nov.  1827. 

10.  The  presumption  which  arises  against  tiie  superior  as  to  the 
payment  of  feu-duties  and  bygone  casualties,  on  voluntary  entry, 
does  not  extend  to  the  double  duty,  especially  when  it  is  due  by 
special  compact 

11.  If  the  presumption  extends  to  the  case,  it  is  a  defeasible  pre- 
sumption, and  is  done  away  in  this  case  by  tiie  admission  of  die  re- 
spondent, that  the  sum  has  not  been  paid  ;  Viscount  Arbuthnot  i?. 
Hait^  21  July  1680,  Fount.  M.  11,385. 

It  was  answered — 
Respondent's        !•  The  complainers,  as  composing  only  a  fractional  part  of  the 
Fleas.  select  body  or  corporation  of  the  Magistrates  and  Council,  have  no 

litiie  to  pursue ;  and,^  pari  ratione,  the  instance  as  libelled,  both  in 
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die  oovt  bdoWy  kal  in  this  process  bf  adTocalaoiif  ia  de£eett7e  ted  18  iWc  1830. 
incompetent  *•  .  ^"^y^^^ 

8.  Cktoadering  the  real  character  of  dib  question  in  disjpute,  it  ii  ^"^^e^. 
not  oompetent  to  try  it  in  the  present  shdpe ;  nor  was  the  inferiot  «rt 

eoart  a  competent  jurisdiction* 

d.  The  duplicand  pursued  for,  having  ekdufiire  reference  to  thd 
feii-hoiding4 18  not  due^  in  respect  that  the  respondent  is  not  now, 
tod  never  has  been,  the  entered  yassal  of  the  oomphunerSy  <  as  use 

<  IB  in  feu-Arm,'  and  the  original  yassal  is  still  alire. 

4  Sopposing  the  respondent  to  have  been  duly  received  and  en* 
tered  by  the  complainers  as  their  vassal,  the  claim  for  composition 
is  eituiguiriied,  and  the  ccnnplainers  must  be  held  to  have  passed 
from  it  ipso  £scto  of  their  giving  such  entry. 

5.  So  fiur  as  the  respondent's  tenure  i^  to  be  viewed  as  burgage^ 
no  oiftnposition  is  stipulated  by  his  titles,  and  none  is  exigible  or 
due  by  law. 

9.  Unless  as  an  adjunct  or  accessory  of  the  holding,  there  is  no 
direct  obligation  imposed  upon,  or  undertaken  by  the  respondent, 
ttmier  irfuch  the  claim  pursued  for  can  be  nuide  good  against  him* 

The  Lord  Granary  <  having  heard  counsel  for  the  parties,  advo* 

<  eates  the  cause ;  assoilzies  the  defender  from  the  conclusions  of 
'  the  original  action,  and  decerns ;  finds  the  advocators  liable  in  the 

<  expenses  incurred  by  the  defender,  both  in  this  and  the  inferior 

*  court,  (except  those  expenses  relative  to  the  competency  of  this 
^  advoeation  already  decerned  for  f  ,)  of  which  allows  an  account  to 

<  be  ^en  in,  «id  remits  to  the  Auditor  to  tax  the  same,  and  to  re« 
•port' 

'  Nate* — The  object  Of  the  town  of  Perth  in  granting  this  charter 

*  wad  to  combine  a  butgi^-holding  with  a  ground-annual  payable 
'to the  town^  a  practice  not  uncommon  in  the  Scotch  burghs.    But 

*  they  have  attempted  to  do  this  in  a  manner  totally  incompatible  witb 
'  feodal  principles.     I'hey  declare  that  the  subject  should  hold  bur- 

*  gage  of  the  Crown  for  the  usual  reddendo  of  btirgal  services,  and 

<  also  of  the  Bli^istrates  and  Town-Council  for  payment  of  a  feu- 
^  duty  in  grain^  to  be  doubled  as  a  composition  on  ike  entry  of  sin- 

<  gnlar  successoFs.  Btit  it  is  impossible  for  a  vassal  to  hold  a  sub- 
'  jeet  of  two  immediate  superiors  at  the  same  time.  As  the  Magi- 
'  strates  had  the  power  of  conferring  either  a  burgage  or  a  feu  te- 

*  Dure^  a  doubt  might  have  arisen,  in  other  circumstances,  in  which 

*  This  was  th«  objection  to  the  title,  which  was  repeUed. 

f  Ao  objectioii  had  been  stated  by  the  defender  to  the  tide  of  the  ]tffi|^stnitei»  which 
«iiitpdltd»  and  eipensea  foaad  due,  (tide  Report,  87  Maj  1890.) 
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character  the  respondent  had  actually  entered*  But  no  audi  doubt 
can  exist  here.  He  has  resigned  on  a  procuiatory  executed  in  tlie 
hands  of  the  bailie,  and  his  sasine  is  registrated  in  the  books  of  the 
burgh.  Even  if  he  had  wished  to  enter  in  a  feu-holding  of  the 
Town,  he  could  not  have  done  so  under  this  charter,  which  con- 
tains no  precept  of  sasine,  but  only  a  procuratory  of  resignation, 
the  execution  of  which  never  could  have  the  e£feet  of  placing  him 
in  the  situation  of  a  vassal  holding  of  the  Town*  Accordingly,  the 
respondent's  counsel  very  properly  admitted  at  the  Bar,  thsit  the 
respondent  is;  the  entered  vassal  of  the  Crown  in  bui^^age,  and  that 
he  is  not  the  entered  vassal  of  the  town  in  feu.  It  follows  by  ne^ 
cessary  consequence,  that  he  cannot  be  made  liable  in  an  ordinaiy 
action  for  the  composition  of  a  singular  successor,  only  payable  on 
an  entry  in  feiu,  an  entry  which  neither  is  nor  can  be  made  by  vir- 
tue of  this  charter.  It  is  said  that  the  town  of  Perth  has  long 
been  in  use  to  make  such  grants ;  but  no  local  practice,  however 
inveterate,  can  derogate  from  the  fundamental  principles  of  law/ 


After  hearing  counsel  on  a  reclaiming  note  for  the  Magistrates — 
Ijord  Balgray  observed — That  the  case  was  one  of  great  import- 
ance, and  that  he  concurred  in  all  the  principles  of  law  laid  down  in 
the  note  subjoined  to  the  interlocutor  of  the  Lord  Ordinary;  but  these 
were  not  decisive  of  the  present  question.  It  was  agreeable  to  the 
principles  of  contracts,  that  the  contracting  parties  should  pay  what 
they  had  obliged  themselves  to  pay,  and,  according  to  this  rule,  it 
was  quite  competent  and  usual  in  buigage-holdings  to  ei^;iaft  va- 
rious conditions  and  prestations,  as,  for  instance,  the  payment  of  a 
sum  of  money,  (such  as  here  occurred,)  which  conditions  might  be 
enforced  by  a  court  of  law.  But  the  blunder  here  was  in  attemptmg 
to  blend  the  two  holdings,  a  thing  which  was  quite  incompetent ;  but 
still,  whatever  might  be  the  nature  of  the  present  holding,  there  was 
in  gremio  of  the  charter,  which  formed  the  contract  between  the  par- 
ties, the  condition  of  the  annual  payment,  and  of  the  duplication  on 
the  entry  of  a  singular  successor,  and  this  might  be  made  effectaaL 
The  original  contract  with  Patrick  Stewart  was  entered  into  at  a 
sale  by  public  roup,  where  the  conditions  of  the  holding  were  set 
forth,  by  which  both  parties  were  bound.  The  same  blunders  as 
here  occurred  had  been  committed  by  other  burghs,  in  attempting 
to  mix  together  the  holdings  by  feu  and  buigage.  These  errors,, 
his  Lordship  knew,  had  been  pointed  out  by  the  late  Lord  Pre- 
sident Blair  and  Mr  RoUand,  when  consulted  on  securities  to  be 
granted  on  property  so  situated ;  but  die  practice  had  become  inve- 
terate, and  tiie  parties  persisted  in  it.  In  the  present  case  the  mis- 
take had  been  comn^itted  by  the  town-derk  of  PertL      But  still 
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there  was  a  bindiiig  and  onerous  contract  between  the  parties ;  and  18  Dec  1890. 

iptt  it  equitable  that  one  of  them  shoidd  be  liberated  from  the  con*    ^*^^y^ 

SAoDB  contained  in  it,  in  consequence,  of  this  error  ?  His  Lorddiip  p^'^*^jf. 

tluN^ht  not ;  and  that  the  party  was  bound  to  fulfil  these  conditions,  art. 

If  the  attempt  to  enforce  them  had  been  made  by  a  process  of  mails  ^  .^.^^  ^ 

and  datieSy  i^ch  was  a  real  action,  this  could  not  have  been  Court. 

fiiDctioiied,  and  the  action  must  have  been  dismissed;  but  there 

vas  here  a  personal  obligation  annexed  to  the  contract,  and  a  per^ 

gonal  action,  which  was  a  different  proceeding,  had  been  brought  to 

enforoe  the  fulfilment  of  it     The  proper  mode,  no  doubt,  for  the 

Magistrates  to  have  followed,  would  have  been  to  have  brought  an 

acdia  of  dedamter,  in  which  the  matters  would  have  been  placed 

on  a  jmfper  footing ;  but  still,  considering  the  whole  circumstances, 

his  Lordship  was  inclined  to  think  that  such  an  interlocutor  might 

he  pronounced,  which,  while  it  gave  sanction  to  all  the  principles 

hid  down  by  the  Lord  Ordinary,  might  differ  in  its  conclusions,  by 

liodiflg  that  the  defender  was  bound  to  pay  the  sums  demanded  in 

the  action  before  the  Sherifl^  in  terms  of  the  contract* 

Ltrd  Craigie  concurred  in  general  with  Lord  Balgray.  He  ob- 
flerred,  that  in  the  case  of  Irvine,  in  1752,  it  was  decided  that  the 
Magistrates  of  royal  burghs  might,  for  the  benefit  of  the  communi- 
ty, giaot  leases  or  feus  of  the  common  lands  or  property,  which 
vcre  parts  of  the  burgh ;  these  two  rights,  though  differing  in 
some  particulars,  being  thus  considered  of  the  same  import  and 
eflect  The  latter,  however,  seemed  to  have  been  preferred,  al- 
though the  expense  of  making  out  the  title-deeds  is  greater,  and 
the  casualties  of  superiority,  and  particularly  that  of  non-entry, 
most  be  taken  into  computation.  But  when  conveyances  were  to 
be  made  in  virtue  of  such  agreements,  a  difficulty  occurred.  If  a 
feu  was  granted  in  the  ordinary  terms,  the  vassal  paying  the  feu- 
dntjr  pro  omni  alio  onere,  the  vassal  might  thus  become  exempted 
fraiaAe  ordinaryburdens  in  royal  burghs  as  to  watching,  warding,  &c 
There  was  also  a  difficulty  as  to  the  recording  of  the  infeftments, — ^the 
deikof  the  buigh,  who,  in  bu]f;age-holding,  must  be  resorted  to,  not 
having  any  privilege  as  to  feu-holdings,  which  might  be  recorded 
in  other  registers.  In  order  to  obviate  these  difficulties,  various  expe- 
dioits  had  been  resorted  to  in  different  burghs,  and  it  is  believed  the 
one  which  has  been  adopted  by  the  Magistrates  of  Perth  had  been 
generally  approved  of;  and  this  was  by  introducing  two  sorts  of  hold- 
ing, the  primary  one  being  that  of  burgage,  so  as  to  preserve  all 
the  rights  and  privileges  of  the  burgh,  and  the  other  containing  all 
the  elements  of  feu-tenure,  and  intended  to  regulate  the  obligations 
between  the  ma^trates  and  their  feuars,  in  the  same  manner  as  if  a 
feo-right  only  had  been  granted.   There  is  an  apparent  anomaly  and 
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]8  Dec.  I8sa  incoiunrtency  in  the  conveyanoe,  bat  it  e3q>re88e8  with  snfficienl 

^-^Y^^    clearness  the  purpoeet  and  oonditionfl  of  the  grant ;  the  person  infeft 

Pa^v[*^w.  ^^S  thereby  obliged  to  pay  the  stipnhited  feunlaty)  and  a  dapIi-» 

wt  ^  cando  at  the  entry  of  an  heir  or  singular  suocesBor.     If  a  demand 

Opinion  of       <^uld  be  made  for  the  feu->dttty  from  a  singular  successor,  which 

Court.  cannot  be  disputed,  it  does  not  appear  upon  what  grounds  a  party, 

taking  under  a  conveyance  containing  a  stipulation  to  that  efiect^ 

can  refuse  payment  of  the  duplioando*   In  the  late  case  of  the  Ma* 

gistrates  of  Glasgow  v.  Dawson  and  Mitchell,  ( 15  June  1834,  and 

14  Nov.  182&,)  the  origiual  title  was  such  as  to  import  dther  a 

bui^age  or  feu  tenure ;  but  the  general  and  immediate  words  in 

the  conveyance  imported  a  bui^^age  tenure,  and  there  was  no  sp^ 

dal  stipulation,  as  in  the  present  case,  expressly  providing  for  a 

double  holding.    And  although  the  ultimate  decision  of  the  Court 

was  in  favour  of  a  burgage-holding,  no  doubt  was  entertained  that 

the  obligations  stipulated  as  to  the  payment  of  feu*duty  and  of  a 

duplicand  still  remained  in  force  against  the  holders  of  the  property. 

In  the  present  case,  although  there  had  been  no  special  provinon 

as  to  a  feu^'holding,  the  stipulations  with  regard  to  the  payment  of 

an  annual  duty,  and  a  duplication  of  it  at  certain  times,  would  still 

be  effectual.     As  to  the  necessity  of  a  declaratory  action  in  such  a 

ease,  he  could  see  none  for  it ;  the  demand  being  made  for  a  pay* 

ment  of  a  sum  of  money,  stipulated  in  the  contract  between  the 

parties,  and  in  the  inf efixnent  which  followed  upon  it. 

Lard  GUKes  was  of  opinion,  that  it  was  not  necessary,  in  the 
decision  of  the  present  question,  to  enter  into  those  principles  of 
hw  which  had  been  so  well  and  so  clearly  laid  down  m  the  note 
of  the  Lord  Ordinary ;  neither  was  it  the  duty  of  the  Court  to  at* 
tend  to  the  alleged  practice  in  different  parts  of  the  country^  or  to 
inake  the  rules  of  kw  gins  way  to  the  forms  adopted  by  any  par- 
ticular burgh.  This  would  throw  the  law  into  the  greatest  oob« 
fosion ;  but  this  did  not  decide  the  question.  There  could  be  no 
doubt,  where  a  contract  was  entered  into  between  two  parties,  the 
conditions  of  it,  if  legal  and  sufficiently  defined^  were  binding  npcm 
both  parties,  and  upon  their  heirs  and  representatives.  Now,  it  may 
be  true,  in  the  present  case,  that  there  is  no  fett^-right  or  proper  feu- 
eontract,  and  b31  that  is  said  in  the  charter  about  feu-holding  and 
feu-duties  is  mere  jargon,  or  worse  t  but  a  stipulation  had  been  in-* 
serted  in  the  contract  for  payment  of  a  certain  quantity  of  grain 
annually,  in  name  of  feu-duty,  which  appeared  to  have  been  paid 
without  dispute ;  and  a  duplication  had  also  been  stipulated  on  the 
entry  of  singular  successors,  which  was  the  same  thing  as  a  hi^er 
sum  stipulated  to  be  paid  upon  any  future  and  uncertain  event,  a 
stipulation  which  was  quite  competent.     Now,  although  there  was 
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a&d  ecndd  be  no  fen-daty,  yet  the  011m  agreed  upon  unui  due,  and  IS  Dttc.  I8a9« 
ni^ht  be  demanded,  in  termi  of  the  contract,  from  the  oontracting    ^"^y^^ 
parties,  and  their  hein  and  representatives.    But  the  qu^tion  here  p^S^^S^. 
mm,  hxfw  far  third  parties  eoqld  be  boond  by  such  conditions.  art. 

Lord  Balgro}/  baring  here .  observed  that  Malcom  Stewart  had  opinion  of 
been  a  party  to  the  original  contract  in  1804,  and  was  therefore  Court. 
bound  to  the  conditions  of  it, — 

Lord  GiUies  said,  &at  this  was  not  consistent  with  the  terms  of 
die  snmnums  before  the  Sheriff,  in  which  it  was  set  forth,  that  Pa-- 
trick  Stewart  had  sold  the  lot  of  land  in  quesdiMi  to  Malcom  Stew- 
art, who  had  been  infeft,  and  his  sasine  recorded,  and  that  he,  Mai- 
ttRD,  was  therefore  liable,  <  as  a  singular  successor,'  for  a  duplica-' 
lion  of  the  fen-duty,  &c.  His  Lordship  was  therefore  bound  to  hold 
Um  as  a  singular  successor^  in  terms  of  this  summons.  But  in  this 
character  it  was  very  doubtful  how  fiur  such  a  stipulation  as  the  pre* 
sent  could  be  rendered  effectual  against  him,  and  whether  it  could 
be  considered  as  a  real  burden  on  the  lands.  But,  besides,  his  Lord- 
dap  was  of  opinion,  that  it  was  impossible  to  give  decree  for  pay- 
moit  of  the  sum  claimed,  in  terms  of  the  conclusions  of  the  action, 
wUdi  were,  that  the  said  Malcom  Stewart  should  be  decerned  to 
make  payment  of  the  sum  demanded,  *  as  the  double  feu-duty  exi- 
^gible  on  his  sncoession  to  the  said  lot,'  &c.  Now,  it  was  impossible 
to  hdld  this  sum  due  as  a  double  feu-duty.  There  was  no  feu-hold- 
ki|^  at  all ;  and,  therefore,  whatever  right  the  Magistrates  might 
lave  to  the  sum  claimed  by  them,  in  virtue  of  the  stipulati<m  in  the 
eontraet,  the  Court  could  do  nothing  under  the  present  summons 
than  asBoibde  the  defender  from  the  oondnsions,  though  there  might 
be  a  reservation  to  the  Magistrates  cS  their  right  to  bring  such  other 
action  as  they  might  be  advised* 

Hie  Ijord  Jhrendmt  was  of  die  same  opinion,  and  thought  that 
the  defender  must  be  assoilzied.  It  seemed  to  have  been  held  in 
piactioe  that  the  magistrates  cf  burghs,  who  were  merely  commis- 
gkmers  for  the  Crown  in  regard  to  the  burgh  lands,  for  the  purpose 
of  giving  infeftments  in  them  more  burgi,  and  for  the  services  used 
aad  wont,  wore  entitled  to  annex  such  conditions  to  the  grants  as 
they  thought  proper ;  but,  in  point  of  law,  they  had  no  such  right, 
as  die  imposition  of  such  burdens  interfered  with  the  performance 
of  hurgh  services,  the  holders  being  thereby  rendered  less  able  to 
perform  them.  It  would  have  been  well  if  the  practice  had  been 
cbedted  at  the  beginning,  when  it  would  have  been  competent 
for  the  burgh  vassals  to  have  insisted  upon  having  infeftments  given 
diem  more  borgi,  for  services  used  and  wont,  without  any  additi<mal 
burdens  beii^  imposed.  But  this  perhaps  was  now  too  late,  and  it 
night  be  a  different  question  whether  sufficient  sanction  had  been 
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Id  Dtc  I630L  given  by  the  practice  founded  on^  to  annex  such  conditions  to  their 
^•^y^^  burgage-holdings  as  here  occurred.  But  his  Lordship  was  cleaiiy 
PerS'uT^w-  ^^  opinion,  that  the  magistrates  of  burghs  were  not  entitled  to  act 
as  superiors,  and  grant  feu*h<ddings  so  as  to  entitie  tiiem  to  insist  in 
such  an  action  as  the  present  Tlie  only  way  of  trying  their  right 
would,  in  tiie  present  case,  be  by  an  action  of  declarator,  in  which 
they  should  crave  that  all  the  dauses  about  feu-holdings  should  be 
expunged  from  the  deeds,  and  conclude  that  the  contract  should  be 
fulfilled  by  payment  of  the  duties.  But  a  decerniture  in  the  pre- 
sent action,  in  fiivour  of  the  Magistrates,  would  give  sanction  to  an 
error  in  the  holding  more  absurd  then  any  which  had  come  under 
the  notice  of  tiie  Court  Besides,  there  was  a  great  deal  in  what 
had  fEtUen  from  Lord  Gillies  as  to  the  defender  Stewart  being  a  third 
party,  in  regard  to  the  contract  entered  into  between  the  Magistrates 
and  his  brother  Patrick  Stewart 

Idyrd  Gillies  suggested  whether  an  adjudger  would  be  bound  by 
the  conditions  in  the  charter,  and  whether  he  would  not  be  entided 
to  insist  upon  having  an  infeftment  more  burgi,  without  being 
bound  by  the  stipulations  which  had  been  annexed  to  the  grant 

Lord  Craiffte^  (in  reference  to  what  had  been  said  by  the  Lord 
President,)  observed,  tiiat  whatever  might  be  the  case  with  regard 
to  proper  burgage  tenements,  as  they  stood  at  the  original  establish- 
ment of  the  burgh,  the  law  was  clearly  fixed,  in  the  case  of  Irvine, 
with  regard  to  commonties  or  other  properties  belonging  to  the 
burgh ;  the  ISIagistrates,  as  administrators  for  the  community,  being 
authorised  to  grant  feu-rights  as  well  as  leases,  when  that  could  be 
done  for  the  benefit  of  the  community ;  and  unless,  the  law  were 
so,  the  right  of  the  respondents  in  this  case,  to  a  part  of  the  com- 
mon muir  of  tiie  town,  would  be  inept 

The  Lord  President  said,  tiiat  the  Mi^trates  sometimes  held 
lands  belonging  to  the  burgh,  which  were  not  pr<^rly  buigage 
lands,  and  of  such  it  was  undoubtedly  competent  to  grant  feus ;  for 
instance,  the  Magistrates  of  Edinburgh  held  the  property  of  Bumts- 
field  Links  in  this  way,  of  which  they  had  been  in  the  practice 
(which  was  quite  competent)  of  granting  feu-rights,  but  it  was 
quite  incompetent  for  them  to  do  so^  of  any  part  of  the  old  royalty 
of  the  city. 

.  Lord  Balgray  said,  that  upon  reconsidering  tiie  form  of  the  sum- 
mons, in  which  feu-duty  alone  was  demanded,  he  was  satisfied  that 
decree  could  not  be  given  in  terms  of  it,  and  that  it  was  necessary 
for  the  Magistrates  to  have  recourse  to  a  dechirator. 

Their  Lordships,  therefore,  ^  having  regard  to  the  terms  of  the 
<  summons,  refuse  the  note,  and  adhere  to  the  interlocutor  complam- 
'  ed  of;  reserving  to  the  Magistrates  of  Pertii  to  bring  such  action 


Judgment. 
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<  dpinai  tbe  Mspoadent^  air  they  may  be  advised  to  ingtitate,  for  l 
^MSiment  of  the prestatioiii  or  other  sdpulatioiis  contained  in  their 

•  costract  with  him,  bb  accords,  and  to  tiie  respondent  his  defences  p^^^^w- 

*  dMreto:  Find  the  complatiner  liable  in  iGuther  expenses/  art. 

lad  Orffinaryy   CbrdbiiM.  Act   Lord  Advoeali,  fJeffr^tJ  Jametonf  PatUm, 

WwkMm^,  W.  a  Agent.       Alt.  RkAarflardp  hotf.      Gih^Crmff$,  Ward- 
lam  Jr  DdsU,  W.  &  Agenti. 

c. 


SECOND  DIVISION. 

No.  XXXIX.  18  December  1830. 

KIBBLES 
offainst  '    . 

STEVENSON,  &c. 

iKPEVTMBKr. SaSIKE. — REGISTRATION. — StAT.    161^,  C  16. — 

Jn  utfefiment  tmneorded  wiAm  the  sixty  day$^  does  not  exJiaustthe 
pneqatofsasbie. 

A  marriage-oontract  between  the  father  and  mother  of  the  defend^ 
en  contained  a  precept  of  sasine  in  certain  lands  which  were  con- 
veyed in  the  contract  This  was  dated  10  August  179d»  and  in« 
feftment  was  taken  upon  it  the  same  day ;  but  this  sasine  was  never 
recorded.  Upon  the  25  December  1793,  another  infeftment  was 
l^en  upon  the  same  precept,  which  was  duly  recorded  in  terms  of 
the  statute. 

An  action  of  reduction  was  afterwards  instituted  of  this  infeft- 
ment upon  various  grounds,  and,  inter  alia,  in  respect  that  *  the 
« aaae  originally  taken  upon  the  said  contract  of  marriage  was 

<  not  duly  recorded  in  terms  of  the  act  of  Parliament;  but  being 

<  ftill  effectual  against  the  granters  and  their  heirs,  the  precept  of 
( name  was  exhausted,  and  the  second  sasine  put  upon  record  was 
*  inept  and  incompetent' 

The  defence  against  this  objection  was,  that  there  was  no  in- 
competency in  taking  a  second  infeftment  where  the  first  has  not 
been  recorded. 
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18  Pec  1830.      The  paint  was  arj^aed  iti  oases,  in  which  ftolli  parties  referked  to 
^v^^     the  discussion  whieh  had  taken  pbce  in  the  case  of  Kibble  v.  Stew^ 

ITiKKloa  M 

SteTeofloo,*  ^^  ^  ^^  ^^^  1814,  when  diis  question  was  bh>ught  folly  undsr 
the  consideration  of  the  Court,  although,  from  the  shape  of  the 
action,  no  judgment  was  pronounced  specially  upon  it. 

The  Lord  Ordinary  sustained  the  defences,  and  assoilzied  the  de- 
fenders. 

The  pursuers  reclaimed^  and  the  Court  required  the  opinions  of 
the  other  Division  and  Permanent  Lords  Ordinary,  upon  the  ques- 
tion in  law  which  was  thus  raiaed. 


Opinion  of 
Court. 


The  Ijord  Justice-Clerk* — The  objection  to  the  second  infefbnent 
upon  the  same  precept  is  of  a  very  important  and  delicate  nature,  and 
if  it  were  now  raised  for  tiie  first  time,  I  shoidd  like  to  haye  it 
more  fully  argued ;  but  I  cannot  forget  the  full  discussion  which 
the  question  had  in  this  Division,  in  the  case  of  Kibble  v.  Stewart, 
in  which  I  arrived,  along  with  a  majority  of  the  Court,  at  a  decid- 
ed opinion,  that  the  objection  to  the  second  infefbnent  is  not  well 
founded.  That  was  followed  by  the  case  of  Baxter*,  in  1818,  in 
which  a  majority  of  the  other  Division  appear  to  have  arrived  at  a 
similar  result.  In  the  case  of  Mr  Scott  Moncriefi^,  (see  Fac  (M. 
19  Dec.  1839,  naUy)  the  Court  interponed  its  authority  to  a  new 
infeftment  taken  on  a  Crown  charter,  in  which  the  former  sanne 
had  been  blundered.  I  am  therefore  of  opinion,  that  we  ought  to 
adhere  to  this  interlocutor. 

Lord  Cringletie. — I  am  entirely  of  the  same  opinion. 

Lord  Glenlee, — Considering  how  much  Ais  question  has  been 
disputed,  I  think  it  would  be  fit  to  take  the  opinion  of  the  whcde 
Court,  in  order  to  set  it  at  rest.  The  case  of  Mr  Seott  Moncrieff 
is  scarcely  in  point,  for  there  the  objection  was  that  the  first  sasine 
was  not  in  terms  of  the  precept ;  now,  there  is  no  doubt  that  the 
precept  could  not  be  exhausted  by  a  sasine  which  was  not  taken  in 
obedience  to  it  The  difficulty  here  is,  that  the  firet  sasine,  bekig 
efiectual  against  the  granter  and  his  heirs,  totally  divests  him,  and, 
therefore,  that  there  was  no  warrant  fbr  taking  the  second.  It  may, 
however,  be  a  sufficient  answer,  that  the  precept  is  to  give  an  in- 
feftment  that  shall  be  effectual  to  the  disponee,  and  that  conse- 


*  This  case,  Baxter  v.  Watson,  is  not  reported,  because  it  was  taken  out  of  Court  hj  a 
conproviise,  after  the  first  judgaoent  had  been  prononnced,  and  a  leckumiqg  pf tidon 
bad  been  presented  against  it.  The  judgment  of  the  Court  was  in  faTour  of  the  tbU- 
dity  of  the  second  infefbnent ;  but  in  consequence  of  a  dissentient  opinion  expressed  by 
one  of  the  Judges,  (Lord  Balgrsy,)  a  hearing  in  presence  was  ordered  on  the  reclaim- 
ing petitioni  and  the  case  was  afterwards  compromised. 
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quBBliy  the  fint,  wbiek  is  not  fla»  cannot  be  held  te  exlMust  the  IS  Dec.  itaa 
iptfiant.    Upon  the  whole,  I  am  rather  inclined  to  think  that  die    ^-^y'^^ 
iBterioentor  may  be  light;  bat  I  am  dear,  that  bdEvre  deciding  a  stU«iiMiL. 
point  of  this  natore,  weahouldtake  the  opinion  of  the  other  Judges.  '- 

The  Court  accordingly,  (21  May  1830,)  appointed  the  record  cStrnT  ^ 
woA  cases  for  the  parties  to  be  laid  before  the  Lords  of  the  First  Di- 
Tiaion  and  the  Lords  Ordinary,  for  their  c^inioas. 

The  following  printed  opinions  were  accordingly  given  in. 

OpisrioKe  OF  Constti^tei)  Judges. 
Lords  Presidtnt^  GiBiei^  Mwdwcbsmh^  Mackenzie^  Carehouie^  New^  Opmioiu  of 
tMf  RUerton  axid  Moncmff. — *  The  question  on  which  our  opinion  ^J^JjJ^ 
'  is  aaked»  ia  oertainly  one  of  considerable  nicety,  and  yarious  diffi- 
ealties  and  anomaliefi  occur  in  whichever  view  it  is  considered. 

<  But,  on  the  whole,  we  are  of  opinion^  that  the  precept  of  saaine 
vas  notezhanstedby  the  nnrecorded  sasine ;  and  that  it  was  com-* 
|ieteot  to  execute  that  preceptof  new,  by  taking  and  dtdy  record- 
ing a  second  sasine. 

( The  difficulty  arises  from  the  peculiar  terms  in  which  the  act 
1617  is  worded,  as  it  does  not,  in  a  single  word,  declare,  that  a  sa^ 
one  not  duly  recorded  '  shall  be  null,'  but  that  the  same  shall 
^  make  no  foith  in  judgment,  by  way  of  action  or  exception,  in 
^  prejudice  of  a  third  party  who  hath  acquired  a  perfect  and  lawful 
^  light  to  the  said  kmds  and  heritages ;  but  prejudice  alwaya  to 
^  d^  to  use  the  said  writs  against  the  maker  thereof,  his  heirs  and 
^  Bttcoessors.' 

<  Butwe  are  ofcpiidan^  that,  in  foiroonstniction,  this  does  amount 
to  a  declaration  of  nullity.  The  exception  as  to  the  maker,  and 
his  heirs  and  successors,  appear  to  be  mere  surplusage,  for  a  char- 
ter or  disposition  would  be  good  against  the  granter  and  his  heirs, 
eren  though  it  did  not  contain  a  precept  of  saaine ;  or,  perhaps, 
this  exception  was  added,  ob  majorem  cautelam,  lest  it  should  be 
B^jposed  that  without  it  a  man  might  object  to  a  deed  granted  by 
himseE 

<  And  we  cannot  possibly  suppose  that  it  could  be  the  intention 
d  the  legislature  to  make  a  distinction  in  thia  respect,  (when 
none  exists  in  reason  and  expediency,)  between  sasines  and  resig- 
nations ad  remanentiam. 

^  We  are  the  more  incHned  to  this  opinion,  because  all  the  diffi- 
enhies  of  the  case  were  fully  considered  by  both  Divisions  of  the 
Court  in  the  cases,  16  June  1814,  Kibble  v.  Sir  John  Shaw  Stew- 
art, in  the  Seoond  Division;  and  that  of  2  December  1818»  Bax- 
ter V.  Watson,  in  the  First  Divisicm ;  and  to  the  same  effect,  there 
IS  the  case,  in  1818^  of  Dr  Keltic,  decided  by  the  Sdcond  Division, 
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and  t&ft^  teo,  ih'a  coiiipetit{<m  with  creditors;  Tbefefivre,  on  tiw 
whole,  as  we  think  that  the  act  1617  is  capable  of  tikis  constraetion, 
and  as  tihis  interpretation  of  it  is  certainly  ike  most  expedient  and 
analogous  to  the  undoubted  law  in  the  case  of*  resignations  ad  re- 
manentiam,  we  are  of  opinion,  that  the  second  sasine  in  this  ease  is 
not  niuU,  by  reason  of  the  precept  having  been  ezhstusted  by  a 
prior  sasine  not  duly  recorded.' 


Lard  MeAoyrL — '  After  the  opinions  which  haye  been  giv^  it 
is  with  great  diffidence  that  I  expreas  the  doubts  which  I  still  en- 
tertain* But  when  I  contrast  the  terms  used  in  the  act  1#17, 
c  16,  with  those  in  prior  and  subsequent  statutes,  which,  in  brief 
and  apt  terms,  declare  a  nullity ;  and,  further,  when  I  consider 
the  interpretation  piit  upon  them  by  the  Judg^  irinowere  oon- 
temporaty  with  the  enactment,  I  hare  great  difficulty  in  holding, 
that  an  unregistered  sasine  is  null  to  all  intents,  and  that  a  po* 
prietor  in  diat  situation  has  nothing  mere  than  a  mere  per8<MBl 
right,  like  a  disponee  uninfeft. 

<  Thus,  by  1565,  c.  29,  it  is  declared,  that  a  writing  or  instru- 
ment, bearing  or  containing  a  reversion,  <  sail  mak  na  faitb  hot  gif 

^  it  be  insert'  in  the  register.  And,  by  1599,  (vol.  iv.  p.  184,  new 
edit.)^  saaines,  &c.  are  to  be  regbtered  widiin  forty  days  of  their 
dates,  <  otherwise  to  be  null,  and  to  mak  na  faith  in  judgment  sor 

*  otttwith,  and  the  said  nullity  to  be  resand  be  way  of  exception  f 
and,  after  appointing'local  Tegisters,  the  act  concludes,  <  and  tl)^ 

<  nane  of  the  saids  eyidents  be  of  force,  strenth  or  effect  to  ony  in- 
^  tention,  bot  to  be  null  and  of  nane  avail,  exc^  the  same  be 

<  registrat  as  said  is.' 

<  Between  these  statutes,  which  import  absolute  nullity,  and  tbtf 
act  1617,  c.  16,  there  is  die  most  marked  distinction,  implying,  m 
it  would  seem,  an  intention  not  to  make  non-registratibn  an  absoiute 
nullity,  but  only  that,  as  a  latent  right,  it  should  not  stand  in  tbe 
way  of  a  competitor  claiming  by  a  sasine  duly  recorded.  For  it  pro- 
vi<ks  diat,  if  the  writs  shall  not  be  roistered  within  sixty  days, 
they  are  ^  to  make  no  faith  in  judgment  by  way  of  action  ot  exoep- 
^  tion.'  K  the  chnse  had  stopt  here,  the  nullity  would  have  been 
absolute  against  all,  except,  of  course,  the  grantor  and  his  heir,  iriio 
could  not  refuse  to  fulfil  an  agpreement  lawfully  entered  into,  wbe- 
ther  infeftment  had  followed  oh  it  or  not ;  and  here  I  think  it  wonld 
have  stopped,  or  would  have  adopted  the  phraseolc^  ahready  known 
and  ren^ised  in  the  strong  and  unambiguous  language  of  the  act 
1599,  or  the  more  abbreviated  form  of  1555,  if  absolute  nulHtybad 
been  intended ;  but,  instead  of  doing  so,  it  proceeds  to  define  and 
limit  those  against  whom  an  unregistered  sasine  is  to  bear  no  fiutb, 
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■m.  < In prejvdSoe ^ II Ifalrd petty ^o htttti ftcip^  IB  Bfcc  »». 

M  kirfiil  ri^bt  to  tke  Mid  kaiids  and  keiitiges,  btt pi^^udioe  alwayfl    *^-^y^^ 
M  to  Um  to  use  ^  sskb  write  against  die  pttrtie  makef  lb«reof,  Us  ^!^^ 
"  kens  and  BO€<M8orB/  — ^ — 

<  It  bas  been  said  tfau  the  tetiM  nsed  ittpovt  mei^ly,  tluO;  «n  1^ 

« gktered  sanne  u  null,  bat  that  there  is  a  petscmal  exception  against  Judgei. 

<  the  grmtor  or  Ms  hdr  pkading  the  nullity.    Bat  i  d6  not  think 

*  dnt  diis  i»  the  correct  intorpretatiom  ef  the  statute.    For,  in  oon-* 

<  straiia^  a  statuto,  t  understand  these  rules  of  inteifM^etotlan  should 

<  be  absent;  Jtrtt^  As  fer  as  possiUe  to  gite  elfeet  to  every  mate* 

*  ml  wofd  of  file  statoto ;  ieecnd^  That  where,  b  the  same  enactmenl^ 

<  or  in  enaetinents  on  the  same  subjeot,  a  variation  in  the  phfaseo^ 

<  logy  oeeors,  aCtenti^m  should  be  paid  to  this  variation ;  and,  MrdP- 

*  ^  That  the  eontempoianeotts  intorpFStation  of  lawy^s  and  judges 
'flhouhi  be  adopted,  tttther  than  any  aune  redMt,  as  most  likely  to 

<  ^seoyer  ito  genuine  meaniag.  Now,  it  seems  not  disputable,  that 
( the  Judges  who  probably  framed  the  act  1617  did  not  interpret  it 

<  80  as  absoliitely  to  nidlify  an  unregistered  sasme,  but  to  a  certain 

*  extent  ganre  effeet  toit^  eVM  when  not  used  i^nst  Ae  grantor  o^ 
•theirs.  On  25  Mardi  10^  Durie  reports  this  case:  « In  an 
<<  adjaa  pursued  by  tiie  Laird  of  Dunipaee  contra  his  Temnas,  where- 
in in  Ae  pnsuer^s  sasine  being  quarrelled  for  not  being  registored  in 
*(  tke  derk-iwgister's  books  within  the  space  of  sixty  days  after  tibe 
'■date  theopeof,  tlie  Lords  repelled  that  allegeance,  because  they 
»  fnmd  no  person  had  iatorest'to  propone  that  nijdlity,  but  a  third 
<*penQn  who  had  a  lawM  right  to  the  knds  stamUn^  in  hi»  person, 
^M  the  words  of  that  act  itself  purport^  via.  the  act  of  Parliament 
» 1«I7;'  M.  18,538.  And  again,  34  March  18^6,  <  A  purchaser, 
^  dieugh  his  sasine  was  not  ragietored,  was  found  preferable  to  the 
<<9ellet^s  erector  arresthig  die  r^nts  in  the  tenants  hands,  for  the 
"floae  was  a  teti  right  with  regard  to  the  seller  and  his  creditor, 
**  and  consequently  against  the  tenante  who  did  pretond  no  right  to 
'^  ibe  propeity  f  M.  13^540. 

<  It  may  be  remarked,  in  passii^,  that  Lord  Hadinton,  who  be- 
'  cameTiesident  of  tiiis  Court  in  1616,  did  not  i^esign  that  situation 
^  tffi  Felmuuy  I#SO»    He  was  also  Secretary  of  Stato,  and  no  doubt 

*  VBs  the  author  of  the  improvement  up<m  the  secretary's  register,  in* 
^  trodoced  by  the  act  1617,  as  he  is  Imown  to  have  been  of  the  acts 
^paned  in  Pta&ment  I€31  $  HmM$  Dec.  606.  He  was  also  the 
'  fint  keeper  of  the  new  r^fister,  and  cannot  be  supposed  ignorant  of 
'  Ae  meaning  of  die  act,  or  to  have  put  a  wrong  intorfMretation  upon 

*  it;  yet,  ia  Uie  first  of  the  above  cases,  decided  when  he  presided  in 

*  die  Court,  tlte  person  entitled  to  olject  want  of  registration  is 

*  dearly  defined  in  tetms  of  the  act,  not  that  the  sasine  is  null.   And 
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18  0ec  1890.  *  by  th^  second)  the  same  is  held  good^  not  beeausie  of  the  pencAial 
^  objection  against  the  seller,  or  those  in  his  right  pleading  it,  but  it 
^  is  distinctly  held  to  be  a  real,  though  qualified  light.   Inlik^man- 

<  ner,  in  Lord  Cranston  v.  Scott,  18  Feb.  1631,  an  allegeance  was 

<  repelled,  *  because  a  sasine  not  registered  makes  a  r^  r^ht^  though 
<<  it  will  not  give  preference  in  a  competition;'  M.  13,545. 

<  In  Rowan  v.  Colnlle,  21  July  1631,  to  an  unregistered  sasine 

<  of  a  mill,  with  the  multures  of  the  defender's  lands,  the  defender 

<  could  not  object  nullity,  as  he  had  no  right  to  the  mill ;  M.  13,546. 
.    ^  At  a  later  period,  tiie  same  view  was  taken,  and  a  superior's  sh 

<  sine,  though  not  registered,  was  found  a  good  title  m  a  dedamtor 

<  of  non-entry  against  the  vassal,  ^  who  did  pretend  no  right  to  the 
"  superiority ;'  June  12  1673,  Faa  v.  Lord  Powrie,  ikf.  13)551. 

<  Again,  it  was  found,  that  ^  a  sasine  unregistered  was  not  abeo- 
<<  lutely  null,  but  may  be  an  active  tide,  in  an  improbadon  of  other 
<^  rights  on  that  land;'  Nov.  14  1678,  Dalmahoy  v.  Ainslie,  M. 
'  5170. 

<  Thus,  for  more  than  half  a  century  after  the  passing  of  the  act 

<  1617,  the  interpretation  put  upon  it  was  uniform,  and  not  import- 
^  ing  a  total  nullity,  as  is  prescribed  by  the  act  1599 ;  and  as  the  ob- 
>  ject  or  motive  of  these  two  acts,  as  indicated  in  their  preamble,  was 

<  dijfferent,  this 'may  account  for  their  different  effects.     The  act 

<  1599  was  to  prevent  injury,  by  tiie  forging  of  private  writs,  <  the 
<<  same  being  kepit  obscure,  quile  the  moyane  of  the  tryale  of  the 
<^  falset  of  thame  be  taken  away :'  hence  they  were  to  bo  xegisteted 

<  witiiin  forty  days,  otherwise  to  be  null,  as  if  they  had  been  foi^^ed. 

<  The  act  1617,  again,  was  to  prevent  an  evil  of  a  different  kind, 

<  the  mischief  arising  from  double  alienations  ^  by  the  fiuudulent 
<<  dealings  of  parties,  who,  having  analzied  their  lands,  by  their  nn- 
<^  just  concealing  of  some  private  right  made  by  them,  render  the 
^^  subsequent  alienation  done  ion  great  sums  of  moneys  altogether 
^\  unprofitable.'     Hence,  it  was  provided,  that  the  specified  writs 

<  should  be  made  public  by  registration,  ^  and  if  they  remain  private, 
'^  in  consequence  of  not  being  registered,  they  are  not  to  bear  &ith 
<^  against  the  party  to  whom  the  lands  are  analzied,  having  acquired 
^<  a  perfect  and  lawful  right  to  the  lands.'  To  remedy  tiie  evil  to 
^  be  provided  against,  it  was  not  necessary  to  go  liEurtheri  and,  ao- 
'  cordingly,  the  enacting  words  appear  expressly  limited  to  tiie  ob- 
^  ject  in  view ;  and  the  interpretation  put  upon  the  act  during  a 

<  century,  at  least,  did  not  extend  its  meaning. 
/    <  The  authority  of  Stair,  (iL  3,  22,)  is  referred  to  as  importing 
^  the  absolute  nuUity  of  a  sasine  unregistered,  where  he  says,  ^  they 
<<  are  null.'    Considering  the  numerous  cases  in  his  own  time,  wheie 

<  effect  was  given  to  such  a  sasine^  when  not  used  in  competition  for 
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die  hania^  it  wmild  have  been  singular  if  be  had  so  laid  down  the  18  Dec.  183a 
kw ;  but  be  clearly  means  null,  in  terms  of  the  statute,  against  third  ^^^^y^ 
parties :  For,  in  treating,  in  a  previous  page,  (ii«  3,  20,)  directly  of  f^^^Q. 
the  sdbject  of  sasines,  he  mentions  the  necessity  of  registration  as    -7-; — 
required  by  1617^  16,  and  recites  the  precise  terms  of  the  act ;  and  ^^g^,]^^ 
it  is  only  when  he  comes  to  discuss  die  question,  what  would  be  Judgei, 
the  eflbct  if  a  sasine  were  given  in  to  be  recorded,  and  the  keeper 
were  to  mark  the  same  registrate,  but  yet  not  insert  it  in  the  regis- 
ter, that  he  uses  the  above  terms,  importing  no  more  than  the  nul- 
%,  so  &r  as  it  goes,  by  the  act;  and  accordingly  when,  at  a  sub-      * 
sequent  part  of  his  woric,  (iv.  35,  S2,)  he  treats  of  competition,  he 
iqfs, '  Saaines,  inhibitions  and  interdictions,  are  ordained  to  be  re- 
listtafe,  as  before  expressed,  or  otherwise  they  are  null  as  to  any 
wko  haoe  a  eompUte  rights  who  tiiereby  are  preferable.* 
'  Again,  instruments  of  resignation  ad  remanentiam  were,  by  1669, 
ti  d^  to  be  registered  within  sixty  days,  ^  otherwise  the  said  resig- 
^  natioos  to  be  null/ 
<  It  has  been  said,  that  there  was  no  reason  for  making  any  differ- 
eaee  between  the  consequence  of  not  registering  this  instrument, 
and  tiie  writs  mentioned  in  1617 ;  and  therefore,  as  this  was  decla- 
red null,  so  it  must  be  understood  that  the  others  were  held  to  be 
90  to.  But,  as  the  resignation  could  not  be  quarrelled  by  tiie  grant- 
er  or  his  heirsy  if  creditors  and  singular  successors  were  guarded 
a§[auist  their  ignorance  of  this  transfer  of  tile  pn^rty  to  the  supe- 
rior, there  was  no  otiier  party  against  whom  the  superior,  having 
the  radical  right  in  hini,  required  to  use  sueh  a  tide;  and,  therefore, 
the  qualification  of  nullity  only  against  third  parties  having  lawful 
i%ktB  in  the  lands  was  not  necessary  to  give  the  full  benefit  of  the 
act  of  resignation  to  the  superior,  witliout  injury  to  the  singular 
Buceeasor  of  the  resigner.  But  whether  we  can  now  dieicover  a  suf- 
icient  reason  for  the  difference  of  expression,  the  difference  is  ob- 
Tk>us;  and  it  must  be  recollected,  that,  at  this  very  time,  the  Court 
was  giving  effect  to  a  sasine  unregistrate,  and  not  holding  it  an 
abfidute  nullity. 

^  If  the  object  of  1660  had  been  precisely  the  same  as  that  of  the 
act  1617,  and  if  the  simple  declaration  tiiat  it  was  null  was  equiva^ 
lent  to  that  enactment,  it  is  singular,  that,  in  subsequentiy  provi- 
ding for  the  registration  of  burgage  writs,  the  same  expression  was 
not  adopted.  Bu<^  on  the  contrary,  there  is  an  anxious  repetition 
in  1681,  c  11.  of  the  nullifying  clause  in  1617,  declaring  the  same 
'  to  make  no  faith  in  judgment  be  way  of  action  or  exception,  in 
prejudice  of  a  tiiird  partie,  who  hatii  acquired  a  perfect  and  lawful 
'  right  to  the  said  tenements,  but  prejudice  always  to  them  to  use 
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^  There  are  stetiites  besides  thoee  abnefrix  nodeed^  ib  whieh  bqI- 
lily,  vithoat  any  exception,  is  prescribed  finr  -want  ef  ngislnliair. 
TiuiSi  as  to  letters  of  hatniiig^  and  vdazation  and  inhihidoB  and  in- 
terdiotaon  by  1579,  e.  75»  and  1597,  e.  aSfr;  and  I  eameit  osnoei?e 
wby  tUs  simple  cacpfeasian  sbeuM  hare  beanafcandoned,  if  an  sb- 
sidiite  nullity  mis  meant  to  be  die  eftet  of  non^registiadsn  of  sa- 
sinea. 

f  Thorefere,  loekiag  to  die  yery  precise  and  guarded  expreisbns 
of  die  acts  1617  and  1681,  I  have  great  hesitation  in  giving  thtm 
aacii  an  interpretation  as  to  infcr  absdinle  nviKty,  instead  of  faoUiBg 
that  one  possessing  nader  snch  a  tide  is  a  feodal  p»aprietei,  aH 
whose  acts  and  deeds  will  be  efcctual  as  sudi,  eaeept  agaiost  diofie 
who  haye  obtained  a  complete  eempedag  tide  to  die  land%  on  the 
fiudiofthereooffdS'diewingnooth^sasiaeoTertheBU  Whyahodd 
not  an  unrecorded  sasine  be  good  (as  has  been  found)  in  Imrar  of 
a  parobaaer  against  tenants,  for  remoYing  them,  ee  fcr  puisii!o|^ 
them  for  rents;  or  a  good  tide  for  mnltttves;  and  eran  for  rsdao- 
tio»4mprobadon  of  ether  rights  ovier  the  bmds?  A  superior,  en 
such  a  title,  has  pnrsued  a  decree  of  ne»-entry,  andte  these,  let  it 
be  remembered,  there  are  no  contrary  decisions.    Such  a  title  has 
nererbeen.  foond  in^eetual  for  those  purposes*    I  should  rise 
diink,  that  if  a  partjT'  has  granted  double  conveyances^  and  tashe 
has  been  taken  by  both  disponees,  but  die  last  dhponee  is  fint  in- 
felt,  neither  aasine  being  recorded,  in  a  competition  between  the 
two  die  infeftm^its  would  be  good,  and  die  first  wwild  be  prefer- 
red,— the  act  1698, 18)  only  soppljring  an  omission  in  ike  act  ltl7, 
and  reguUttng  tke  preference  ef  ddose  whi<A  are  reccwded.    If  a 
purchaser  neglect  to  record  his  sasine,  weald  a  eredltor  ef  the  sell- 
er, arresting  tke  tenanf  s  rents,  be  preferable,  having  merely  a  per- 
sonal right  ?  If  a  proprietor,  possessing  upon  an  unrecorded  sssine, 
give  an  heritable  bond  to  a  creditor,  or  a  lecdity  to- his  wife,  weold 
diese  not  be  effectual  against  his  personal  creditoce^  and  preferable 
to  diem  ? — and  would  not  the  widow  be  entitled  to  a  terce  in  viitse 
of  an  unrecorded  sasine  f^;ainst  the  personal  ereditws  ef  the  de- 
ceased husband  ?  And  I  conceive,  that  although  a  di^)osition  by  the 
husband,  or  an  heritable  bond  widiout  infeftment,  would  not  hurt 
tke  teree,  yet  that,  if  infeftment  followed,  althoc^h  not  .leeorded, 
they  would  exclude  the  terce,  and  be  good  in  fovour  e£  the  gnn- 
tee ;  and  when  the  doctrine  of  recognitien  was  a  part  of  our  law, 
I  cannot  conceive  that,  in  die  ease  of  alieqation  by  the  vassal  to  a 
stranger,  it  wovld  have  been  a  good  drf<M)ce  against  an  action  of 
recognition,  that  the  disponee  was  only  possessipg  on  a  sasine  un« 
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mmif&if  wUch  certsiBfy  itm  good  aigainaktike  gmaler,  and  effso  is  Bcc.  1830. 
Ciallj  aliaoated  the  fee  from  Um ;  altiioiightbe  casually  imdd  not    Wy^to^ 
be  inconedi  if  the  digporition  was  not  completed  by  sasine,  or  the  ^^^ 


<  Farther,  I  wonld  hesitate  to  hold,  dimt  an  adjttdicBtion  iridumt  ^^^^"^ 
jitfuftMnnhwiNiM  be  a  soffident  tide  to  insBst  in  a  fednedon  of  a  judges. 
]jglitfcuided<»adlqMsitlsa  or  haiitaUe bond nponiriiiefa sasb^ 
kAfoBon^  thonglinmrecoTded;  see  Drnidasti.  Wallaoe,  10  Nof. 
1663,  iL  134)88;  or  that  a  general  service  would  be  sufficieiit  to 
mrf  light  to  a  dispositf  on  on  wfaiiBfa  In&ftment  has  been  takfen^ 
sad  where  die  ooljr  objeedoo  is^  Aat  it  has  not  been  duly  record- 
ed^ as  if  it  had  been  merely  a  disporition  widioat  infeUbnent,  or 
with infeflnent en  a  precept  ame,  nnconfixmed  by  the  snperior; 
gee  Doogka  9.  Somenrell^  10  July  17iaL 
« la  dwrt,  I  mnat  still  herilate  aboot  beUbg  dwt  <me,  who  is  pos- 
leeug upon  asasine^'  vaHd  in  aQ  respects,  except  tbatit has  not 
been  reeorded,  has  nothing  but  a  mere  personid  right  in  the  lands, 
aiif  Us  title  were  a  ahnpie  diqKisitiOki ;  aAd  although  I  am  aware 
tbt  die  epimona  indicafeed  in  two  recent  cases  tend  diat  way,  till 
die  natter  is  setded  by  a  decmon  dirsedy  in  point,  I  int^  to 
Md  fay  die  doctrine  so  expressly  laid  down  by  Erridne,  ii,  8^  40.* 
Lofd  Boi^nagr*-^^  I  concur  in  die  opinion  of  Lord  Medwjn,  as 
it  ippeais  to  me  to  lay  dswn'  dw  principles  of  our  law^  as  q>pli- 
cable  to  die  present  question,  mod  aa  derived  fireni  our  practice, 
•ad  supported  by  onr  best  audiorities. 

^  It  is  vain  to  diqnite  or  deny,  even  at  dus  nunaent,  but  that  an 
aaregistered  sasine  most  be  sustained,  and  most  be  held  as  crea- 
ting more  dum  a  mere  personal  rig^t,  when  i&ected  against  cer- 
tam  peraoas.  This  being  the  case,  it  is  quite  contrary  to  every 
feodal 'principle  to  hold,  that  the  delivery  of  an  heritaUe  subject, 
riz.  die  sasine,  can  be  partly  given,  and  pardy  not  given.  Hie  | 
flsttdate  19  given,  and  t}ie  pnUic  officer  who  executes,  it  cannot 
qualify 'his  own  act. 

^  The  ifificalty  which  has  occurred  can  be  very  easily  remedied, 
by  a  most  obvious  and  simple  legislative  interposition. 

*  It  is  not  surprisiii^  that  a  diversity  of  opinion  should  arise  upon 
^  present  question,  partieularly  wben  it  may  be  affirmed  that, 
e?ersuiee  the  case  of  Kibble  o.  Stewart,  in  1814,  die  undoubted' 
iuidentanding  of  practitioners  has  been,  to  hold  an  unrecorded 
aaiBe  as  null,  and  so  to  take  a  new  infeffanent  upon  dra  original 
precept  Property  to  a  great  amount  is  held  at  diis  moment  en 
the'fidth  of  that'jadlgment,  and  a  subeeqnent  one* 

*  This  ease  stands  m  a  meet  unfortunate  predicament*  The  strict 
<  aad  osrreet  principles  of  law  stand  in  one  way,  and  the  expediency 
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and  propriety  of  a  Coait  of  Justice  adh^ng  to  dieir  JQc^fonents, 
particularly  in  matters  of  form,  stand  directly  opposed  on  the 

other.' 

Addition  by  Lord  Craigie. — *  It  seems  of  importance  in  this  caK, 
to  consider  the  effect  of  a  second  inistrument  <^  sanne,  taken  upon 
the  same  precept  with  the  first,  and  liable  to  challenge  on  odier 
grrounds  than  those  introduced  by  the  ststuCe  1617. 

<  It  is  to  be  observed,  that  a  precept  of  sasine,  generally,  is  <rf  the 
nature  of  a  mandate,  and  <  caimot  readi  to  what  has  b^  already 
<  done.' — See  Stair.     Bnt,  along  with  the  instrument  of  sasine 
which  follows,  it  is  also  of  the  nature  of  an  actus  legitimos,  which 
cannot  be  performed  in  parts,  or  at  different  times,  but  at  (Mice, 
and  without  repetition.     Where  different  estates,  or  parcels  of 
land,  are  conveyed  in  one  deed,  with  a  precept  of  sarine  property 
adapted  to  the  circumstances  of  the  case,  the  result  is  the  same  as 
if  the;re  were  so  many  different  conveyances  and  precepts ;  and,  of 
<;ourse,  an  error  or  defect,  as  to  one  of  iflie  estates,  or  parcels  of 
land,  cannot  affect  the  validity  of  the  conveyance  as  to  the  rest' 
But  where  the  conveyance  or  precept  of  sasine  specifies  one  es- 
tate, or  one  of  several  parcels  of  land,  by  a  particular  name  or 
description,  and  infeftment  follows  in  the  same  lands,  or  in  one  of 
the  different  parcels  of  land,  under  a  different  name  and  descrip- 
tion, it  will  not  be  permitted,  in  a  separate  and  subsequent  in- 
fefitment,  taken  on  the  same  precept,  to  correct  the  blunder.     In 
the  same  manner,  if  the  instnunent  of  sasine  is  lost,  or  cancelled 
by  the  party  having  right  to  it,  it  must  be  incompetent,  in  virtue 
of  the  same  precept,  to  give  a  new  infeftment     And  so,  if  the 
instrument  of  sasine  omits  material  words,  or  if  the  notary's  do- 
quet  has  been  abridged  or  altered  in  the  record,  the  result,  it 
is  humbly  thought,  must  be  the  same.     In  Ihe  case  which  has 
been  referred  to,  of  Grey  against  Hope,  in  1790,  where  certain 
lands  contained  in  the  conveyance  and  infeffanent  had  been  omit- 
ted in  the  record,  it  was  unanimously  held,  although  the  ques- 
tion occurred  in  a  court  of  freeholders,  that  the  feudal  title  was 
inept   And  it  surely  will  not  be  said,  that  a  new  infeftment  could 
have  been  taken,  or  was  attempted,  for  establishing  the  right 
*  From  aU  this  it  seems  to  follow,  that  if  an  instrument  of  sasine, 
at  one  time  valid,  according  to  the  authorities  that  have  been 
quoted,  shall  become,  in  part,  or  to  a  certain  extent,  ineffectual,  in 
a  question  with  certain  individuals,  although  not  as  to  odiers, 
(which  is  truly  the  case  with  an  infeftment  not  duly  recorded,) 
such  infeftments  cannot  be  cmred  by  making  out  another  instru- 
ment on  the  same  precept ;  either  a  new  precept  must  be  obtain- 
ed, or,  if  that  cannot  be  done,  there  must  be  an  adjudication  in 
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flDpIemeiit  «f  diie  doiMreyaiiot)  im  (iie  aam?  niuuier  j»  if  there  had  \ 
been  no  preoepi  in  the  deed 

<  And  holding,  aeit  isindioeted  by  tfaeiaterlooHtor  of  the  Second  ^l^^l^^ 
Jimmca  (21  May  1880,),  tbit  «he  point  le  yet  unsettled,  it  ceiH      7-^— 
not  be  tkofught  expedient  or  just,  in  wtUe  of  the  detenninations  ^o',u3^ 
lefared  to,  tosobvol  t&e  gi^ietal  law.     TIiib  cohU  only  lead  to  Judges, 
fiffther  and  aore  dai^perons  rdasatiens  m  the  eBtabliehedfonas^ 
wUle,  by  HmHipljring  infeftments  on  the  vrntd  warrant,  at  di&r^ 
ent  times,  great  eonfusioB  would  arise  in  the  tides  of  landed  pro^ 
perty  in  Scotland.' 

When  tbe  eause  retained  to  the  Second  Divisioa  ^th  diese  Judgmmit 
opinieBfl,  the  ljard$9  in  tenas  of  the  opinion  of  a  nuQority  of  the 
iNBsalled  Judges,  adhered  to  the  infterloealotof  die  Lcord  Ordinaryf 
and  relosed  the  note  *• 

Lofd  OrdiMfy,  Mackenzie*        Act.  Lord  Jdvoeaie,  (Jfffr^i)  Skene.         Alt.  Ke^^ 
Jemeeon^  A,  Dwdop,         C.  J,  F,  Orr  and  Jofm  torreeter,  Agents.      T,  Clerk. 

u. 
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Dame  H.  NASMYTH  and  Others 

cyairut 
Sir  J.  M.  NASMYTH  and  Others. 

Tutor  and  Curator. — Nobile  Officium. — In  an  action  fir 
making  up  tutorial  inventories,  the  Lord  Ordinary,  after  advising 
with  the  Court,  dispensed  with  the  citation  of  the  pupils  nearest  of 
kin  on  Ae  mother^ s  side,  they  being  aUfurth  of  Scotland,  aad  the 
mother  being  herself  one  of  (he  tutors  and  pursuers* 

The  tntoiB  and  curators  appointed  by  the  late  Sir  James  Nasmyth 
to  one  of  his  daughters,  a  pupil,  raised  a  summons  before  the  Court 


*  !■  lUi  eaw  die  CtNurt  repelled  onenimoasly  e  reeeon  of  redaction  of  the  maniage- 
coBtnct,  founded  on  an  error  of  the  name  of  one  of  the  witnewee  in  the  tciting  dauae, 
ia  respect  of  rei  intenrentna  and  homologation  of  the  parties  by  the  marriagei  whieh  had 
folkmed  on  the  faith  of  it. 
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18  The  fsao.  of  Settien,  9Miag  tlMit,  indi  the  eMq>tfoii  of  tbd  aiadiar  of  Ae 

ViiPy^to^     papil,  who  was  one  of  the  tutors,  there  were  not  toy  kin  of  tke  pa-* 

Ot^nv.  Nft.  P^  <^  the  mother's  ride  reddest  kt  Soodand,  and  major ;  and  that 

mnjik  and       it  wag  therefore  iaqpraeticaUe  to  eonpiy  with  die  enaoteenla  of 

^^^*^  the  statute  l«7t^  0.2^  in  ao  fiur  aa  tbeae  rabte  ta  tie  eoncureiice 

of  the  nearest  of  kin  on  the  mother's  side  ki  making  up  ao  inren* 

tory  of  the  pupil's  estate,  er  their  ciMkm  on  a  smnaMma  for  dh 

taining  that  ooscorreBee ;  and  therefore  oonoludiBig  fot  m^&gpeam.* 

timk  widi  the  oooeuirenee  or  oilatieii  af  any  kin  of  thepopil  on  tha 

mother's  side ;  and  that  it  should  be  found  that  the  isTontory  .of 

the  pupil's  estate,  made  up  after  summoning  her  nearest  in  kin  on 

her  &dier^s  side,  and  with  tkev  eoBcuiffenoe,  or  that  ol  a  delegate 

judieialiy  appointed,  shall  be  aa  valid  and  effectoal  in  every  req>eel 

as  if  the  nearest  <tf  km  ob  the  mother's  side,  in  lesmsof  the  statute, 

had  concurred,  or  had  been  duly  summoned  to  eeneur,  and  hadfldt 

ed  to  appear. 

No  appearance  was  made  for  the  defenders,  the  piqnPs  nearest 
of  kin  on  the  &ther^8  side ;  but  in  support  of  the  action,  the  pur- 
suers cited  the  case  of  Cruickshank,  1 1  Feb.  1819,  in  whidi  the 
Court,  in  similar  circumatanoes,  di^iensed  with  the  calling  of  die 
next  of  kin. 

The  Lord  Ordinary,  however,  doubted  whether  he  was  entitled 

to  exercise  the  nobile  officium  of  the  Court  in  granting  the  J&speor 

sation,  and  therefore  reported  the  case  verbally  to  the  Court     Af- 

Juggmuiu       ter  which,  his  Lordship  pronounced  die  following  interlocutor: 

<  Having  advised  with  the  Lords  of  the  Second  Division,  in  reqpeot 

<  of  the  particular  circumstances  of  the  case,  and  particularly  duit 

<  the  modier  of  the  pupil  is  hersdf  one  of  the  pursuers,  dispenses 

<  with  the  dtalion  of  any  of  the  next  of  kin  (tf  the  pttpilon  the  mo- 

<  ther's  side ;  and  authorises  and  appoints'  the  defenders,  and  a  per- 
son named  <  as  delegate,  to  concur  with  the  pursuers  in  making 
'  up  inventories  of  the  minor's  estate^  in  terms  of  the  libel  and  act 

<  <^  Parliament  libelled  on,'  &c 

Xoitf  Macktnxkf  Ordiiiary.        For  the  punuen^  W0Swn  JSsfiL        MUdem  wd  Gif* 
fin,  W.  8.  Agcota. 

S. 


Na  4L  COURT  OF  SESSION.  16» 


SECOND  DIVISION. 

N«.  XLL  17  December  1890. 

RITCHIE 

RADLE  Y  AVD^  Others. 

SviKBCART  Process* — A  daim  by  a  dismissed  servcaitfcr  wages  and   ^ 
hsard  trntpet  is  not  compOmt  6y  way  sf  ssanmary  psti&m^  hit  mud 
fifM  iks  subset  rfsBis  ^jrdauttfy  suAisn* 

BncBBS  was  employed  as  a  servant  in  the  Dundee  Lunatic  Aty- 
hm,  sad  was  dienussed  firom  his  semoe  for  impropriety  of  con- 
Aiet  He  tliea  presented  a  soflunary  petition  to  the  Sheriff  of  For- 
inUre  against  die  respondeBt  Radley,  the  superintendent,  and 
i^aiDst  five  other  gentlemen  forming  the  committee  of  management 
tf  the  insdfaition,  paying  that  they  should  be  ordained  to  pay  him 
L9  iteriing,  as  the  half  year's  wages  due  to  the  petitioner  from 
Wlitnmday  to  MartiwaH  of  the  current  tenn,  and  12s.  per  week 
(Aboard  wages. 

Ihe  rcB|WBdantB  gave  in  a  preliminary  defence  against  the  com- 
peteaeyofmak^gliie  demand  in  this  aonunary  manner,  and  plead- 
•4  that  the  daim,  if  well  founded,  ought  to  form  the  subject  of  an 
cidfawry  aetioB*  Hie  S^iaS  sustained  this  preliainaTy  defence ; 
bat  die  Lord  Oidbary,  in  an  adToeation,  pronounced  the  foUow- 
iigiaterlaeator:  <  Remits  to  the  Sheriff  to  recall  the  interlocutor 
'  complained  cS^  and  repel  tlie  preliminary  defence,'  &c. 

The  respondents  reclaimed^  and  the  Court  altered  the  interlocu-  Judgment. 
for,  and  remitted  die  cause  shnplieiter. 

The  Jtt^^;es  were  unanimoinly  of  opinion,  that  the  daim  of  a  Opinion  of 
CmisBed  serrant  for  wages  and  board  wages  was  an  ordinary  debt,    ^*^'^' 
aad  aot  entided  to  snmmary  di^tch. 

Lad  Oidiuiy»  MmJtmisU^        Att  MMsmi.        Alt.  Jmnmon.       John  Brwm  ^ 
D.  BilW>  Agents.        K  Qerk. 

U. 
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SECOND  DIVISION. 

No.  XLIL  11  January  1831. 

PETER  GILLIES  and  JAMES  MILLER,  Pbeses  and 
Treasurer  of  the  Partick  Building  Society, 

cyaintt 
MARGARET  HUNTER. 

Society. — Title  to  pursue. — JTie  oJgii»iearers  rf  an  tntnioor- 
porated  sofiety^  Imnging  an  aetian  against  om  rfthe  partners  to  eth 
force  fiil/Ument  of  hie  cbligations^  in  virtue  qfa  donee  in  the  consti' 
tution  of  the  society^  enabUny  it  to  sue  and  be  sued  in  the  name  (^ 
the  office-bearers^  must  libd  upon  that  clause  in  Ae  contract  of  cih 
partnery^  and  also  on  the  resolutions  of  the  society  appointing  tte 
action  to  be  raised^  in  order  to  enable  them  to  maintain  their  actum, 

A  joint  stock  society  was  formed  in  1824,  under  the  name  of  the 
Pad!<tidc  Building  Society ;  and  one  of  the  regutations  formed  at 
their  initiatory  meeting  was,  <  The  company  to  sue  and  to  |>e  sued 
*  in  the  names  of  the  preses  and  treasurer.* 

No  regular  deed  of  copartnery  was  ever  extended,  but  a  number 
of  persons  subscribed  as  shareholders,  and  acted  upon  those  resolu- 
tions, without  entering  into  any  more  formal  contract.  Amongst 
others  the  defender  became  a  purchaser  of  shares  after  the  formar 
tion  of  the  company,  subscribed  as  a  sharefad^der  for  twenty  shares, 
made  the  requisite  advance  upon  them^  and  received  a  certificate  as 
a  partner  of  the  company  to  that  amount 

Two  advances  of  L.d  and  L.  5  per  share  were  afterwards  called 
for  by  order  of  general  meetings  of  the  members.  The  first  was 
paid  upon  Mrs  Hunter's  shares ;  but  she  resisted  the  other,  on  the 
ground  that  she  had  sold  her  shares  and  ceased  to  be  a  partner. 
An  action  .was  accordingly  raised  against  her  in  the  Sheriff-court  of 
Lanarkshire,  in  the  names  of  Gillies  and  Miller,  as  the  preses  and 
treasurer  of  the  society.  The  libel  merely  narrated,  that  it  had 
been  resolved,  at  a  general  meeting  of  the  society,  to  call  upon  the 
shareholders  for  an  advance  of  L.5  per  share,  and  that  the  pur- 
suer was  a  holder  of  twenty  shares,  and  concluded,  that  she  should 
be  found  liable  for  her  proportion  of  the  advance  accordingly. 
Defences  were  given  in  both  on  the  merits  and  also  on  the  preli- 
minary point,  that  no  proper  title  to  pursue  v^as  founded  on.  The 
pursuers  afterwards  produced  the  printed  resolutions  above  n^ention- 
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edy  as  the  oontmct  or  deed  of  agreement  by  which  the  society  was  u  jan.  ]63i. 

outstitated.  V•^^^^i^ 

The  Sheriff  found,  <  That  the  said  paper  is  not,  in  leiral  accepta-  ^'J^^  "°ft 
tiOD|  either  a  contract  or  deed  of  agreement,  whatever  effect  it  ter. 
may  have  in  regulating  the  routine  business  betwixt  the  memb^jrs 
themselves  voluntarily ;  that  the  character  of  the  said  society  is 
tbat  of  several  persons  associated  together  for  joint  adventure, 
without  any  r^ular  deed  of  cmistitution,  and  that  they  can  only 
sue  or  be  sued  in  a  court  of  law  in  the  name  of  the  several  mem- 
bers individuaUy,  and  not  by  means  of  alleged  office-bearers,  such 
as  piesea  and  treasurer,  as  in  the  present  case ;  therefore  sustains 
Ae  dilatory  defences ;  finds  that  the  pursuers  have  no  title  to  in- 
flist  in  the  action  which*  they  have  brought  against  the  defender ; 
dismisses  the  same  as  incompetent,  and  decerns.' 
The  pursuers  advocated;  but  the  Lord  Ordinary  repelled  die 

msoos  of  advocation,  and  remitted  the  case  simplieiter. 

Tlie  pursoeis  reclaimed,  aidpkadedj  That  tiie  defender  was  bound  Funuer'i 
by  the  printed  regulatians  under  which  the  society  had  acted ;  and  ^^®*** 
<me  of  which  provided,  tiiat  the  company  should  sue  and  be  sued 
it  the  names  of  die  preses  and  treasurer ;  which  condition,  al- 
dMmgh  it  might  have  no  effect  in  a  question  with  a  third  party, 
gaye  tiiese  office-bearers  a  good  title  to  pursue  a  partner  of  tiie 
oanjHuiy* 

Hie  Lords  j^re  unanimous,  tiiat  the  libel  as  laid  was  incom-  optDion  of 
petent,  in  so  much  as  it  did  not  found  either  on  the  regulation  ^^^ 
above  mentioned,  or  on  any  resolution  of  the  company,  appointing 
these  individiials  preses  and  treasurer,  and  directing  tiiem  to  insti- 
tute the  action.  An  opinion  was  at  tiie  same  time  expressed,  that 
&e  defender  might  be  bound  by  the  regulations  in  question,  by 
hsirii^  honudogated  and  acted  under  them  as  the  contract  of  the 
ssde^,  if  she  were  called  by  a  libel  founding  properly  upon  them* 

The  Court  therefore  readied  the  judgment  of  the  Sheriff,  but.  judgment 
lemitted  to  him  to  dismiss  the  action,  and  found  tiie  pursuer  liable 
ki  expenses* 

Lord  Ordioarj,  FtJUrtmu        Act  Dean  of  Foe.  fHopiJ  A,  MochmIL        Alt  J&ogf, 
Qamii^iame.        W.  A.  G,  ^  B.  Mu  and  John  Makobn,  AfgeikU,       A  Clerk. 

u. 

m2 
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No.  48. 


SECOND  DIVISION. 


No.  XLIII. 


12  Jomtursf  1631. 


Opinion  of 
Court. 


Judgment, 


BOYD 

agamd 
NAPIER. 

Cautioneb. — DiscHABOE.-*^^  c«itfu»Mr  in  «  mupendm  u  rttkoedf 
in  regard  to  the  dbiigaiion  tharyed  on^bythe  siufmd»r^4jwiiekl 
dimharye  obtained  in  a  eeqneetration  pending  Umproeeee. 

A  BANKBUPT,  whose  estate  was  sequestrated,  kavmf  obtained  a  ju- 
dicial discharge,  after  xaisii^  a  suspensioa  <^  a  shai|gia  «&  a  bill 
ranked  in  the  sequestration,  the  Lord  Ordinary,  *  in  respect  of  the 

<  dischai^  produced  by  the  suspender,  suspends  ^  ktteia  simpli- 

<  dter ;  finds  no  expenses  due  to  either  party,  and  decerns.' 

Both  parties  recbimed,  and  the  ^baxf» pkaied^  That  it  wansdl 
competent,  notwithstanding  the  dischaige,  to  etadm  ike  debt  ftom 
the  cautioner  in  the  suspension,  who,  by  preventi)ig  the  sospeadet^ 
incarceration,  deprived  the  charger  of  a  means  which  might  have 
been  effectual  for  operating  payment  At  all  events,  the  discharge 
was  no  obstacle  to  the  charger's  claim  of  expenses  of  process  against 
both  parties. 

The  ConH  entertained  no  doubt  that  the  disoharge,  by  ttfiok- 
guishing  the  suspender's  obligation  for  the  debt  in  the  bfll,  neces> 
sarily  put  an  end  to  the  liability  of  the  cautioner  also ;  but  they 
were  not  ptepared  to  hold,  that  the  production  of  the  dischatge  had 
the  further  e£6ect  of  relieving  either  party  from  the  dakb  ^f  die 
charger  for  the  previous  expenses. 

likelr  Lordships,  accordingly,  adhered  to  the  interlocutor  in  ss 
£Etf  as  it  suspended  the  letters  simpliciter;  but  remitted  to  the  Laid 
Ordinary  to  hear  parties  fisirther  as  to  their  mutual  claims  of  ex- 
penses. 

Lord  MaekMzie,  Ordinary.  For  the  charger,  Skene,  Shaw.        A,  P.  Sendertim, 

Agent.         For  the  suspender.  Dean  ofFae,  {Hope, J  A,  MacneilL         J,  Bittet 
and  J,  Morruan,  Agents.         F,  Clerk. 

& 
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SECOND  DIVISION. 

No.  XLIV.  12  January  1831. 

JOHN  RQWAT,  Petitioner. 

Rbduction.— REOiBTEATioir. — The  C!ourt,  in  conformity  with 
die  judgment  in  tJie  case  of  Jeffrey  v.  Alisons,  5  J^farch  1829, 
(fbe.  ColL  p.  801,  No.  109,)  refdsed  to  grant  warrant  for  transmis- 
sioB  of  a  deed  from  the  pnUic  records,  to  be  used  by  the  defender 
IB  a  rsduction  for  satisfying  the  production,  an  extract  being  held 
mflkiant  for  that  purpose. 


V^ikejftMBtUK,  />•  Jf»AUV.        J9,  Wa9$9,  W.  9,  Agesft.        B.  Otik, 

S. 


FIRST  DIVISION. 

No.  XLV.  13  January  1831. 

JOHN  STEWART 

ayam$t 

ALEXANDER  MACRA. 

Peocess. — ExEcimoK. — Stat.  1672,  c.  C. — An  execioim  of  a 
mmmmgj  wriitm  an  a  paper  ariffinaOy  apart  from  the  summans^ 
and  a/ieiit>ards  aJtbuhed  to  it^  held  to  he  null  and  void^  in  respect 
that  it  did  not  contain  the  desiffnatums,  as  well  as  the  names  cf  the 
piBTSuer  and  defender. 

In  an  aotioD  at  the  instance  of  Stewart  agsdnst  Maera,  it  was 
•Igected  as  a  dilalory  defence,  that  &e  execution  of  the  sanunons 
WBM  vuH  and  void^  in  respect  that,  akliough  written  on  a  paper  ori*- 
gnally  spoit,  and  afteiwards  attached  to  iSne  summons,  it  did  net 
eoafeiin  ike  designadmis  of  the  pursuer  and  defender,  as  required  by 
Ihe  statute  1472,  c.  6,  whidi  enacts,  that  <  all  executions  of  Stun^' 

*  monses  shall  beaor  expresdy  the  names  and  designations  of  the 

*  pardes,  pursuers  and  defenders,  and  that  it  shall  not  be  sufficient 
« that  the  save  do  rdbtte  generally  to  the  smmnons, .  oAerwise  the 
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Ko.4ff. 


13  Jan.  I831.-<  execution  shall  not  be  sustained ;'  whereas,  the  execution  in  die 

^^^V*^   present  instance  merely  referred  to  the  parties  by  name,  at  <  the 

MAcra.    '        ^  before-designed  John  Stewart,  pursuer,  and  the  before-designed 

*  Alexander  Macra,  defender/ 


Fureuer*8 
Pleu. 


In  support  of  the  objection  it  was  aigued,  that  sudi  an  ezecntion 
bore  no  reference  to  any  particaktr  action.  The  nature  of  the  piff- 
suer's  daim,  the  date  of  writing  or  signeting  of  the  summons,  the 
number  of  pages  on  which  it  is  written,  are  not  specified*  It  is,  in 
short,  an  execution  applicable  to  any  action,  where  any  John  Stew- 
art is  parsuer,  and  any  Alexander  Macia  defender,  wbether  its 
object  be  the  constitution  of  a  claim,  the  declarator  or  reduction  of 
a  right,  or  the  interruption  of  a  couise  of  prescription ;  and  lumng 
served  its  end  in  either  of  these  classes  of  actions,  there  is  nothii^ 
to  prevent  its  being  successively  employed  in  the  others.  But  this 
ought  not  to  be  sanctioned.  The  execution  of  a  summons,  und 
reduced,  is  probatio  probata  that  the  defender  in  the  action  was 
duly  cited;  and  as  it  cannot  be  redargued  ope  exceptionis,  so  it 
must  be  per  se  complete  and  unambiguous.  It  must  not  leave  a 
doubt,  that  the  party  at  whose  instance  tiie  citation  is  given  is 
the  pursuer  of  the  specific  action,  and  that  the  party  dted  is  the 
defender.  Accordingly,  all  the  institutional  writers  agree  in  hold- 
ing the  designation  of  the  parties  to  be  indispensable  to  the  validity 
of  an  execution ;  Staivj  iv.  88,  18 ;  Banktanj  iv.  6,  7 ;  TaifsLatoof 
Evidence^  p.  18.  It  is  true,  tiiat  a  distinction  has  been  taken  b^ 
tween  executions  indorsed  on,  and  forming  a  part  of  the  summons, 
and  those  written  on  a  paper  q[Murt,  on  the  ground  tiiat  the  abuse 
which  the  statute  was  made  to  correct  existed  only  in  the  latter; 
Dunbar  v.  M^Leod,  20  Feb.  1755,  M.  8746 ;  see  Karnes's  Report, 
SeL  Dec.  p.  1 1 1.  In  the  case,  again,  of  Watt  v.  Mcintosh,  10  Feh 
1827,  the  execution  was  written  on  a  blank  sheet,  originally  stitch- 
ed with  the  summons,  and  might  tiierefore  be  said  to  be  written  on 
tiie  summons. 


Defender's 
Pleas. 


Answered — The  statute  in  question  is  a  remedial  act,  and  the 
evil  to  be  corrected  was  the  practice  which  had  crept  in  of  sustain- 
ing ^executions,  in  which  the  pursuer  and  defender  were  neither 
named  nor  designed,  but  merely  indicated  by  a  general  reference 
to  the  summons,  as  *  the  parties  befiHre  written,'  or  the  parties  <  he* 
<  fore  designed.'  The  statute,  accordingly,  puts  an  end  to  tiiis  prao* 
tice,  and  declares,  that  it  shall  not  be  sufficient  that  executions  con- 
tain such  a  general  reference  to  the  summons,  without  either  na- 
ming or  designing  tiie  parties.  This  was  the  mischief  intended  to 
be  remedied  by  the  above  enactment*    But  it  was  not  intended  to 
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.enact,  as  a  gen^cid  rule,  that  the  execution  should)  in  all  cases,  be  13  Jan.  1831. 
ind^vsed  on  the  summons,  <Mr  to  prohibit  the  practice  of  writing  it    ^^^v^ 
oa  a  separate  pq>er,  and  then  attaching  it  to  the  sumnfons.    Where  i^^^  *'* 
the  parties  are  named  in  the  execution,  and  designed  by  reference 
to  the  sommoaSj  as  was  done  in  the  present  case,  the  execution  is 
legal  and  valid  under  the  statute.     It  is  only  where  the  execution 
AKitains  a  general  reference  to  the  summons,  tirnt  the  penal  sanc- 
tion of  the  statute  can  be  held  to  apply ;  Baillie  v.  Nisbet,  8  July 
1713;  Forbes^  697 ;  M.  3745.     In  the  case  of  Watt  v.  M'Intosh, 
the  execution  was,  as  in  ihe  present  case,  written  on  a  separate 
aket,  which,  although  <mginally  attached  to  the  summons,  was  not 
Biore  essentiidly  connected  with  it  than  in  the  present  instance,  where 
the  sheet  was  attached  subsequentiy  to  the  date  of  the  execution* 

• 

The  Courts  on  the  report  of  the  Lord  Ordinary,  and  after  adyi*  Judgment, 
nog  minutes  of  debate^  unanimously  sustained  the  objection. 

The  coimsel  for  the  pursuer  having  craved  the  Court  to  super- 
sede the  cause,  until  a  regular  execution  should  be  produced,  their 
Lordships  refused  the  iqpplication,  on  the  ground,  that  from  the  na- 
ture of  the  defence  whicdi  had  been  sustained,  the  objection  of  no 
process  applied,  so  that  the  case  could  not  be  superseded. 

lord  Conkomae,  Ordinary.  Act.  BuchoMH,  Hugh  M*Quuh,  W.  S.  Agent, 

Alt.  Dem  ofFae*  f  Hope, J  Jttmei  Anderion,         L,  Mackintosh,  Agmt.         />• 
Clerk. 

c. 


M^ 


FIRST  DIVISION. 

No.  XLVL  13  January  1881. 

JOHN  RICHARD 

affoinst 

COCHRANE'S  TRUSTEES. 

laiSDiCTiOK. — BuBOH  RoTAL. — A  party  luwiny  applied  to  tlie 
Qmrt  iy  peHtiony  to  appoint  ccmmimanerB  far  giving  him  infeft'^ 
mmU  hi  apiece  rfgromul^  which  he  alleged  teas  held  burgage  in  a 
flaeewhidk  lutdjbrmerly  been  the  $ite  of  a  royal  burgh  f  though  it  had 
bet  its  privileges  by  dimse^  cmd  had  no  magistrates  who  could  give 
isf^asentj  ihe  Caiart  refused  ihe  applioationy  on  the  ground  that  the 
party  had  not  made  out  a  case  for  their  interference^  and  that  such  in* 
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13  Jan.  1831 


Richard  v, 
Cochrane*8 
Trustees, 


terpoaition  wight  prgudge  a  eenypetition  vMeh  had  an$m  betwem 
the  petitioner  aad  parties  who  had  acquired  the  euperkrity  of  A« 
kmds  in  questioH* 

Richard,  a  weaver  in  Auohterarder,  presented  a  petidon  to  the 
Court,  in  which  be  stated,  that  the  town  had  andentty  enjdyed 
the  rights  and  privileges  of  a  royal  bmgh,  and  that  seveval  por- 
tions of  hmd  in  it  still  held  burgage  of  the  King,  altbongh  its  pn^ 
vileges  as  a  burgh  had  been  lost  in  the  course  of  time;  and  dwt 
as  there  had  been  no  magistrates  for  a,  long  period,  tiie  owneis 
of  such  property  as  held  burgage  had  not  been  able  to  make  up 
regular  titles,  in  which  situation  he  wis,  having  lately  sueoeeded 
to  a  small  property  in  the  grounds  held  burgage.  He  tkere£m 
prayed  the  Court  to  appoint  certain  persons,  <  to  act  as  commiasion- 

<  er  or  bailie  in  that  part,  for  the  special  purpose  of  giving  ialeft- 

<  mentto  the  petitioner  of  the  light  to  which  he  hai»riglil^  andAal 

<  by  cognition  and  sasine,  as  heir  to  his  ancestor :  and  to  authorise 
^  any  notary^public  duly  admitted  and  Uoeiised  to  a^  as  notary  to 

<  the  said  infeftment,  in  the  same  way  as  the  towiM^lerk  might  have 
^  done ;  ftrther,  to  direct  that  the  instrument  to  be  taken  and  ex* 

<  pede  thereon  shall  be  registered  in  the  particular  register  of  sa- 

<  sines  for  the  diire  of  Perth,'  &a  In  support  of  the  petitim  re^ 
ferenoe  was  made  to  the  following  cases,  where  similar  appointments 
had  been  made  by  the  Court,  in  cases  where  a  vacancy  of  magis- 
trates had  occurred,  by  an  election  not  taking  place,  or  where  the 
election  had  been  set  aside;  Jean  Denham  and  William  Wal- 
lace, 1  July  1746,  FakoneTy  1.  151,  M.  7435,  voce.  Jurisdiction; 
Town-Clerks  of  Edinburgh  and  others,  petitioners,  3  July  1746,  Fal- 
coner, 1. 154,  M,  7436 ;  William  Walker,  petitioner,  25  July  1761, 
Karnes,  SeL  Dec.  249,  M.  7447  ;  John  Reekie  and  others,  petition- 
ers, 10  Feb.  1829,  S.  Sf  D. 


Petitioner*! 
Picas. 


When  the  petition  was  moved,  appearance  was  made  for  the  trus- 
tees of  the  late  Mr  Cochrane,  (who  had  purchased  the  estate  of  Auch- 
terarder,  and  the  superiority  thereof,)  aad  they  were  sisted  as  par- 
ties to  the  application ;  and  the  Court  appointed  the  petitioner  to 
produce  his  titles  to  the  subjects  in  question,  and  directed  answers 
to  the  petition  to  be  given  in  by  the  trustees. 

From  the  titles  it  appeared,  that  subsequent  to  the  year  1607y 
the  dififerent  sasines  relating  to  the  property  had  been  taken,  not 
by  any  town-clerk,  but  by  notwies  public,  and  had  been  registered 
in  the  particular  register  of  sasines  for  the  ooanty  of  Perdi.  The 
disposition,  indeed,  to  the  immediate  author  of  the  pettdoner  in  1751, 
contained  a  procuratory  of  resignation,  to  resign  in  die  hands  of  one 
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of  die  bailies  of  the  burgh,  as  in  the  hands  of  his  Majesty,  and  the  13  Jan.  183U 
infeftment  following  upon  it  bore  to  have  been  given  by  one  of  the    "^^^^^T^ 
bailies  of  the  burgh ;  but  it  was  registered  in  the  county  register,    cocbrane^s 

IVusteei. 

In  thdur  answers,,  the  respondents  maintained,  1.  Tlutt  supposing  ^^        , 
Attchteiarder  could  be  considered  as  a  royal  burgh,  the  titles  pro-  pieas* 
dnced  by  the  petitioners  would  be  inept  and  void,  in  virtue  of  the 
gtatutes  1567,  c.  27,  and  1681,  e«  11 ;  the  former  requiring  in- 
feftm^its  to  be  given  in  burghs  by  a  bailie  and  the  town-derk,  and 
the  ktter  requiring  registration  to  be  made  in  the  books  of  the  burgh. 

2.  That  the  title  of  the  respondents  to  the  superiority  being  dear, 
kwis  ineompetentf  and  would  be  improper,  to  interfiBre  widi  their 
ngkt^  by  giving  e&ot  to  the  application  in  a  sommary  petition. 
Hie  case  was  qoite  ^KfferaEit  from  those  where  the  Court  had  named 
WHnisfflOBers  for  giving  infeftment  in  royal  burghs  when  the 
eketion  q£  magistrates  had  been  recently  redueed  awl  set  ande, 
and  iriiere  there  could  be  no  doubt  as  to  the  recent  existence  of 
the  royal  bu]^  Bat  the  town  of  Auditeiarder  had  so  completer 
ly  lost  its  character  and  privileges  as  a  royal  burgh,  that  the  nature 
and  extent  of  them  were  entirely  unknown,  and  the  respondents 
and  their  predecessors  had  for  paiiy  years  been  ezerdsftag.usdial* 
ieaged  all  the  righto  both  of  property  and  sttperiority  over  every 
part  of  the  villagji.  The  case  oi  the  town  of  Hamilton,  4  Feb^ 
1726,  JW,  IXei.  2, 108,  M.  10777,  altbon^  somewhiat  Afferent  in 
its  ^ledaities,  afiirded  principles  for  tite  determination  of  the  present 
qoMtioBk  All  that  the  petftioner  could  ask,  and  whidi  die  req;Mm*' 
dents  were  zeady  to  give,  was  a  charter  with  a  blandi 


He  Cbarf  uMttimoudy  rofused  Ae  petition.  '  judgment. 

It  was  keU  that  the  pvesent  case  was  entisely  different  from  tiioee,'  opinion  of 
where,  in  consequence  of  some  temporary  derangnnent  in  Ae  ad-^  Court. 
mfanstialien  ot  a  reydl  bargb,  the  Court  had  named  commissiener^ 
fw  giving  iak^neuk ;  that  the  petitioBier  had  not  made  out  a  case^ 
lb  the  Interposition  of  ibe  Court  ^  and  moreovar,  tfait,  as  there  was 
a  competition  of  rights  between  the  parties,  they  ought  not  to  pre-^ 
jadge  tile  question  by  granting  the  application*  The  petitimer 
itight  iMve  Msted  satisfied  with  <he  tide  offered  by  the  Bespondents^ 

nrihc  pcdtioMT,  SMMJfM.         J.  Hbm^  &  &  C.  Agenb  Ak.  Cumnghmm, 

Tbmmn  Pa»l  Wt  B.  Afwt.        D.  Oerk. 

c. 
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SECOND  DIVISION. 

No.  XLVIL  14  January  188L 

WILLIAM  COLQUHOUN  STIRLING  and  his 

Commissioners 

affobut 

WILLIAM  DUNN. 

Violent  profits. — Bona  fide  possession. — Expenses. — I.  A 
judgment  of  the  Cmert  of  Seetumy  repeUing  reamms  of  reduction  of  a 
leasey  having  been  reversed  on  appealy  in  eonfarmitg  withjudgmentt 
meamokUe  pronounced  by  the  House  of  Lords  and  Court  of  Session 
in  other  cases  (/ a  similar  nature,  bona  ^fide  possession  under  the  lease 
fmnd  to  have  ceased  from  the  date  of  presentment  oftiie  appeal. 

IL  Expenses  prior  to  cgspeal  awarded  under  a  remit  uMeh  did  net 
contain  any  express  instruction  on  the  subject* 

In  the  case  between  these  pertiesb  feported  22  Dec  ia27»  Fae^ 
CoU^j  the  Court  ^find,  That  there  has  be^mo  aequiesoence,  oa  the 
part  of  the  pursuer^  to  bar  him  from  insiftting  in  this  coEJoioed  ae* 
tion  against  the  defender ;  find,  That  the  lease  of  a  loch  for  three 
hundred  years  stands  in  the  same  situation  as  if  it  were  a  lease  of 
mny  other  part  of  the  entailed  estate ;  find^  That  a  loch,  or  portion 
thereof,  forming  part  of  an  entailed  estate,  is  sabject  to  the  fetters 
of  the  entail  of  such  estate,  and  therefore  repel  the  defences  now 
first  pleaded  for  the  defender :  But  in  respect  that  the  judgaieDt 
of  remit  by  the  House  of  Lords  does  not  ev^wer  this  Court  to 
review  the  interlocutors  form^ly  pronounced  in  the  original  ac- 
tion, and  which  are  still  under  appeal,  in  terms  of  the  said  inter- 
locutors, <  repel  the  reasons  of  reduction  in  so  fiior  as  founded  on 
« the  prohibitory  daose  in  the  deed  of  entail,'  and  decern ;  but  find 
no  expenses  due  to  either  party'  *• 
Against  this  iaterloctttor  both  parties  appealed, — ^the  puxsuer,  in 
BO  &r  as  it  repelled  the  judgment  in  the  original  action,  and  found 
no  expenses  due, — and  the  defender  in  so  &r  as  it  repelled  the  new 
drfences.  The  House  of  Lords  reyersed  the  interlocutor,  in  so  &r  as 
the  same  was  complained  of  in- the  original' appeal,  and  affirmed  it 
in  so  &r  as  was  complained  of  in  the  cross  appeal ;  '  and  further 
<  ordered,  that  the  said  cause  be  remitted  back  to  the  Court  of  Ses- 

•  The  judgment,  as  reported  28  Dec  ]827»  was  copied  from  the  origiiudldraft  of 
the  interlocutor,  -which  was  afterwards  altered  as  aboTe. 
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« sHNiy  to  dofarther  therein  as  may  be  coDsifttent  with  this  jadgment,  1 4  Jan.  1 831 
(and  as  may  be  just.'  ^T*^*^^ 

Sdrling  and 
his  Cominls* 

Under  this  remit  the  pursaer  claimed,  firsts  violent  profits  from  aonen  «• 
Wbitsunday  1821,  and  in  support  of  the  claim  pleaded— The  de-  ^"°°* 
lender  acquired  right  to  the  lease  at  a  stage  of  the  litigation  when  Panuer's 
tlie  opinion  of  a  majority  of  the  Court  was  against  its  vaUdity ;  so  ^«^ 
that  his  alleged  bona  fides  must  have  rested  entirely  on  the  subse- 
qoeot  judgment  of  3  March  1815,  which  was  carried  by  the  nar- 
rowest majority.  But  the  ground  of  that  decision  was  taken  away 
by  the  judgment  olthe  House  of  Lords  in  the  Queensberry  Cases, 
12  July  1819,  ^which  fixed  that  the  word  ^  d!sp<me,'  in  a  prohibitory 
daiMe  similar  to  that  of  the  entail  in  question,  was  equivalent  to 
*  alreoate/  Accordingly,  the  First  Division  of  the  Court,  in  Feb. 
1821, ^ve  jeffect  to.that  judgment^  by  reducing  leases  under  this 
veiy  entail  of  thirty*one  and  ninety-seven  years'  endurance,  as  be- 
ing in  contravention  of  the  prohibition  <  to  dispone ;'  Stirling  v. 
Walker,  20  Feb.  1831.  (The  other  cases  here  referred  to  were  de- 
cided at  the  same  time,  but  are  not  reported).  From  the  date,  there- 
ibre,  of  these  decisions,  the  defender's  alleged  bona  fides  must  be 
heM  to  have  ceased,  because  they  must  or  ought  to  have  satisfied 
him  Aat  the  judgment  in  1816  was  erroneous.  It  is  true  that  no 
tppeal  against  that  judgment  was  entered  till  1826 ;  but  this  cannot 
be  of  any  avail  in  the  present  questioo,  siq>posing  the  defender  was 
aware  by  the  cases  alluded  to  that  his  right  was  untenable ;  for  as 
to  the  defender's  new  pleas,  none  of  them  can  reasonably  be  sup* 
peied  to  have  afforded  the  smallest  ground  fi>r  retaining  possession. 

Jbuwered — The  defender  having  had  a  probabilis  causa  litigandi  Defender** 
in  rq;ard  to  his  title  <rf  possession,  there  is  no  room  for  the  claim  of  ^^*^ 
violeBt  profits,  because  it  is  settled,  that  in  sudi  a  case  these  profits 
can  only  be  awarded  for  such  period  as  the  possession  shall  be  vio^ 
lently  and  contumactously  continued  after  final  judgment ;  and  here 
the  defender  gave  implicit  obedience  to  the  judgment  of  the  House 
of  Lords;  ErsJL  ii.  6,  4;  Turner  v.  Turner,  3  March  1820;  Duke 
ef  Bttcdeueh  v.  Hyslop,  13  Nov.  1822,  Fae.  CoH ;  in  House  of 
Loida,  10  March  1824>  Shaw's  App.  CoMes^  voL  ii. ;  Vans  Agnew 
V.  Eail  of  Stair  and  others,  19  May  1826,  Fae.  Cott. ;  in  House  of 
Lords,  22  July  1828,  WiUon  and  Shaw's  App.  Cases^  vol.  iiL;  Moir 
0.  Mudie,  16  June  1827 ;  Camegy  v.  Soott,  4  Nov.  1827 ;  Bris- 
haae's  Trustees  v.  Lead,  26  Nov.  182&  It  is  not  alleged  that  the 
jndgmeots  in  the  Queensberry  cases,  and  others  referred  to  by  the  pur- 
ser, were  in  fiict  known  to  the  defender;  and  even  if  he  had  been 
faUy  aware  of  their  import,  the  similarity  between  these  cases  and  the 
present  was  not  so  dose  and  apparent  as  necessarily  to  have  induced 


18D 


DECISIONS  OF  THE 


No.  47. 


94  /as.  I8S1.  ^a  oonsmeBtia  rei  alieiitt.   TbegrtBJt  ejirpenditare  by  die  defcn^  €ih 
■^y^*'    works  and  machinery,  which  are  dependent  for  the  requidto  supply 
CganMonoB  ^^  ^^ter  on  the  use  of  the  stream  in  question,  is  itself  good  evidence 
V.  Duu.        «f  Ids  bona  fides* 


Punii«*t 

Fleas.     . 


Defender's 
Fleas. 


Secandhf^  He  pursuer  daimed  the  expenses  incurred  in  the  liti- 
gation with  the  defender  foodi  prior  and  subsequent  to  the  appeid. 
In  support  of  this  demand  he  pkaded'-'l.  There  is  no  incompe- 
-tency  in  a  claim  for  expenses  prior  to  appeal  in  oonsequenee  of  the 
judgment  of  the  House  of  Lords  being  silent  on  Ihe  point  of  ex- 
penses, although,  in  certain  eases,  diat  mlenee  will  be  held  tantfr- 
mount  to  a  vefiis^  of  such  expenses.  If,  for  instanoe,  the  House  sf 
<Lords  haye  decided  a  cause  out  and  out,  or  rendtted  witli  instruetioiis 
so  to  decide  it,  and  have  said  nodilng  of  expenses,  it  will  be  held 
that  expenses  were  not  intended  to  be  given.  But,  on  the  other 
hand,  where  the  House  of  Lords  dhreet  ftrther  proceedings  to  be 
had  in  a  cause,  or  have  not  pronounced  judgment  on  the  merits,  or 
r^nitted  with  express  instructions  to  pronounce  judgment,  the  Coifft 
Jiave  still  the  power  of  awarding  expenses  prior  to  a|q»eal  |  Didc  v, 
<}uthbertBon,  19  Jan.  1828^  and  oases  there  referred  to.  In  the  pre- 
sent case^  the  House  of  Lords  simply  reversed  die  judgment  of  this 
^Goort,  in  so  &r  as  it  wasunfitvourable  to  the  pursuer,  and  reihilted 
the  cause  for  £Eurther  procedure. 

2.  But  the  claim  for  expenses  is  not  merely  competent  under  this 
renut-^it  is  expressly  sustained  by  the  judgment  of  the  House  of 
Lords.  The  pursuer  appealed  against  the  judgment  of  tlie  Cour^ 
in  BO  fikr  as  it  repelled  the  reasons  of  reductioB,  <  and  found  no  eit 

<  penses  due  to  either  party ;'  and  the  House  of  Lords  ordered  and 
adjudged,  ^  that  tlie  said  interlocutor,  in  so  ftr  as  the  same  is  oom- 

<  phdned  of  in  the  said  original  appeal,  be,  and  the  same  is  hereby 
^  reversed  ;*  and  that  the  cause  <  be  remitted  badt  to  the  Coart  of 

<  Sessisn,  to  do  fsurtiier  therein  as  may  be  consistent  with  this  judg* 

<  ment,  and  as  may  be  just.'  .  A  repetition  of  the  finding  of  m>  ex- 
penses, thus  vsvessed,  eodd  not  certainly  be  consistent  with  the 
judgment. 

3.  Independently,  however^  of  the  terms  of  the  judgment  of  the 
HeiBSe  of  Lords,  the  pursuer  endeavoured  to  shew 'dii^  the  claim  fcr 
expenses  was  well  founded  on  its  merits, 

Jnsw^redr^l.  This  case  is  not  different  from  that  of  Reid  v.  Hope, 
18  Nov.  1825,  where  it  was  held  incMupetent  to  award  expenses. 
%  But  wlstttever  may  be  the  true  constructioiB  of  the  remit  in  regard 
to  this  plea  of  incompetency,  its  terms  certainly  do  not  render  it 
imperative  on  the  Court  to  award  expenses ;  and,  3.  On  the  merits 
of  the  questioa^  there  is  no  ground  for  the  daim. 
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Tlw  onto  iieiii|^rt|K)rted  to  tl»  Cowl  wcM^^  MJMi.ia31«: 

The  Lard  Juztic^CUTk  felt  considerable  diffieidty  as  to  tin  effeet    ^^^y^^ 
wbieh  the  judgments  of  the  First  Division  in  1821,  settmg  aside  X^^T^^^ 
loses  of  a  Similar  description,  as  eontrarentions  of  tbis  verjr  entail,  nonen*. 
ongitt  to  hare  on  the  question  of  violent  profits.  .  From  Aese  judg-  ^"°°' 
meats  the  defender,  no  doubt,  might  have  understood  the  true  na-  Opinion  of 
tore  of  his  right.     Still,  however,  no  appeal  was  then  taken  by  the  ^**""' 
pmsaer  against  the  judgment  in  1815.    This  was  not  done  till  1825. 
Bat,  from  the  date  of  the  intimation  of  the  appeal,  his  Lordship 
diooght  that  the  defender  could  not  be  held  to  have  been  in  bona 
fide  in  the  special  circumstances  that  here  occur,  from  which  it  must 
be  presumed  that  he,  or  at  least  Ins  kw^^ageat^  must  have  been  aware 
that  the  judgment  of  this  Court  could  not  be  supported. 

hni  Gfatfae.-^!  eoncur  with  your  Lordship.  I  dnnk  fliat,  from 
the  time  the  appeal  was  taken,  the  defender  must  have  beencon- 
fldoiis  to  himself  that  be  wsus  possessing  contrary  to  right,  and  there- 
fere  damages  are  due. — I  shall  not  say  violent  profits,  for  I  think 
what  is  se  called  is  oaly  exigible  when  there  was  possession  agamst 
a  final  judgment,  or  truly  by  violence. 

hori  Cringhtie* — I  am  of  the  same  opinion.  I  think  it  an  error 
to Mdl,  in  aU  eases^  diat bsna  fides  caatiDiies tiil  fiaal  jadgmeataf^ 
the  House  «f  Lovik  It  was  not  se  held  in  IJbe  Queensbefry  cases. 
The  kw  <of  Seedand  on  this  point  undodbtedly  is,  Itet  from  wiuit- 
erer  lime  the  oonseieHtia  rai  aiienn  is  indaoed,  violent  profits  are 
esdgibfo* 

Lord  MBodm^miu — I  am  of  die  same  opinioiL  It  is,  however, 
ody  danwges,  not  visknt  proits,  \iribieh  I  think  the  punnrar  b  en- 
tidedts. 

Ota  the  qoestisn  of  essg^mam^  the  Lmd  Aatiee^CUrk  sjbserved,<^ 
time  «f  year  licordbkips,  I  presume,  hw^e  any  idea  of  giving  ike 
eipeiises  of  i^f^peaL  But,  witli  regard  to  the  other  eipense^  as4t 
ms  only  in  Mosefaenoe  of  the  pnisuer  beia^  kopt  in  igtfoinnee  of 
^fitftsf  dte  defender  having  been  an  assignee  betos  tiie  jmig- 
ment  of  1815,  thathisesasentto  the  remit  was  obtained,  the  defend- 
er ought  to  be  found  liable  in  these  expenses  from  the  date  of  the 


Hie  sM<r  Jmipeg  coneonred. 

The  Cmtrt  <  find,  tiiat  the  bona  fides  of  the  defender  came  to  an  >  jadgmtnt. 
^  end  at  llie  data  4(f  tlM  pMsoitamt  <tf  the  appeal  taken  in  1805; 

*  find  tke  pnisuMs  entitled  to  dieir  cscpenses  in  this  Court  incorred  - 
' sdbseqaent  ts  the  remit  fimn  the  House  of  Lords  in  1826  te  hear: 

*  Ike  defender  lor  his  interest,  and  also  to  the  expenses  of  the  db- 

*  eusrion  of  die  questions  hereby  decided,  &c* ;  quoad  ultra  resBSt  to* 
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I.  <  the  Lord  Ordinary  to  hear  parties  further,  and  proceed  as  to  him 
<  shall  seem  just,  and  decern/ 

Stilling  and  bit 
ComniMioners* 
V.  Dan.  -^^  Mmrmff^  OrdiiMiy.         For  the  p«tn«r,  itlnr.  J>mkf^         /.  jr  IF*  Arrar, 

W.  &  j^;eau.  For  the  defender,  Dtan  of  Foe  fSbp$,J  Mon»       AUg* 

MaauUL        W.  A.  G.^  IL  EUu,  W.  S.  Agents.        JP.  Clerk. 

& 


FIRST  DIVISION. 
No.  XLVIII.  14  Jamuary  1901. 

COLL  MACDONALD 

against 

Mas  LOUISA  BELL  MACLACHLAN  akd  COLIN  BELL 

MACLACHLAK 

FiAR. — Proyisioks  to  Hbirs  and  Childrsk.-^.^  husband  haomg 
bound  khnsdfj  by  his  nuxrriag&'^smitract^  to  lay  out  a  sum  ofmoneg 
(including  his  toif4fs  partionj  an  brnd^  or  other  suffkient  secmrity,  at 
Ihs  sight  of  the  vAfis  father^  ^  rights  to  be  taken  paycMe  to  &e 
husband  himself  and  his  promised  spouse,  and  the  longest  Boer  of 
them  two  in  Uferentj  and  to  the  child  or  dUldren  of  the  marriage  « 
fee;  uAidi  failing,  to  the  said  huAand,  his  heirs  and  assignees,  in 
fie;  declaring,  that  if&ere  are  more  children  than  one,  the  fee  was 
to  be  divided  among  them  in  such  proportions  as  the  hutbandduue; 
and  he  haioing,  after  die  birA  of  children  of  the  marriage,  taken  a 
bond,  rrferring  to  the  marriagO'Coniraet,  payMe  to  himsetfand  Us 
wife,  and  longest  liver  in  liferent,  and  to  the  children  procreated,  or 
to  be  procreated,  in  fie,  wkomfiiling,  to  the  husband,  his  heirs  and 
assignees  whomsoever, — held,  that  the  fee  was  m  (he  husband,  and 
might  be  attached  by  his  creditors  cfier  his  deaA. 

By  the  marriage-contract  (9  Sept  1785)  between  the  late  Ar- 
chibald Bell,  writer  in  Inverary,  and  Louisa  Madachlaa,  daughter 
of  Maclachlan  of  Craiginterve,  the  former  bound  himself  to  lay  out 
the  sum  of  L.500,  (including  Mrs  Maolachlan's  marriage  pordoo,) 
upon  laad  or  other  sufficient  security,  at  the  sight  of  Qniginterve, 
and  afiter  his  death,  of  Archibald  Maclachlan,  his  eldest  son,  the 
rights  to  be  taken  payable  *  to  Archibald  Bell  himself,  and  the  said 
^  Louisa  Maclachlan,  his  promised  spouse,  and  the  longest  li?er  of 
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*  Aem  two  in  Ufcfenty  and  to  the  child  or  children  of  the  marriage  li  Jm.  183I« 
<iii  fee;  which  fedling,   to  the  said  Archibald  Bell»  his  heira    ^^"V^*^ 

<  and  asBBgnees  whatsoever ;  declaring,  thai  in  the  event  of  more  iJ^^^^hlraT 
( diildrea  than  one,  the  fee  is  to  be  divided  among  them,  by  snch  4c 

( dnrisione  and  proportions  as  the  &ther  shall  think  fit  to  appoint  by 
'  a  writing  under  hia  hand ;  and  fiiiling  thereof,  shall  be  equally 
'  divided  among  them/    And  it  was  agreed,  <  that  execution  shall 

<  pass  on  this  contract,  at  the  instance  of  the  said  Colin  Madach-* 

<  km,  and,  after  his  decease,  at  the  instance  of  the  said  Archibald 

<  Madachlan,  or  his  heir-male  for  the  time,  for  implement  thereof 

<  in  fcvour  of  the  said  Louisa  Madachlan  and  the  children  of  the 
Cflnrriage,'  &c. 

In  1802  Mr  Madachlan  made  an  entail  of  his  lands  of  Craigin-* 
ter?e,  and,  in  the  same  year,  being  indebted  to  Mr  Bell  in  the  sum 
if  L.500,  he  executed  a  bond  in  his  fitvour,  referring  to  the  mar- 
liige-contraet,  and  bound  himself  to  make  payment  of  the  sum  of 
L500  sterling,  ^including  his  daughter's  portion,  and  other  sums 
doe  by  him  to  Mr  Bell,)  *  to  the  said  Archibald  Bell  and  Louisa 

<  Madachlan,  his  epouse,  and  the  longest  liver  of  them  two,  in 
'  liferent,  and  to  the  children  already  procreated,  or  to  be  procrea- 

*  ted  of  their  marriage,  in  fee;  wh6m  &iling,  to  the  said  Ardii- 

*  bild  Bell,  his  heirs  and  assignees  whomsoever,'  && 

The  Ixmd  also  dedared,  that,  ^  in  terms  ci  the  contract  of  mar- 

*  mf^  the  fee  of  the  said  prineqpal  sum  of  L.&00  is  to  be  divided 

<  among  the  diildren  already  procreated,  or  to  be  procreated  of  the 

<  said  marriage^  by  such  divisions  and  proportions  as  the  said  Arehi* 

<  btld  Bell,  their  &tiher,  shall  think  fit,'  &c  At  this  tame  there 
were  children  bom  of  the  marriage. 

Mrs  Bell  Madadilan  succeeded  to  her  fiither's  property,  as  heir 
of  entail,  in  1811,  upon  the  death  of  her  two  brothers,  and  her  hus- 
band entered  into  possession  and  levied  the  rents  until  his  death  in 
1815.  At  this  time  he  was  indebted  to  the  pursuer,  Mr  Mac- 
dnudd,  in  the  sum  of  upl^ards  of  L.500,  for  which  Mr  Maodonald, 
after  being  confirmed  executor-credBtor,  brought  an  action  against 
Mn  Iifadachlan,  the  widow,  as  representing  her  father,  in  the  bond 
due  to  her  late  husband,  and  against  Colin  Bell  Madachlan,  her 
eldest  son,  as  intnunitter  with  his  father's  effects,  and  otherwise  tia- 
ble  as  his  father's  representative. 

Cdin  Madachlan,  the  son,  was,  of  consent,  assoilzied  from  the  Defender's 
acti<Mi,  and,  on  the  part  of  Mrs  Madachlan,  the  main  defence  was,  ^^^^ 
•—1.  That  the  fee  of  the  sum  of  L.500,  contained  in  the  bond  libel- 
led, was  not  vested  in  her  late  husband,  Mr  Bell,  but  in  the  chil- 
dren of  the  marriage,  and  could  not  be  attached^  by  his  creditors. 


184 


DECISIONS  OF  THE 


N0.4& 


Micdonald  v, 
)    MaefaKhUm, 


U  Jw.  lesi.  All  thi^  h^  had  ^ras  a  right  of  liferent,  so  that  the  ]>uiitter  hid  no 
title  to  porsue. 

2.  It  was  s«paratitii  maantauned,  that  even  Bopfoung  diefde  to 
hare  been  vested  in  Mr  Bell,  aaidthat  the  defender,  as  rcfneBent- 
iog  the  origmal  debtor,  by  taking  up  the  estate  ef  Creiginterve, 
tronld  have  been  liable,  the  debt  must  be  held  to  be  exIfagiiiBiied, 
Ik  cotiseqnenoeof  the  creditor  in  the  bond  havingsooeeeded,  Aroogh 
his  wife,  to,  and  intronutted  with,  liie  rents  and  pn>fitB  of  that  etMt, 
the  sueeesslon  to  whidi  is  said  to  eonstitute  her  Babilitjr  fcr  the 
debt. 


Pursuer's 
Plois. 


Opinion  of 
Court. 


It  was  answered — L  A  contract  of  marriage,  obliging  the<  hat- 
band to  lay  out  a  sim  of  msney,  payable  to  the  husband  and  wife 
in  lif(»ent,  and  to  the  children  nasdtuii  in^  fee,  creates  no  right  ef 
fee  in  the  ^ildren,-^noddng  beyond  a  hope  of  snoceasion,  which 
may  be  disappointed  by  the  onerous  acti  and  deeds  ef  tke  hushsod* 
Moreorer,  provisions  do  not  giye  a  Jus  erediti  wliere  they  are  not 
exigible  during  the  fathei^s  lifetime ;  WSliamson  v.  Cochran  aad 
Pattenon,  28  June  1828;  Maetairish  v.  his  Creditors,  15  No?. 
1787,  M.  12922* 

2.  A  settlement  upon  an  heir  of  tailaie  of  die  free  produce  of  die 
estate,  after  deducing  the  interest  of  money,  and  pulilie  and  pais^ 
dual  burdens,  entitles  the  heir  (or  tiie  husband  <^  the  hefaresB)  to 
receire  the  free  rent  mid  prestations,  and  te  insist  timt  nb  psitof 
the  annual  produce,  without  his  consent,  be  applied  to  the  payment 
of  principal  smns. 

<  The  Lord  Ordinary  finds,  Hiart  tihe  fee  of  tiie  bond  for  L.500 
sued  for  was  vested  in  the  person  of  the  late  Mr  Archibald  Be& 
MiaelacUan  at  the  period  of  his  death,  and  was  attachable  by  his 
creditors :  Finds,  That  the  said  bond  was  not  extinguished  by  the 
introndsfiions  of  the  said  Archibald  Bell  Maclachlan  with  tlie 
rents  of  the  estate,  eitiier  as  husband  of  the  defendex^  Mrs  Loimt 
Bell  Maclachlan,  or  as  trustee  under  the  trust-deed  ot  the  entailer^ 
Colin  Bell  Af  adachlan  of  Cn^ginterve :  Finds,  That  the  pursuer, 
having  confirmed  to  said  bond  as  executor-credkor,  has  now  i%ht 
to  the  fee  thereof,  and  decerns  in  his  fiivour  therefor  acoonting^y^: 
Finds  tiie  defender,  Mrs  X<ouisa  Bell  Madachlan,  entitied  to  file 
liferent  of  the  sum  in  said  bond:  Finds  the  pnnnier  entitled  to 
expenses,'  &c. 

The  defender  reclaimed,  and  at  the  advising  Lard  Baigrmjf  said,-^ 
Alier  considerii^  the  train  of  decisions  whidi  had  been  pronounced 
from  the  year  1663  down  to  the  present  period,  he  was  bound  to 
hold,  that  the  interlocutor  of  the  Lord  Ordinary,  which  found  tlist 
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the  fee  of  the  sum  of  L.500  was  vested  in  Mr  Bell  MaclacUan,  UJaa.  183  u 
vas  weU  founded.  The  rights  of  the  parties  were  to  be  judged  of  ^^v^*^ 
by  the  tenas  of  the  contraet  of  marriage,  which  was  the  ruling  deed,  ]||||^ujin  ^ 
and  by  whieh  the  fee  was  clearly  vested  in  the  busband;  and  the  && 
bond  subsequently  granted  by  the  debtor,  Craiginterve,  was  taken  q^^^^ 
by  the  true  and  proper  creditor,  and  must  be  construed  agreeably  to  Court 
the  contract  in  implement  of  which  it  was  granted,  and  to  which  it 
expressly  referred*  Loddng,  indeed,  to  the  bond  alone,  the  terms 
of  it  were  sufficient  to  vest  the  fee  in  the  husband.  Tliey  were  sub- 
fltaadally  the  same  as  those  in  the  contract  of  marriage,  by  which 
Bodiing  but  a  spes  successionis  was  vested  in  the  children.  There 
was  no  payment  to  them  till  dieir  JBtther's  death,  not  even  a  payment 
of  mterest ;  and  no  trustees  were  appointed  for  their  behocf,  but 
nerely  a  provision  that  the  sums  should  be  laid  out  at  the  sight  of  the 
vife's  &ther*  The  import  of  destinations  in  similar  terms  had  re- 
eei?ed  determination  in  terminis  in  the  following  cases :  Wilson  r. 
Fonest,  6  March  1759,  M.  4208 ;  Doughs  v.  Ainslie,  7  July  1761, 
IL  4269 ;  Campbell  v.  Macneil,  14  Jan.  1766,  M.  4287 ;  Watson 
9.  Johnston,  18  July  1766,  M.  4288*  The  power  which  was  given 
to  the  &ther  of  distributing  the  provisions  among  the  children  did 
not  limit  bis  right.  This  was  a  power  which  was  given  in  all  cases 
of  die  kind ;  and  the  only  effect  of  the  provision  in  their  favour  was, 
that  they  could  not  be  gratuitously  disappointed,  or  any  one  totally 
didnherited.  Neither  were  the  rights  of  the  parties  affected  by  the 
irariation  of  expression  whidi  occurred  in  the  bond^  by  which  the 
fee  ivas  given  to  the  children  already  procreated,  as  well  as  to 
those  to  be  procreated  of  the  marriage.  This  circumstance  made 
no  alteration ;  and  there  was  no  distinction  whether  the  children 
vere  nad  or  nascituri.  They  were  merely  heirs,  and  required  a 
senriee  in  the  one  caSe  as  well  as  the  oilier ;  Begg  v.  Nicolson, 
14  Jan.  1663,  Stair,  M.  4251 ;  Lamington  v.  Moor,  23  July  1675, 
Stotr,  M  4252 ;  Porterfield  v.  Graham,  23  June  1779,  M.  4277 ; 
Cathbertscm  v.  Thompson,  1  Mar.  1781 ;  Mure  v.  Mure,  29  June 
1786,  M.  4279.  Where,  indeed,  the  terms  of  such  a  conveyance 
were  in  themselves  doubtful,  they  were  sometimes  explained  by  the 
last  destination ;  but,  in  the  present  case,  that  clause  was  also  in  fit- 
roar  of  the  fitther,  the  fee  being  expressly  given,  foiling  children  of 
the  marriage,  <  to  the  said  Archibald  Bell,  his  heirs  and  assignees 
*  whatsoever.' 

Lord  Craigie, — I  entertain  great  deference  for  the  opinion  of  my 
brodier.  Lord  Balgray ;  but  as  in  this  instance  I  have  the  misfortune 
to  differ  from  him,,  it  is  my  duty  to  state  the  groimds  of  my  dissent 

Few  words  of  technical  use  are  so  uncertain  in  their  meaning  as 
those  of  \  conjunct  fee  and  liferent,'  which  are  employed  jn  mar* 
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14  Jim.  IdSU  riage-contractSt  and  other  deeds  for  settling  die  interests  of  the  hus- 
band and  wife ;  and  ihose  which  are  in  use  for  providing  the  chiU 
dren  of  a  marriage,  by  rights  or  obligations  to  the  parents  *  in  life- 
<  rent,  and  to  the  children  in  fee/  seem  liable  to  the  same  nneertain- 
ty.  With  regard  to  the  former,  we  shall  find,  that  whatever  general 
rules  may  have  been  laid  down  for  construing  these  words,  they  all 
bend  to  the  probable  intention  of  the  parties  in  each  partieular  case ; 
and  as  to  the  latter,  the  import  of  which  has  been  thought  to  be 
settied  on  general  gprounds  in  the  case  of  Ne^^ands,  dedded  in  llie' 
House  of  Lords  in  1795,  it  has  not  been  attended  to,  that  the  Loid 
ChanceUor  Eldon,  who  decided  die  case,  tock  the  <«ly  means  of 
intimating  to  die  parties,  and  to  die  public,  (see  Abstract  <tf  Appeal 
Cases  annexed  to  the  Faculty  Decisions,)  diat,  at  die  time,  he  did 
not  mean  to  determine  the  general  question. 

In  this  case,  die  words  in  die  bond,  aldiough  in  part  different 
from  those  in  the  marriage-contract,  do  not  seem  to  me  to  have  al- 
tered die  rights  of  the  parties*  The  case  might  have  been  differ- 
ent if  the  bond  had  been,  <  to  the  children  procreated  in  fee,'  there 
haWng  been  no  children  afiterwards  bom.  But  where  the  provisioa 
is  to  children  procreated,  or  to  be  procreated,  no  distinction  has  been 
received  in  our  practice,  arising  from  the  state  of  the  fiamily  when 
the  rights  or  securities  are  completed.  In  this  case,  however,  the 
following  observations  occur : 

1.  Trustees  are  appointed  for  enforcing  execution  of  die  mar- 
riage-contract, and  not  merely  in  favour  of  die  wife,  but  also  in  fan- 
plement  of  the  provisions  to  the  children.  In  thig  manner,  die  effect 
of  the  rule,  that  dominium  non  potest  esse  in  pendenti,  was  taken 
away,  die  persons  so  named  standing  at  all  times  in  the  right  and 
place  of  those  truly  JBtvoured  by  the  deed,  and  authorised  to  daim 
and  do  every  thing  which  may  be  necessary  for  their  advanteige. 

2.  The  lifer^it  (there  is  no  conjunct  fee)  is  not  given  to  the 
husband  alone,  but  to  the  two  spouses,  and  survivor  of  diem ;  and 
the  wife  survived  the  husband.  Thus  diere  was  not  either  a  life- 
rent or  fee  in  the  husband  when  the  arrestment  was  used  by  the 
pursuer.  After  the  husband's  death,  die  children,  (or  their  trus- 
tees,) with  the  consent  of  their  mother  as  liferentrix,  might  have  iqp- 
lifted  the  sums  in  the  bond,  or  even  without  die  modier's  consent, 
upon  finding  security  in  the  same  manner  as  in  any  odier  lifeent 
right. 

3.  There  is  a  power  given  to  the  husband  to  distribute  die  snms 
in  die  bond;  but  what  could  be  the  use  or  meaning  of  this,  if  he 
were  truly  fiar,  and  so  having  full  power  to  do  so  ? 

4.  If,  by  the  terms  of  the  bond,  the  fee  was  vested  in  the  father, 
what  was  the  use  of  the  substitution  which  immediately  follows  in 
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fiivoiir  of  the  fiiiher,  <  his  heirs  and  assignees  ?   Or  is  it  not  neces^  U  Jan.  I83lr 
gflriljr  to  be  mfienred,  thai  the  father  ooald  not  take  the  fee,  unless    ^<i»v^ 
wpoa  the  fidlnre  of  his  children  ?    Upon  all  these  grounds,  I  enter-  ^^f  ^!I?!f  ^* 
tan  great  doubts  as  to  the  interlocutor  which  has  been  pronounced  &c. 
li^  the  Lord  Ordinary,  so  frr  as  it  finds  that  the  sums  in  question  ^  ^T"^ 
were  so  vested  in  the  late  Mr  Bell  Maclachlan,  as  to  be  liable  to  Coun. 
aneftment  by  his  crediton.     Upon  the  other  points  under  discus- 
iaOf  I  agree  with  Lord  Balgray. 

Lwd  GUKes  concurred  entirely  in  the  opinion  delivered  by  Lord 
Balgray*  It  may  be  true,  that  the  language  employed  in  such 
deeds  is  often  ambiguous ;  but  this  renders  it  the  more  necessary 
lo  fisllow  implicitly  those  judgments,  by  which  the  legal  effect  of 
nch  language  has  been  fixed ;  and  if  any  expressions  can  be  said 
lohare  acquired  a  fixed  significati(m  by  the  decisions  of  the  Court, 
dune  made  use  of  in  the  present  instance  must  be  held  to  have 
Tested  the  fee  of  the  L.500  in  the  fiither ;  and  this  was  placed  be- 
yond all  doubt  by  the  terms  of  the  last  destination  in  &TOur  of  the 
firtfaer.  His  Lordship  held  it  to  be  fixed,  that  where  property, 
whether  real  or  personal,  is  disponed  to  a  husband  and  his  wife  in 
eoDJimct  Uferent,  and  to  the  children  of  &e  marriage  in  fee,  whom 
fuling,  to  the  heirs  of  the  husband,  the  fee  of  the  property  was 
rested  in  the  husband*  The  last  words  were  dedsive.  Even  ta- 
king the  terms  of  the  bond  by  themselves,  these  are  substantially 
die  same ;  but  it  bears  to  be  executed  in  terms,  and  for  the  fulfilment, 
of  the  ]iiarriage<*contract  Now,  how  can  it  be  said  that  it  was  in- 
tended to  alter  the  destination  in  the  marriage-contract,  when  it 
expressly  bears  to  be  in  terms  of  it  ?  The  same  limitations  and  con- 
didons  must  be  applied  to  both.  As  to  the  second  plea  of  the  de- 
foider,  that  the  debt  had  been  extinguished  by  the  intromissions  of 
Archibald  Bell  with  the  rents  of  the  estate,  that  was  still  more  des- 
perate. These  rents  were  drawn  by  him,  not  as  a  creditor,  but  in 
rirtae  of  his  jus  mariti,  as  the  husband  of  the  proprietrix,  and  did 
not  therefore  extmguish  his  daim  as  creditor  under  the  marriagOf- 
coDtract  and  l3ie  bond. 

With  regard  to  expenses,  again,  the  pursuer  ought  not  to  have 
insisted  that  the  defender  Mrs  Maclachlan  was  not  entitled  to  a 
liferent,  and  in  so  &r  they  might  be  subject  to  modification. 

The  Lard  PresideHt, — If  the  Court  are  bound  to  construe  the 
nghts  of  the  parties  according  to  the  terms  of  the  marriage-contract, 
there  can  be  no  doubt  that  the  fee  was  vested  in  William  Bell  Mac- 
lacUan  the  father.  But  the  terms  of  the  bond  are  not  the  same  as 
those  made  use  of  in  the  marriage-contract.  It  is  well  known  in 
the  law  of  Scotland,  that  although  the  fee  of  a  subject  may,  by  the 
marriage-contract,  be  vested  in  the  father,  he  may  place  the  chil- 
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U  Jan.  J  831*  dren  in  a  better  aituation,  by  putting  the  fee  forward,  as  it  is  called, 
and  this  seems  to  have  been  done  here.  By  the  marriage-contract, 
the  fee  is  given  to  the  children  to  be  procreated  of  the  marriage, 
which  would  vest  not  the  fee  in  such  children,  unless  the  word  ofls- 
narly  had  been  used  in  respect  to  the  £itber's  Uferent;  but  in  the 
bond  which  followed,  it  was  given  to  the  children  already  procreated, 
which  was  a  very  different  expression,,  and  seemed  to  vest  a  right 
of  fee  in  them.  The  circumstance  of  their  not  being  named  in  die 
bond  was  no  impediment  to  their  being  truly  fiars,  as  they  were  in 
exiBtence  at  the  date  of  it,  so  that  the  objection,  that  the  fee  could 
not  be  in  pendente,  did  not  apply.  But  supposing  tUs  to  be  the  tme 
meaning  of  the  bond,  considered  by  itself,  the  difficulty  was,  whe* 
ther  it  was  competent  to  construe  it  without  reference  to  the  terms 
of  the  marriage-contract  If  the  contract  were  to  be  the  rule,  and 
this  seemed  to  be  the  opinion  of  the  majority  of  the  Court,  liis 
Lordship  thought  the  fee  was  clearly  vested  in  the  &ther. 

The  Qnai  being  thus  divided  in  opinion,  Lord  Crai^e  thought 
that  the  interlocutor  of  the  Lord  Ordinary  ought  to  be  adhered  to; 
two  of  the  Judges  being  for  adhering,  wUle  the  other  two^  although 
agreeing  in  result,  rested  their  opinion  on  opposite  grounds,  he 
himself  being  of  opinion,  that  the  question  depended  upon  the 
terms  of  the  marriage-contract,  which  the  Lord  President  thought 
vested  the  fee  in  the  father.  To  this  the  Lord  President  acceded; 
and  all  the  Judges  also  concurred  in  the  modification  of  expenses, 
as  suggested  by  Lord  Gillies.  Their  Lordships  therefore  found, 
^  that  in  this  case  the  bond  must  be  interpreted  in  conformity  with 

<  the  import  of  the  relative  marriage-contract ;  therefore  adhered,' 
&c  and  <  of  new  found  the  pursuer  entitled  to  expenses,  but  subject 

<  to  modification,  in  respect  of  any  litigation  maintained  by  the  pur- 
'  suer  relative  to  the  liferent  right  of  the  widow,  and  remitted  to  the 

<  Lord  Ordinary  to  proceed  accordingly.* 


Judgment 


Lord  CorAouMBf  OrdioMy*  Act  Jamemm^  James  Maedontdd. 

donaUt  W.  &  Agent  Alt.  Dem  o/Fk.  f  Hope, J  MacnaU. 

W.  S.  Agent         S.  CXttk. 


H.  GSftom 
C. 
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SECOND  DIVISION. 
No.  XLIX.  15  Janmry  1831. 

DICKSON 

against 

MAGISTRATES  OF  DUMFRIES. 

Condition. — Tlie  Cowrt  held  a  paper  containing  only  advertisements^ 
and  circulated  gratis^  with  aless  stari/ip  t/ian  the  ordinary  newspapers^ 
to  be  a  newspaper  in  the  sense  of  an  act  of  Parliament^  and  of  an 
heritable  bond,  loith  a  power  ofsak^  which  required  that  lands  should 
be  advertised  in  newspapers. 

Thb  Mag^trates  of  Dumfries  held  an  heritable  security,  with  a 
power  of  sale,  over  lands  belonging  to  the  suspender.  The  condi- 
tions of  the  bond  required  that  the  lands,  before  being  exposed  to 
Ue,  should  be  adverdsed  in  at  least  one  Dumfries  and  one  Edin- 
Iraigh  newspaper  weekly,  for  the  space  of  two  calendar  months. 

*  The  Magistrates  complied  with  this  condition  by  advertising  the 
lands  in  a  Dumfries  newspaper,  and  also  in  the  <  Edinburgh,  Leith 

*  and  Glasgow,  or  North  British  Advertiser,'  a  paper  which  is  pub- 
lished weekly  in  Edinburgh,  containing  nothing  but  advertisements, 
and  circulated  gratis. 

The  lands  were  sold  accotdingly,  and  the  Magistrates  were  af- 
terwards obliged  to  raise  letters  of  homing  against  Dickson,  char- 
gmg  him  to  ratify  and  approve  the  sale,  and  to  grant  a  disposition 
iif  die  lands,  &c.  to  the  purchaser. 

Dickson  presented  a  bill  of  suspension  upon  various  frivolous 
pretexts,  and  inter  alia  on  the  ground,  that  the  ccmdition  respecting 
advertisements  previous  to  the  sale  had  not  been  properly  complied 

yth. 

The  Lord  Ordinary  refused  ihe  bill,  and  found  the  suspender 
liable  in  expenses.     He  added  to  his  interlocutor  the  following  note : 

*  The  only  doubt  that  could  arise  in  the  case,  is  occasioned  by  the 
^  singolarity  of  the  Edinburgh  paper  selected,  where  only  one  was 
<  mentioned  in  the  deed;  and  the  Lord  Ordinary  would  have  thought 
^  it  necessary  .to  report  the  case  on  this  point,  if  it  were  not  for  the 
-decision  of  the  Court  in  the  case  of  Lord  Rosslyn  and  othiers, 
^  23  June  1830  *.     He  supposes  the  paper  here  referred  to,  to  be 


*  Thif  cme  of  Uie  Earl  of  Bossiyn  and  othere  waa  one  in  which  the  Court  was  re- 
ared to  ouTj  into  effect  a  priYite  act  of  Parliament,  obtained  for  the  purpose  of  leU- 
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15  Jan.  I83K  <  either  the  same  which  was  used  in  that  case,  or  one  of  a  similar 

^.V*^^"      *  description.* 

Magistrates  of      The  suspender  reckdnied,  but  the  Court  refused  the  note. 

Dumfries* 

Lord  Ordinary,  Monereiff,      AcU  Graham  BdL      Alt.  MmluA      7%oma$I}ar6^ 
and  J.  Hannojf,  Agents.        F»  Clerk. 

u. 


FIRST  DIVISION. 


No.  L.  18  January  183L 

ROBERT  KERR 

against 

DUKE  OF  ROXBURGHFS  TUTORS. 

Tailzie. — Warrakdice. — Teinds. — jhi  heir  of  an  entail  wMA 
w€u  notreeordedy  having^  as  patron  and  titular^  aoldtheteindi  of  oar* 

'  tain  lands^  under  an  obligation  of  warrandiee  against fiOurt  aug^ 
mentatumsj  Jbund  that  ffie  obligation  teas  binding  upon  the  succeed'^ 
ing  heir  of  entail^  wiOwvt  first  discussing  the  heirs  of  Unsj  or  hein 
whatsoever  of  the  granter. 

In  1740,  John  Duke  of  Roxburghe,  as  patron  of  the  parish  of  Rox- 
burgh, and  tituhir  of  the  teinds,  sold  the  teinds  of  the  lands  of  San* 
laws  to  Christian  Kerr,  proprietor  of  the  lands,  at  six  years'  pur- 
chase, in  terms  of  the  act  1690,  c.  23.  The  disposition  by  tht 
grahter  as  patron  dispcmes  the  teinds,  great  and  small,  parsonage 

■  Ml  i  i  '  .    I        I  I  -.  ■    ■■  I.  I        ■  .1  .^       I ., 

log  part  of  an  entailed  estate*  The  ftatute  required  that  the  lands  should  be  prsfien^ 
ly  advertiaed  in  three  Edinburgh  newspapers.  One  of  them  selected  by  the  agent  ftr 
that  purpose  was  the  paper  aboTe  mentioned.  There  was  no  opporitlon  ;  but  when  tht 
Lord  Ordinary  (MoncreiflT)  reported  the  proceedings  to  the  Court,  he  caUed  tfadr  st- 
'  tention  specially  to  the  above-mentioned  circumstance.  The  Court  hesitalsd  at  fini, 
and  before  they  approved  of  the  sale  required  the  counsel  Ibr  the  petitionew  to  ibew 
that  the  requisites  of  the  act  of  Parliament  had  been  complied  with* 

It  appeared,  on  inquiry,  that  such  papers,  circulated  gratisi  were  of  recent  establidi- 
roent,  and  had  formerly  been  published  without  any  stamp.  A  statute,  bowerer,  irai 
afterwards  passed,  6  Geo.  IV.  c.  119,  which  imposed  a  modified  slapip-daty  *  on  efeiy 
*  paper  printed  in  Great  Britain  weekly,  or  eflener,  or  at  intervals  notexeeeding  twenty- 
'  six  days,  containing  only  or  principally  advertisements,  and  not  containing  anypoUic 
<  news,  intelligence  or  occurrences.*  The  Court  were  of  opinion,  that  papers  of  tbeaie 
and  description  mentioned  in  the  statute  were  to  be  considered  as  newqpapen^  and  ac- 
cordingly approved  of  the  sale. 
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and  vicatage,  of  the  said  lands  of  Sunlaws,  under  the  btirden  of  the  is  Jan.  1831. 
stipend  then  pajrable  to  the  minister  of  Roxburgh  from  these  lands. 


and  contains  this  clause  oi  warrandice :  <  We  bind  and  oblige  us  and  ^^  ^'  ^H^* 
onr  foresaids  to  warrant  our  right  and  title  to  the  said  teinds,  with  Tutors, 
diis  present  right  and  disposition  thereof,  and  infefhnent  to  follow 
thereupon,  to  be  good,  valid  and  suflBcient,  free,  safe  and  sure  to 
the  said  Christian  Kerr  and  her  foresaids,  at  all  hands  and  against 
all  deadly,  as  law  will ;  and  likewise  to  warrant  the  teinds  above 
disponed  from  all  future  augmentations  of  stipend  to  be  imposed 
thereupon,  beyond  the  present  stipend  payable  to  the  minister 
fiirth  of  the  teinds,  conform  to  the  decree  of  locality  before  men- 
tioned/ 

In  the  same  year  Duke  John  entailed  certain  lands  acquired  by 
him  upon  the  same  series  of  heirs,  and  under  the  same  fetters,  as  in 
the  entail  of  1648^  under  which  he  himself  had  succeeded ;  and  his 
80&  Duke  Robert  renewed  the  entail  in  1747.  Duke  Robert  was 
succeeded  by  Duke  William,  who  made  up  titles  in  1804,  under 
the  entails  of  1740  and  1747.  The  several*  entails  of  the  Rox- 
bmghe  estate  were  recorded  in  the  register  of  tailzies  in  1804. 
The  present  Duke  also  comjdeted  his  titles  under  the  entails  of  1740 
and  1747. 

After  the  date  of  the  above  disposition  to  Mrs  Kerr,  three  seve* 
nd  augmentations  had  been  awarded  to  the  minister  of  Roxburgh, 
m  1789,  1807,  and  1822.  The  proportion  of  augmentation  local- 
led  on  the  lands  of  Sunlaws  had  been  paid  by  the  Duke  of  Rox- 
hnghe  till  1820 ;  but  having  been  discontinued  from  that  time,  the 
prasoer,  now  in  right  of  the  estate  of  Sunlaws,  claimed  relief  of  the 
augmented  stipend,  in  a  process  of  locality,  from  the  Duke  of  Rox- 
biughe,  and 

Pleaded — The  warrandice  in  the  disposition  to  Mrs  Kerr,  being  Pursuer's 
ej^iressly  i4>plicable  to  future  augmentations,  infers  a  legal  and  ^^^ 
dSeetual  obligation  for  relief  fi^m  future  augmentations ;  Alexander 
V.  Dundas  of  Bhiir,  19  June  1812. 

The  present  Duke  of  Roxburghe,  as  representing  John  Duke  of 
Roiburghe,  the  granter  of  the  obligation  of  warrandice,  is  liable  to 
implement  that  obligation,  and  to  relieve  the  claimant  of  the  aug- 
mented 8tq>eBd  for  Sunlaws  subsequent  to  1820,  when  the  pay- 
ments in  relief  were  discontinued  by  his  predecessor.  The  daim- 
aot  is  endtled  to  have  effect  given  to  the  obligation  of  relief  against 
the  whde  representatives  whatsoever  of  the  g^ranter,  without  re*** 
prd  to  aiiy  rights  of  relief  which  those  representatives  may  have 
amongst  themselves. 
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id  Jan.  1831.      Antwerp — Tlie  obligation  undertaken  by  Duke  Jokn,  to  relieve 
Vi0>yi«to/    die  proprietor  of  Sunlaws  from  future  augmentations,  not  having 
Kerr  v.  Duke  been  made  real  upon  any  patt  of  the  estate  of  Roxburghe,  although 
^uton.  ^^^  ^ '  ^^  ^^^y  ^  effectual  against  the  heirs  of  line,  cannot  be  made  effec- 
tual against  the  respondent,  who  merely  succeeded  to  the  entailed 
property.   At  all  events,  the  heirs  of  line  and  legatees  of  Duke  John, 
who  represented  the  grantor  of  the  obligation  universally,  are  th6 
primary  debtors  in  the  obligation,  and  must  be  discussed  before  any 
claim  can  be  made  against  the  respondent 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  <  The  Lord  Ordinary  having  considered  the  closed  record 
'*  on  the  daim  of  Robert  Kerr,  Esq*  of  Chatto,  against  the  Tutors 
of  the  Duke  of  Roxbuighe,  and  heard  parties*  procurators  there^ 
on,  finds.  That  the  obligation  of  warrandice  against  all  augmen- 
tations of  stipend  contained  in  tiie  disposition  of  teinds  produced 
was  not  an  obHgation  granted  under  any  of  tiie  provisions  of  thd 
statute  in  the  process  of  sale,  but  a  voluntary  and  apparentiy  gra- 
tuitous undertaking  by  John  Duke  of  Roxburghe,  the  granter 
tiiereof,  for  himself  and  his  heirs  and  successors  generally  t  Finds, 
That  the  said  obligation  is  not  so  constituted  as  to  be  attached  as 
a  real  burden  to  the  patronage  or  titularity  of  tiiis  parish,  or  to 
the  teinds  of  tiie  Duke's  own  lands,  or  any  other  part  of  the  en* 
tailed  estate  of  Roxburghe ;  and  that  although,  in  consequence  of 
the  Roxburghe  entail  not  having  been  recorded  till  1804,  any 
debt  or  obligation  contracted  by  tiie  heir  in  possession  may  be 
eventuaUy  effectual  to  the  creditor  against  the  estate,  or  the  heirs 
of  entail,  any  such  obligation  laid  generally  on  the  heirs  and  8iu> 
cessors  of  tiie  granter  can  only  operate  as  an  ordinary  personal 
obligation,  subject  to  the  general  rules  of  discussion  among  heirs 
of  various  orders :  And  in  respect  that  it  clearly  appears  that  there 
are  other  parties  who  represent  universally  tiie  granter  of  the  said 
obligation^  and  who,  for  any  thing  yet  seen,  the  Lord  Odinary 
tiiinks,  ought  to  be  first  discussed,  according  to  tiie  general  rulei 
of  kw,  finds,  That  there  are  no  termini  habiles,  or  sufficient  grounds 
in  tiiis  process  of  locality,  for  appointing  that  part  of  the  stipend 
which,  according  to  the  ordinary  rules  of  allocation,  ought  to  b6 
laid  on  the  teinds  of  the  claimant's  lands  as  held  by  him  by  heri* 
table  right,  to  be  allocated  on  the  teinds  of  any  lands  of  the  en^^ 
tailed  estate  of  Roxburghe  witiiin  tiie  parish,  held  necessary  by 
an  equally  available  heritable  titie :  Therefore  finds,  Hiat  it  is 
unnecessary  and  inexpedient  to  pronounce  any  judgment  on  iia 
import  and  effect  of  the  clause  of  warrandice  in  other  respects^ 
but  repeb  the  claim  of  Mr  Kerr  in  this  process,  reserving  to  him 
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Ub  daim  of  relief  generally  against  all  the  representaiiyes  of  the  16  Jan.  1831 
said  John  Duke  of  Roxborghe,  and  to  them  their  answers  there*    ^''^V^^ 
to,  and  their  rights  of  relief  among  one  another,  as  accords  r  Re-  ^^^{^^^^ 
mils  to  the  derk  to  adjust  the  locality  on  the  prindples  of  this  Tuton. 
interlocutor :  finds  no  expenses  due  to  either  party.' 

'  Note. — ^TVo  dungs  are  to  be  obserred  in  tiiis  case ; — 1.  That 
the  question  could  only  haye  arisen  on  the  supposition  of  the  Duke 
of  Roxburghe  having  no  teinds  in  his  hands  as  titnlar  ofitlus  par 
rish,  other  than  the  teinds-  of  his  own  lands  possessed  as  heir  of 
entail ;  and  therefore  that  the  real  question  in  this  process  of  lo- 
edity  is,  whether  the  stipend  otherwise  allocable  on  Mr  Kerr's 
lands  shall  be  permanently  imposed  on  lands  of  the  estate  of  Rox- 
burghe. 2.  That  it  is  impossible)  in  this  process,  to  determine 
eondusiTely  eren  the  question  of  primary  responsibility  or  dis- 
cussion a&aong  the  several  heirs  of  the  grantor  of  the  obligation ; 
becaose,  as  the  general  representatives  of  the  late  John  Duke  of 
Roxborghe  are  not  and  cannot  be  parties  in  this  process,  the  point 
cannot  be  effectually  determined  in  their  absence*' 

Mr  Kerr  reclaimed. 

Lord  Balffray. — I  cannot  agree  with  die  Lord  Ordinary.  At  the  Opinron  of 
time  these  teinds  were  sold  the  Duke  was  in  titulo  as  patron*  ^He  ^^^^ 
did  not  sell  the  teinds  as  titular,  but  as  patron  of  the  parish,  for  he 
sold  them  expressly  under  the  act  1690.  The  purchaser  had  no^ 
thing  to  do  with  the  applicadon  of  the  price ;  dierefore,  so  far  as 
regards  the  application  of  the  price  got  for  diese  teinds,  Mr  Kerr 
has  nothing  to  do.  Now,  if  John  Duke  of  Roxburghe,  after  grant- 
ing this  warrandice,  entailed  lands  in  this  paridi,  is  not  the  party 
in  right  of  these  lands  his  representative  in  this  obligation  ?  He 
has  derived  his  rights  from  the  person  who  imposed  the  obligation, 
and  most  therefore  be  liable  to  implement  it.  He  probably  may 
hare  his  relief  against  die  general  representatives,  but  diat  is  not 
the  question  here.  As  die  present  Duke  is  in  possession  of  the 
patronage,  and  of  lands  in  the  parish,  which  he  has  taken  direcdy 
through  Duke  John,  I  think,  under  the  claim  of  warrandice,  he  must 
be  Uable  in  relief  to  Mr  Kerr. 

Lord  Craigie. — I  dunk  the  interlocutor  is  right  The  teinds  were 
DO  doubt  sold  under  the  right  of  patronage ;  but  the  question  is, 
whether  an  heir  of  entail  is  generally  liable,  under  this  clause  of 
warrandice,  against  future  augmentations.  I  diink  it  is  the  duty 
of  Mr  Kerr  to  follow  die  ordinary  rules  of  law,  by  claiming  his.re- 
lief  in  the  first  instance  against  the  heirs  of  line.  These  heirs  may 
have  a  defence  which  may  put  an  end  to  die  claim  altogether,  and, 
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JBJfuu  18S1.  therefore^  I  think  tke  lieilS  of  line  shoold  be  discuased  firsts  before 

^^V^"^   any  daim  is  made  against  the  hein  of  entaiL 
Jr  BoKbunfae'fi     ^^"^  GiOies^-^I  concur  in  the  opinion  first  delivered.    The 
*"  qvestiDB  is,  whether  this  ivas  an  onerous  obligation.    If  it  ooald  be 

shewn  that  it  was  a  mere  gratuitous  obligation,  the  case  might  be 
diffiereat ;  *  bnt  it  was  clearly  onerous.  Although  the  patron  is 
bound  to  sell  the  teinds  to  a  profnietor,  the  proprietor  is  not  bound 
to  purehase ;  and  here  the  patron  sold  Ah*  a  full  price,  as  authorised 
by  the  statute.  I  do  not  think  that  by  the  disposition  the  obliga- 
tion is  laid  on  the  heiis  and  suceessocs  generally.  It  was  the  hrin 
who  succeeded  uriio  alone  could  grant  infefbnent  John  Duke  of 
tloxburghe  was  proprietor  of  the  estate  at  the  time.  He  held  it,  no 
doubt,  under  an  entail ;  but  the  entail  was  not  recorded,  and  there- 
fore quoad  creditors  he  held  it  in  fee-simple.  It  b  the  same  in  re- 
gard to  this  obligation  as  if  it  had  nerer  been  recorded  at  alL  The 
receding  of  an  entafl  has  no  retrospective  effect  as  to  creditors,  and 
therefinre  it  is  of  no  consequence  that  the  entail  has  been  since  re- 
corded. The  obligation  was  binding  upon  Duke  John,  and  I  con^ 
sider  it  equally  binding  on  the  heirs  who  succeeded  him  in  the 
property. 

Lard  PrendenL^^l  am  entirely  of  the  same  opinion.  If  it  were 
otherwise,  and  it  were  necessary  to  go  to  the  heirs  of  line  for  imple- 
ment of  the  obligation  of  warrandice,  then  you  would,  in  the  same 
-way,  require  to  go  to  the  heir  of  line  for  infefitment,  although  he 
was  not  patron,  and  could  not  give  infeftment 

The  following  interlocutor  ¥ras  pronounced :  <  Alter  the  interlo- 
^  cntor  of  the  Lord  Ordinary,  and  find,  that  under  the  obligation  of 
^  the  warrandice  in  question,  tiie  claimant  is  not  bound  to  diwusB 

<  the  heirs  of  line,  or  tiie  heirs  whatBoerer  of  John  Duke  of  Rox- 
'  burghe,  the  grantor  of  the  obligation ;  but  is  entitied  to  make  Us 
^  daim  effectual  at  once  against  the  present  Duke  of  Rozbuigfae^ 

<  as  heir  of  entaiL' 


Lo^  Moneniff  Ofdinary.  Act.  Z>i0i  ^Fae,  fHcpe.;  Jmrna  Bcp$,  W.  a 

Agent.      Alt.  Shem,  Forbet,      MacktnzU  and  Imutt  W«  &  Agents. 

T. 
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SECOND  DJVJSJON. 

No,  LL  18  January  1831. 

LIDDLE 

agahui 
GRIEVE. 

Inhibition. — Lifskxntbb. —  A  UfsreiUerjwilk  aremri^power  qf 
Uttbig  Ae  whole  oramfpartafihelanda  intxuJiyfiTaanymiiiTance^ 
hamng  granted  a  leaee  and  uted  inhibition  vpon  itj  in  aeeurity  bath 
rf&e  rent  and  ofaU  Ihe  preeiotione  incumbent  on  the  tenant^  (same 
of  which  were  not  preetoibUe  HB  Aeexpiry  of  the  tadt)  ;  d^  diligenee 
$0  need  is  effietml  onhf  to  eecwre  hia  own  interostj  and  not  that  of  (he 
far  who  succeeded  to  the  estate  during  the  eurrencg  of  (he  lease. 

John  Wilson  purchased  the  lands  of  Fala,  and  took  the  disposi- 
tion to  himself  in  liferent,  with  power  <  at  any  time,  during  his  life, 

<  to  set  in  tack,  for  any  given  term,  all  or  any  part  of  the  subjects 

<  hereby  sold ;  and  fiiiling  of  him,  to  James  Wilson,  his  second  son, 

<  in  fee,  his  heirs  and  asdgnees.  whomsoever,'  &Ct 

He  afterwards,  in  virtue  of  Uie  powers  so  reserved,  granted  a 
lease  of  tlie  lands  to  Thomas  Mowat  of  Braehead,  for  nineteen 
yean  from  Martinmas  and  Whitsunday  1809  and  1810,  for  a  rent 
of  L.100. 

In  1816,  John  Wilson  raised  and  executed  letters  of  inhibition 
upoQ  this  tadc  against  Mowat  the  tenant,  for  security  of  the  due 
nplement  of  the  prestations  contained  in  the  tack,  (which  was  nar-> 
rated  in  the  letters,)  on  the  part  of  the  said  Thomas  Mowat* 

In  1817,  Liddle,  (the  pursuer,)  who  was  a  creditor  of  Mowat  by 
bill  for  L«630,  purchased  his  lands  of  Braehead  at  the  price  of 
L900,  in  contempt  of  the  inhibition  executed  by  John  Wilson  in 
the  previous  year. 

In  1816,  John  Wilson  senior  diec^  leaving  two  sons,  John  and 
James.  The  latter  took  up  the  lands  of  Fala,  in  terms  of  the  dis- 
position to  him,  in  fee,  and  the  former,  being  his  father's  executor, 
succeeded  in  that  character  to  near  L.200  of  arrears  of  rent  due  by 
Mowat,  wbioh  were  secured  by  the  inhibition. 

Both  John  Wilson  junior  and  James  Wilson  soon  aft^wardi 
Med,  and  James  Russel  and  John  Grrieve  were  appointed  respec- 
tively trustees  upon  their  sequestrated  estates. 
Liddle  afterwards  raised  a  process  of  multiplepoinding  respecting 

the  price  of  the  lands  of  Braehead,  which  was  still  unpaid,  and  he 
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Liddle  V. 
Grieve. 


18  Jan.  1831.  condescended  on  thoHFiind  in  medio,  consisting  of  the  price  of  the 
lands,  L.900,  from  which  he  deducted,  first,  the  expense  of  the  dis- 
position, and,  secondly,  his  own  debt  of  L.6d0,  with  interest,  ai  to 
which  he  pleaded  a  right  of  compensation-retention,  and  thereby 
reduced  the  fimd  to  about  L.250.  Both  Russel  and  Grieve  ap- 
peared as  claimants,  and  gave  in  objections  to  this  condescendence ; 
and  the  raiser  immediately  admitted  the  preference  of  Russel  (as 
trustee  for  John  Wilson  junior)  over  his  own  debt  for  the  amount 
of  his  claim,  that  is,  for  the  rents  which  had  fallen  due  during  John 
"Wilson  senior's  life,  and  were  secured  by  his  inhibition. 

Grrieve,  as  the  trustee  on  the  sequestrated  estate  of  James  Wil- 
son, pleaded — That  his  constituent  took  up  the  estate  of  Fala  as  re- 
presentative of  his  fatiier,  who,  although  only  a  liferenter,  had  a 
reserved  pdwer  of  granting  leases  on  any  terms,  and  taking  any  se- 
curity that  he  chose  for  the  rent,  so  as  to  bind  the  fiar ;  and  that, 
therefore,  he  was  entitied  to  avail  himself  of  the  inhibition  which 
had  been  used  by  John  Wilson  senior,  for  all  the  prestations  of  the 
leases,  even  tiiose  which  fell  due  to  tiie  fiar. 


JudgmeoU 


The  Lord  Ordinary  pronounced  the  following  interlocutor! 
^  Sustains  the  objections  for  James  Russel,  and  repels  the  obje<y 

<  tions  for  John  Grieve ;  finds  no  expenses  due/ 

'    *  Note. — The  Lord  Ordinary  thinks  the  strongest  view  for  the 
^  objector  John  Grieve  is,  that  tiie  reserved  power  to  let  leases  bat* 

*  plied  a  power  to  secure  the  rent  for  the  whole  lease,  as  well  as  to 

<  take  in  the  lease  any  collateral  security  for  that  rent ;  but  even 

<  tills  the  Lord  Ordinary  does  not  think  sufficient    The  Lord  Or- 

*  dinary  doubts  very  much  whetiier  the  respondent  can  found  at  all 

*  on  the  inhibition  *  used  by  him ;  but  hSs  right  to  plead  eompeu' 

<  sation  seems  to  be  sufficient^ 

Thomas  Grieve  reclaimed,  but  tiie  Court  unanimously  refused 
tiie  note. 


Lord  Ordinary,  Mackenzit.        Act  Oordon  and  Rmd:      Alt. 
and  For^.         nomnan  and  EUet  and  D.  JRUbr,  Agnts. 


qf  JRk.  {Hope,} 
T.  Clerk. 


•  Thifl  alludes  to  an  inhibition  lued  by  Liddk  upon  bis  bill  fbr  L.6d0^  against  the 
common  debtor,  subsequent  to  the  date  of  the  inhibition  used  by  Wilson.  It  was  ob- 
jected to,  on  the  ground  that  it  was  tmpfoperly  recorded  at  OUttgow,  inatead  o^  Liu 
^ark  ;  but  no  allttslDn  wai  made  to  this  plea  in  the  decinon  of  the 
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No.  LIL  18  January  1831. 

J.  &  W,  WILSON 

against 

PATRICK  MACKAY. 

EzccuTiOH*— Pboce6& — jhi  execution  of  a  summons^  bearing  that 
&e  definder  teas  dted  to  the  time  specified  in  the  latter^  is  not  nuBf 
ihaugh  the  Monk  fir  the  diet  of  compearance  in  the  summons  have  not 
hetnfilkd  up. 

A  SUMMONS  at  the  puxsuer's  instanoe  against  one  Johnstone,  was 
tnmsautted  by  his  agent,  without  filling  up  the  blank  for  the  day  of 
compearance,  to  the  defender,  a  messenger,  with  a  general  instruc* 
tion  to  execute  and  return  it  The  defender  accordingly  cited  John* 
stone  to  a  particular  day,  being  the  first  sederunt-day  after  the  expiry 
of  the  l^;al  induci» ;  and  he  returned  an  execution,  bearing,  that  the 
defender  was  cited  '  to  compear  before  the  Lords  of  Council  and 

<  Session,  place  and  time  specified  in  said  summons,  in  the  hoyr  of 

<  cause,  with  continuation  of  days;'  although  in  &ct  no  time  was 
qpecified  in  the  summons;  but  the  defender  noted,  under  his  sub* 
Bastion  of  the  execution,  the  particular  day  to  which  the  party  was 
dted. 

The  snmmops  being  called  in  Court  without  the  day  of  compear*- 
SDoe  being  filled  up,  the  following  defence  was  stated  against  the 
action :  <  The  execution  of  the  summons,  which  does  not  state  a 

<  pardcnlar  diet  of  compearance,  nullifies  the  proceedings ;  Macdo* 

<  oald  V.  Macintosh,  26  Nov.  1825/  The  Lord  Ordinary  sustained 
the  dilatory  defence,  and  dismissed  the  action. 

The  pursuers  having  notified  this  interlocutor  to  the  defender, 
did  not  reclaim  agunst  it,  but  brought  the  present  action  against  him, 
to  reoover  the  expenses  of  the  former  litigation,  as' well  as  the  debt 
therein  claimed,  in^the  event  of  it  not  being  recovered  from  Johnstone 
in  a  new  action  raised  against  hinu 

Against  this  dahn  of  damages  the  messenger,  inter  dia,  pleaded  Defender*! 
—1.  That  the  execution  returned  by  him  was  regular  and  formal  ac-  ^^*'' 
cording  to  the  general  and  immemorial  practice ;  <Stotr,  iv.  38^  §  3, 
4  &  5;  Ersh  iv«.  1,  8;  Office  of  a  Messenger^  passim;  Form  ofPro^ 
cess,  (1799),  p.  46;  Beveridg^s  Form  of  Process^  693;  Biniiy  t?. 
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WilsoDs  Vm 
Mackay. 

I>efender*t 
Pleas. 


IS  Jan.  1831.  Magistrates  of  For&r,  6  Jan.  1742,  (not  reported).  In  a  late  case^ 
(Darling  v.  Andrew,)  in  which  the  point  in  question  again  occurred, 
but  was  not  finally  decided,  a  search,  in  obedience  to  an  order  of  the 
Court,  (24  Nov.  1826,)  was  made  in  the  office  of  one  of  the  Principal 
Clerks  of  Session,  for  a  period  of  forty  years  subsequent  to  1786; 
from  which  it  appeared,  that  of  169  executions,  taken  indiscriminate- 
ly, 89  did  not  specify  the  diet  of  compearance,  either  in  the  will  of 
the  summons  or  the  body  of  the  execution,  though  in  19  of  these  the 
diet  was  noted  (as  in  the  present  ease)  under  the  signature  of  the 
messenger,  or  on  the  back  of  the  summons  or  execution.  The  case 
of  Maodonald  r.  Macintosh,  26  Nov.  1825,  has  no  application  to  the 
present,  that  being  a  case  of  cessio,  in  which  the  objecdcm  sustained 
WBB,  that  the  executions  returned  against  certain  creditors  not  com- 
pearing afforded  no  proper  evidence  that  they  had  been  cited  on 
such  indudse  as  made  it  incumbent  on  them  to  appear  at  the  time 
when  the  case  was  aedled  in  Court;  and,  consequently,  as  it  must 
appear  that  all  the  creditors  have  been  duly  cited,  decree  of  cesBio 
could  not  be  awarded.  Although  it  were  conceded  that  the  practiee 
which  was  followed  in  the  present  case  ought  hereafter  to  be  avoid- 
ed as  erroneous,  it  b  notwithstanding  quite  sufficient  to  support  die 
validity  of  past  executions ;  Abemethy  v.  Ogilvy,  9  Jan.  1700, 
Fount.  M.  3784;   Spence  v.  &nith,  22  Nov.  1771,  M.  12001. 

2.  No  objection  could  have  been  stated  to  the  competency  of  the 
action  against  Johnstone,  had  the  pursuers'  agents  filled  up  the  diet 
of  compearance  in  the  will  of  the  sununons ;  and  the  defender  is  not 
responsible  for  the  consequences  of  their  omission  in  this  particular* 

3.  Although  the  pursuers'  loss  could  be  shewn  to  have  wholly 
arisen  out  of  the  suj^Kised  error  in  the  execution  on  the  part  of  the 
defender,  still  that  error  cannot  be  ascribed  either  to  want  of.  pn^ 
fessional  skill,  or  neglect  of  official  duty,  so  gross  or  palpable  as  ts 
subject  the  defender  in  a  claim  of  damages ;  Belts  Com.  i.  459 ; 
Grant  v.  Macleay,  1  Jan.  1791,  BdF^  Cases;  Madean  v.  Grant, 
15  Nov.  1805,  M.  App.  Beparatumy  No.  2. 


Panuen* 
Flaai. 


Pleaded  by  the  pursuers — 1.  It  was  absurd  to  return  an  execution 
bearing  that  the  defender,  Johnstone,  had  been  cited  to  appear  at  the 
time  specified  in  the  summons,  when  this  time  was  left  blank  afbr 
the  execution  was  returned.  The  execution  was  in2q[>plicable  to  the 
existing  state  of  the  summons,  and  it  was  impossible  to  ascertain 
from  it  that  the  defender  had  been  cited  to  any  particular  day.  lie 
interlocutor  of  the  Lord  Ordinary,  dismissing  the  action,  in  conse- 
quence of  the  irregularity  of  the  execution,  was  well  founded  in  it- 
self, and  was  authorised  by  the  case  of  Maodonald  v.  Macintosh, 
26  Nov.  1825. 
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2.  At  all  events,  as  the  pursuers  gave  the  present  defender  due  18  Jan*  1831. 
notice  of  the  plea  which  had  been  stated  by  Johnstone,  and  of  the     ^''^V^^ 
jmlgment  sustaining  it,  and  thus  aflForded  him  an  opportunity  of  be-  js^^t^* 
wg  beard  for  his  interest  in  support  of  his  execution,  he  cannot  now    

be  aUdwed  to  plead  that  the  judgment  is  erroneous*  picnii!^' 

3.  There  can  be  no  doubt  that  the  defender  was  bound  to  return 
rack  an  execution  as  was  miffident  to  bring  Johnstone  e&ctually 
into  Court,  and,  consequently,  that  he  must  be  responsible  for  the 
oooBequence  of  any  fSulure  <^  duty  in  this  respect;  Struthers  v,  Laiiig, 
2  Feb.  1826 ;  Rowand  v.  Stevenson,  6  July  1827 — both  affirmed  on 
appeal  But  it  was  the  defender,  and  not  the  pursuers,  who  was 
bound  to  fill  up  the  blank  in  the  summons ;  and  it  may  even  be 
doubted,  how  far  the  latter  would  have  been  entitled  to  do  so,  after 
tlie  ezecudon  was  returned ;  M^istrates  of  For&r,  2  Junef  1742, 
BAiei  Notes. 

Tke  Lord  Ordinary  made  avisandum  to  the  Court,  in  respect  ^t 
the  same  question,  in  regard  to  the  form  of  the  execution,  was  then 
before  the  First  I>ivisi<m  *. 

The  objection  in  the  case  alluded  to  having  been  afikerwards  re-  Judgment, 
pelled,  after  consultation  with  the  other  Judges,  the  Courts  in  the 
pieaent  case,  sustained  the  defences,  and  assoilzied  the  defender. 

It  was  observed  by  the  Z^ard  Justiee^Clerk^ — That  tiie  case  of  Opinion  of 
Maedooald  and  Madntosh  was  explained  to  the  rest  of  the  Judges 
wiien  the  ease  of  Beattie  was  under  their  consideration,  and  it  was 
not  thought  to  interfere  at  all  with  the  present  question.  Indepen- 
dently oi  Seattle's  ease,  his  Lordship  had  formed  a  very  clear  opi- 
nioD  in  fiivoar  of  the  messenger,  who  appeared  to  have  acted  in  con- 
formity with  uaifiirm  praetioe ;  and  if  there  was  neglect  of  duty  any 
vkere,  it  was  on  the  part  of  the  pursuers'  agents,  in  not  filling  up 
die  bknk  in  the  summmuu 

The  aOur  Juiget  concurred  in  thb  opinion. 

Uri  JfiriMyn,  Omdinary.      For  the  punuerBy  Dftaa  <^Fae.  (Hope^)  Mam.      Camp^ 
Mff  Maek,  W.  8.  Agents.  For  Uie  defender,  Ketof,  Ivorp.  ISUchu  ff 

MUUr,  Agents.         /?•  Oak. 

''     s. 

*  BeiOtie  V.  Parky  22  May  1830.     In  this  case  the  objection,  which  was  pleaded  as 
gprdEminaiy  defience^  was  repelled,  in  respect  of  the  practice  and  the  danger  to  which 
judicial  proceedings  in  many  past  cases  would  be  exposed,  if  the  objection  were  now  to* 
be  fotained;  but  the  Court,  at  the  same  time,  intimated  an  tntentton  oi^  regulating  the 
■sttcr  in  future  by  act  of  Sederunt. 
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FIRST  DIVISION. 
No.  LIIl.  19  Jamuay  1881. 

t 

INCORPORATION  OF  TAILORS  OF  ABERDEEN 

offainst 
MUNRO  &  Others. 

Burgh  Royal. — Privilege. — Stat.  66  Geo.  IIL  c«  67. — A  dig- 
charyed  toldier^  who  was  not  weU  skilled  in  the  operative  part  oftiu 
trade  of  a  taihr^  having  carried  on  thattrade  by  the  instnanentaUij/ 
of  a  partner,  toko  was  neither  a  Jireemanf  nor  a  member  oftheincor' 
poration,  and  apprentices^ — hddy  Oust  this  was  a  violation  of  the 
privileges  of  the  Incorporation^  and  was  not  protected  bythettOr 
tide. 

In  an  action  of  declarator  and  damages^  the  Incorporation  iA  Tailan 
of  Aberileen  concluded  to  have  it  found  that  the  defenders,  (Munro 
being  a  discharged  soldier,)  had  illegally  encroadied  on  the  pri* 
vileges  of  their  trade,  none  of  them  being  members  of  it,  or  other- 
wise protected  by  statute ;  and  that  they  ought  therefore  to  be  pro- 
hibited and  discharged  from  exercising  in  future  the  acts  complain- 
ed of,  and  to  have  them  found  liable,  conjunctly  and  severally,  in  tke 
sum  of  L.600  damages,  for  their  alleged  invasion  of  the  trade. 

In  defence,  Munro  produced  his  discharge,  and  pleaded  the  be- 
nefit of  the  statute  56  Geo.  IIL  c  67,  wUch  allows  discharged  sol- 
diers and  sailors  to  carry  on  such  trades  as  they  are  <  apt  and  able 
<  for.* 

The  case  was  remitted  to  the  Jury  Court  on  the  following  ge- 
neral issue :  Whether,  at  several  times,  between  2  April  1824  and 
2  April  1828,  in  violation  of  the  privileges  granted  to  the  said  cor- 
poration, the  defenders,  or  any  of  them,  by  themselves,  or  their 
workmen,  wrongfully  exercised  the  trade  of  tailors  within  the  said 
city,  or  liberties  thereof,  to  the  loss,  injury  and  damage  of  the  pur- 
suers. 

After  evidence  was  led  at  the  trial,  the  Jury  did,  by  the  agree- 
ment of  parties,  find  a  verdict  for  the  pursuers,  subject  to  the  opi- 
nion of  the  Court,  upon  the  following  case,  viz. 
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«  That  Munro  was,  and  is  a  King's  freeman,  but  not  a  member  '^  J*n.  1831, 
cf  the  Incorporation  of  Taih^s,  and  that  neither  Grant  nor  Moir 
ar&  members  of  the  said  corporation,  or  are  King's  freemen :  Aberdeen  v. 
That  Moir  was  hired,  paid, .  and  did  work  &s  a  tailor,  as  set  forth  Muoro  and 
in  the  agreement  between  him  and  Munro :  That  Munro  and 
Grant  were  in  partnership  as  clothiers,  as  set  forth  in  their  con- 
tract: That  Monro  and  Grant  shared  in  the  general  profits  of 
both  branches  of  business,  viz.  of  the  tailor  trade  and  of  the  clo- 
thier trade :  That  apprentices  were  taken  on  the  terms  set  forth 
in  the  indenture  produced :  That  the  tailor  trade  was  carried  on 
within  the  ssud  burgh,  and  the  profits  of  the  said  trade  divided  be- 
tween the  said  parties :  That  Munro,  during  the  time  mentioned 
ia  the  issue,  sometimes  went  into^  the  workshop,  but  did  not  give 
directions  as  to  the  work  personally :  That  during  that  period  he 
personally  did  not  do  any  act  as  an  operative  tailor :  That  within 
a  week  from  the  date  of  the  trial  of  this  cause,  he  did  take  a  mea-' 
sure  of  Mackenzie,  his  clerk,  and  cut  a  coat  for  him  with  a  pa> 
tern  on  the  table,  which  coat  Mackenzie  wore ;  but  that  those  acts 
performed  by  Munro  did  not  produce  any  alteration  in  the  opi- 
nion formed  by  a  skilful  tailor,  as  to  Munro's  knowledge  of  the 
business,  whidb  opinion  was,  that  Munro  did  not  understand  the 
business  of  an  operative  tailor. 

'  The  questions  for  the  opinion  of  the  Court,  on  the  above-8ta« 
ted  ftcts,  are, 

^  Whether  the  defenders,  or  any  of  them,  violated  the  privileges 
of  the  Incorporation  of  Tailors  of  Aberdeen,  by  carrying  on  the 
trade  of  tailors  in  that  bui^h ;  or.  Whether  the  defender,  John 
Munro,  by  being  a  King^s  .freeman,  was  entitled  to  carry  on  said 
bade,  and  to  assume  the  defender,  John  Grant,  as  a  partner,  and 
to  employ  the  other  defender,  David  Moir,  as  a  workman  in  said 
trade ;  and  whether  the  sdd  defender,  John  Munro,  was  apt  and 
able  to  carry  on  said  trade,  in  terms  of  the  act  of  24th  Geo.  Ill* 
chap.  6,  entitled,  <  An  act  to  enable  such  officers,  mariners  and 
^  soldiers  as  have  been  in  the  land  or  sea  service,  &c*  to  exercise 
"trades'? 

^  If  &e  Court  is  of  opinion,  on  the  £acts  stated,  that  the  said  de* 
^  fenders  did  violate  the  privileges  of  said  incorporation,  judgment 
^  to  be  given  for  the  said  pursuers.  But  if  the  Coiurt  is  of  opinion 
'  that  the  said  defenders  did  not  violate  the  privileges  of  the  said 
^  incorporation,  then  judgment  to  be  given  for  the  said  defenders.* 
The  Lord  Ordinary  having  '  heard  counsel  for  the  parties  up^ 
'  on  the  verdict  of  the  Jury,  spedal  case  and  whole  cause,  repels 
f  the  defences,  and  finds,  prohibits,  decerns  and  declares,  in  terms 
'  of  the  libel :  and  in  respect  the  pursuers  have-  agreed  to  depart 
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Aberdeen  v* 
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Otliers. 


from  the  conclusion  for  damages,  finds  no  dimsages  due,  and  de- 
ceFBS!  Finds  the  pursuers  entitled  to  expenses,  and  remits  die 
account,  when  kxi^d,  to  the  Auditor  to  tax  the  same,  and  to 
report' 

*  Note, — Munro,  as  a  King^s  freeman,  might  hare  carried  on 
the  trade  of  a  tailor  by  journeymen,  though  he  was  unable  to  per*' 
form  the  operative  part  But,  as  he  did  not  understand- the  ope- 
rative part,  he  was  neither  qualified  to  work  nor  superintend  the 
work  of  others,  nor  to  teadi  the  business  to  apprentices*  It  caa- 
not  be  maintained,  therefore,  that  he  was  apt  and  able  to  carry  on 
the  trade  in  terms  of  the  24th  of  Geo.  IIL  c.  6«  The  case  of 
Mackenua  was  different;  for  it  was  found  there,  that  although  the 
defender  could  not  work  himself,  he  could  judge  of  work,  or  gi?e 
directions  in  the  inferior  brandies  which  he  carried  on.  The 
point  raised  by  the  corporation  was,  whedier  an  ability  to  per^ 
form  the  manual  operations  of  the  trade  was  not  essential  by  the 

statute/ 


Defenden' 

FlMS. 


-  The  defenders  reclaimed,  and  pleaded — That  there  was  no  authcH 
rity  in  the  act  of  Parliament  for  holding,  as  the  Lord  Ordinary 
had  done,  that  it  was  necessary  for  a  party  in  the  situation  ofthe 
defender  Munro  to  establish  skilfulness  in  any  particular  trade  td 
entitle  him  to  the  benefit  of  the  statute*  It  is  true,  that  it  has  been 
assumed  in  two  decisions  of  Scotland,  but  not  expressly  decided, 
that  this  was  incumbent  on  him;  but  this  \^as  founded  on  a  mistake; 
and  indeed  the  interlocutor  of  the  Lord  Ordinary  in  one  of  the 
cases,  (that  of  the  Tailors  of  Glasgow  v.  M^Kenna,  13  June  1838,) 
which  was  adhered  to  by  the  Court,  did  not  proceed  upon  this 
ground ;  and  there  is  not  a  vestige  of  authority  in  the  EngUsh  caK$ 
for  holding  this  to  be  the  law.  If  the  party  ezerdses  the  privflegei 
of  the  statute  bona  fide,  and  thereby  makes  his  livelihood,  the  &ct 
of  his  getting  customers,  who  are  satisfied  with  the  articles  fiiiniBh- 
ed  by  him,  is  evidence  of  sufficient  skill* 

This  view  is  confirmed  by  that  clause  of  the  statute,  which  pro* 
vides,  that  in  the  case  of  parties  indicted  for  exercising  trades^ 
making  it  appear  to  the  Court,  <  that  tiiey  have  served  his  Majesty 
*  as  aforesaid,  or  tiiat  he,  she  or  they  is  or  are  the  wife  or  wives, 

<  child  or  children  of  such  officer  or  officers,  and  soldier  or  soldiers, 

<  &c.  who  shall  have  so  served  his  Majesty,  shall,  upon  the  gene- 

<  ral  issue  pleaded,  be  found  not  guilty,  that  is,  if  ^e  sendee  sad 

<  discharge  are  proved,  that  is  sufficient,  and  the  Court  are  not  call- 

<  ed  upon  to  look  to  the  skilfulness  of  the  party/ 

Such  being  the  case,  there  was  nothing  to  prevent  Munro  fitim 
employing  the  defender  Moir  as  his  servant  or  assistant,  or  from 
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fermii^  a  partnerdiip  in  trade  with  the  dtlier  defender  Grant,  al-  19  Jan.  1831. 
though  the  latter  was  not  a  member  of  the  corporation*  -  It  was  no    ^^^V^^ 
infiringement  of  their  privileges  that  these  parties  carried  on  their  >^berdech  v. 
trade  together,  the  one  as  a  tailor,  and  the  other  as  a  clothier.  ^unro  and 

Others. 

It  was  aOMweted — That  the  defender  Mnnro  was  not  entitled  to  Respondenu* 
isA  privileges  of  a  King's  freeman  of  the  tailor  trade,  in  respect  ^^^^ 
Ast  he  was  not,  in  terms  of  the  statute,  *  iq>t  and  fif  for  the  trader 
vt  *  aUe  to  follow  and  mii^e  use  of  the  same,  for  getting  his  living 
<  by  his  own  labour.'  The  argument  of  the  defender  amonnted  to 
diifl^  that  a  discharged  soldier,  without  knowledge  or  skill  in  any 
pnticiilar  trade,  might  enter  into  partnership  with  persons  skilled 
in  any  trade  he  chose  to  follow,  though  not  freemen  themselves, 
ud  conmranicate  to  them  all  the  privileges  he  himself  enjoyed, 
fist  dds  could  not  have  1[^en  the  intention  of  the  legislature;  for 
it  would  be  Moferring  a  greater  privilege  upon  such  parties  than 
the  freemen  of  a  corporation  themselves  enjoyed,  and  would  render 
loeiessand  unnecessary  the  repeated  provisions  in  the  statute,  with 
regaid  to  the  aptness  and  fitness  of  the  parties  to  whom  the  privilege 
im  given  for  the  trades  they  are  entitled  to  follow.  It  had  accord-* 
io^y  been  assumed  in  all  the  cases,  that  aptness,  and  fitness,  and 
alnlitjr,  and  a  bona  fide  exercise  of  the  trade  were  necessary.  But 
here  none  of  these  requisites  had  been  proved ;  and  under  the  cover 
df  this  privilege,  a  trade  had  been  carried  on  by  others,  in  which 
the  party  claiming  the  privilege  could  neither  carry  on  the  work 
Umflel^  or  even  superintend  or  judge  of  the  work  jperformed  by 
those  under  him.  Such  a  construction  of  the  statute  would  render 
aiefesB  the  privileges  cS  the  fireemen  of  corporations,  and  would 
pboe  discharged  soldiers,  and  their  vrives  and  children,  in  a  better 
Anation  than  such  freemen,  in  regard  to  the  communication  of  pri- 
rileges  to  such  as  were  not  freemen  themselves ;  Hammermen  of 
(Hugow  V.  Dunlop,  &c.  18  Feb.  1757,  M  1950 ;  Tailors  of  Glas- 
gow v.  M^Kechnie,  125  March  1777,  Fol  Diet.  M.  2014,  and  No.  8. 
App.  Bargh  Royal ;  Shoemakers  of  Perth  v.  M^Martin,  24  Feb. 
1790,  Lord  Hailes's  Report,  BrwnCs  Supp. 

The  Cmart  adhered.  Judgment. 

Ijnd  Balgray  said^-^The  statute  in  question  is  a  benevolent  sta<«  Opinion  of 
inte,and,  cmisidered  in  one  point  of  view,  it  is  also  founded  on  reason  ^^^^^' 
and  eooimon  sense ;  but  in  the  view  adopted  by  the  defender,  it  is 
CDtirely  in  opposition  to  common  sense.  The  meaning -of  the  legis* 
lataie  18  obvious ;  it  was  not  intended  to  do  away  with  the  pri* 
^eges  of  corporations,  which  were  public  rights  which  Courts 
of  law  were  bound  to  protect,  while,  fsdrly  exercised,  but  to  entitle 
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19  Jan.  1831.  t^desmen,  or  others^  *  who  had  made  themselves  apt  and  fit  for 
^  trades,'  but  who  had  left  their  employment  to  serve  his  Majesty, 
^  to  return  to  those  trades  which  they  were  formerly  accostomed  to^ 

<  or  which  they  were  apt  or  able  to  follow  and  make  use  of,'  without 
the  necessity  of  becoming  members  of  the  corporations ;  but  it  was 
not  intended  to  give  them  greater  advantages  than  freemen,  by  en- 
abling them,  under  the  cover  of  their  privilege,  to  cany  on  trades^ 
which  they  were  not  fitted  for,  by  means  of  other  parties,  who  were 
also  unfreemen,  the  object  being  only  to  place  them  on  a  footing  with 
freemen.  The  words  also  as  to  the  wives  and  children  of  sudi  pri* 
vileged  parties  shewed  that  this  must  have  been  the  intention  of 
the  legislature ;  for  it  provided,  that  these  relations  also  might  set 
up  and  exercise  such  trades  as  they  were  apt  and  able  for^  and  no<^ 
as  was  here  attempted,  that  the  privilege  was  to  be  used  as  a  doak 
to  carry  on  such  trades  by  means  of  other  unprivileged  persons. 
In  one  sense  the  statute  was  just  and  reasonable ;  in  the  other  it 
would,  completely  unhinge  the  rights  of  the  different  corporations. 

The  Lord  President  said — That  the  statutory  defence  was  not 
so  broad  or  favourable  as  it  had  been  represented  by  tiie  defend- 
ers; for,  in  construing  the  enacting  clause,  which  provides,  tiiat 

<  such  persons'  who  are  priviiegfed,  it  is  necessary  to  look  to  the 
preamble,  which  describes  the  individuals  intended  to  be  privil^;ed, 
as  tliose  ^  who  have  been  used  to  trades,  or  who,  by  their  own  in- 
^  dustry,  have  made  themselves  apt  and  fit  for  trades/  It  was  not 
indeed  incumbent  upon  the  party  claiming  the  benefit  of  the  sta- 
tute, to  furnish  a  sample  of  work  which  must  be  approved  of  by 
the  corporation,  before  he  was  entitied  to  carry  on  the  trade ;  but 
he  must,  in  the  language  of  the  statute,  be  proved  generally  to  be 
apt  and  able  for  the  trade,  whieh,  in  the  present  case,  it  was  dear 
that  the  defender  Munro  was  not,  and  the  statutory  privilege  was 
therefore  used  as  a  mere  cover. 

Lard  Gillies  said — That  the  preamble  of  the  statute  clearly  ex- 
plained the  intention  of  the  legislature,  which  was,  to  entitie  parties 
in  the  situations  pointed  out  to  gain  their  livelihood  by  exercising 
trades  which  they  had  formerly  been  accustomed  to,  or  for  which  they 
had  made  themselves  apt  and  able ;  but  unless  they  were  apt  and  able 
themselves,  they  could  not  be  said  tiiereby  to  gain  their  livelihood, 
except  by  conmuinicating  their  privileges  to  unfreemen,  a  proceed- 
ing which  had  here  been  attempted,  but  which  was  not  intended 
by  the  legislature  to  be  sanctioned.  The  privilege  was  intended 
as  a  personal  one  to  the  parties  fSavoured,  who  had  been  bred  to,  or 
who  at  least  had  qualified  themselves  for  the  particular  branch  of 
trade  which  they  intended  to  follow, , 

Lord  Craigie  also  concurred. 
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lord  ConhMMe,  Ordinary.  "      Act.  Skgne,  Neavei.         Camegy  jr  Sheppari^  W.  S.      ^^       Vy  ' 
Agents,         Alt  SoL'Gm,  (CoeUntm^)  Ruihmfurd.        JSnea$  M'Bean,  W.  S.  S^^^^^ 

^•^•'^  ^         Aberdeen ». 

^*        Munro  and 
Othera. 


SECOND  DIVISION. 
No.  LIV.  19  tlanuary  1831. 

JOHN  MILLER 

affain$i 

WILLIAM  MILLER,  and  his  Tutors  and  Curators. 

Heritage  and  Conquest.-— yjn  estate  being  conveyed  to  trustees^ 
wiA  instruetianSf  upon  the  arrival  of  a  particular  contingent  event,  to 
toKoey  it  to  A  and  ^  his  heirs  and  assignees  whatsoever  ;'  A  ha^ 
wag  died  without  issue^  before  the  succession  opened  to  him,  his  heir 
of  line  is  entitled  to  take  the  estate  in  preference  to  his  heir  of  con^ 
questj — A  having  Tiever  had  any  right  or  jus  crediti  vested  in  his 
person,  but  only  a  spes  successionis,  which  depended  entirely  on  the 

.  oeeiarenee  of  a  contingency  which  did  not  happen  tiU  after  his  death. 

The  late  Mr  John  Davidson  of  Halltree,  writer  to  the  signet,  con-^ 
reyed  the  whole  of  his  landed  estate  to  trustees,  with  instructions 
to  pay  the  clear  rent  of  my  lands  and  estate  aforesaid,  that  is, 
Stewartfield,  Ulston,  and  acres  aforesaid,  Halltree,  Kirkotter 
Chapel  and  Caimtows,  to  Joseph  Davidson,  my  cousin,  fellow  of 
Cambridge,  during  his  life ;  and  if  he  marries  and  has  children, 
&en  to  dispone  to  him,  and  the  heirs  of  his  body,  the  said  lands 
sod  estates,  and  acres  and  pertinents  thereof,  .  to  be  dispo- 
ned by  them  as  follows,  viz.  ihe  lands  and  estate  of  Stewartfield  and 
Ulston,  and  acres  aforesaid,  to  William  Miller,  second  son  to  the 
nid  %r  Thonus/  (should  be  William)  <  Miller,  his  heirs  and  as-> 
s^ees  whatsoever ;  and  the  said  lands  of  Halltree  and  Kirkotter 
Chapel  to  the  said  Robert  Dundas,  and  the  heirs  succeeding  to 
him  in  the  estate  of  Amiston,  in  the  precise  terms  of  the  entail  of 
diat  estate ;  only  with  this  difference,  that  the  said  Robert  Dundas, 
and  those  heirs  in  their  order,  may  give  the  liferent  thereof  to 
their  widows :  And  farther,  I  appoint  my  said  trustees,*  &c.  here 
follow  several  legacies,  which  it  is  unnecessary  to  enumerate ;  after 
which  the  deed  goes  on  in  the  following  terms :  <  And  if  the  said 
'  Joseph  Davidson  does  not  marry,  nor  has  not  children,  I  appoint 
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19  Jan.  1831.  <  my  Said  trustees  to  dispone  the  lands  of  Cairntows  to  the  Right 
<  Honourable  Henry  Dundas,  one  aS  his  Majesty's  Secretaries  of 
ler  and  his    '   ^  State,  his  heirs  and  assignees  whatsoever/ 
Tutors.  All  parties  were  agreed  that  there  was  a  blank  and  an  omission  of  a 

few  words  in  the  deed  at  the  place  marked  A,  and  that  the  context 
of  the  writing  and  evident  intention  of  the  grantor  required  that  the 
omission  should  be  supplied  by  the  insertion  of  a  clause  similar 
to  that  in  the  succeeding  destination  of  Cairntows ; '  and  if  the  said 
'  Joseph  Davidson  does  not  marry,  nor  has  not  children ;'  thereby 
making  the  destination  of  Stewartfield,  &c«  to  William  Miller,  and 
of  Halltree  to  Mr  Dundas,  depend  upon  the  contingency  of  Joseph 
Davidson  dying  without  leaving  issue  of  his  body. 

Mr  Davidson  the  truster  died  in  1797.  Joseph  Davidson  his 
cousin  survived  till  1828,  when  he  died  unmarried,  and  without 
children.  Colonel  William  Miller,  the  second  son  of  Sir  William 
Miller,  (Lord  Glenlee,)  was  killed  at  the  battle  of  Waterioo  in 
1815 ;  and  at  the  time  of  Joseph  Davidson's  death  was  repreaMed 
by  John  Miller,  the  pursuer,  his  immediate  younger  brother,  as  his 
heir  of  line,  and  by  William  Miller,  the  defender,  the  eldedt  sod  of 
his  elder  brother,  predeceased,  as  his  heir  of  oonqneat 

In  these  circumstances,  a  competition  for  the  sueceasion  to  the 
estate  of  Stewartfield,  &c.  arose  on  Joseph  Davidson's  defith,  be- 
tween the  heirs  of  line  and  of  conquest  of  Colonel  WiUiam  Miller, 
on  which  it  was  necessary  for  the  trustees  to  get  a  decision  of  die 
Court. 

The  question  was  tried  in  an  action  of  declarator,  raised  by  the 
heir  of  line  against  the  trustees  and  heir  (tf  conquest ;  and  the 
point  was  argued  in  cases,  in  which 

Piir8uer*8  The  pursuor  pleaded — That  nothing  was  considered  as  conquest 

^^  except  heritable  subjects,  in  which  the  deceased  was  either  actually 

infefi,  vid.  Qwmiam  Attack. ;  or  at  least  of  whidi  the  right  was  ahso- 
luteLy  and  unconditionally  vested  in  his  person ;  vid.  Craig^  i  Di$§. 
10,  §  32  ;  Skene  de  Signif.  Verb,  voce  Canqucetus;  Stair^  iii.  5,  10; 
ErA.  iii.  8»  14 ;  and  Banki.  iii«  4,  21.  There  moBt  be.  a  right 
acquired  by  the  party,  and  completely  vested  in  him,  to  the  ef- 
fect of  enabling  him  to  dispose  of  it ;  or,  in  the  words  of  Shr  Tho> 
mas  Hq)e,  {Mitwr  Pracj  p.  171,)  *  nothing  is  accounted  conquest 
^  but  whereupon  infeftment  had  or  might  have  followed.'  That 
the  dedsions  of  Robertson  v.  Lord  Halkerston,  7  July  1675,  (If. 
6605) ;  Menzies  v.  Menzies,  8  Dec.  1738,  {M.  6519.) ;  and  Earl 
of  Selkirk  v.  Duke  of  Hamilton,  8  Jan.  1740,  {M.  5616);  in  which 
it  had  been  found,  that  rights  in  which  no  infefkment  had  been  ta« 
ken  by  the  ancestor  were  to  be  held  as  conquest  in  his.penon,  all 
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proceeded  on  the  ground  that  there  was  a  full  and  absolute  personal  10  J«n*  1B31. 
nght  vested  in  him,  upon  which  infeftment  might  have  followjed* 
jlpplying  these  principles  to  the  present  case,  it  is  quite  clear  that  le/and'his 
Aere  never  was  any  right  whatever  vested  in  William  Miller*  He  Tutors, 
was  not  even  substituted  in  the  succession  to  the  heirs  of  the  body 
€f  Joseph  Davidson ;  but  he  had  only  a  spes  suocessionis,  depending 
upon  an  uncertain  contingency,  which  did  not  happen  during  his 
]^    He  consequently  died  without  ever  having  had  any  right 
Tested  in  him  either  to  take  up  the  estate  by  infeftment,  or  to  call 
upon  the  trustees  to  denude'  in  his  &vour ;  and  the  pursuer  does 
aol  now  claim  the  estate  through  him,  but  as  the  institute  called 
imedy  to  the  succession  by  the  truster,  and  merely  described  de-* 
flgnative  as  the  heir  of  William  Miller, 

The  defender  answered — That  by  the  terms  of  the  deed,  Wil-  Defender*! 
liam  Miller -was  die  disponee  of  the  granter,  although  his  right  of  ^^ 
itt  was  defeasible  in  a  certain  event,  that  is,  in  case  of  the  existence 
afaeUM  of  .the  body  of  Joseph  Davidson*  But  thatewitingency 
never  having  debarred,  the  right,  which  was  given  directly  to  WiU 
liam  MiUer,  was  purified  upon  Joseph  Davidson's  death;  and  the  heirs 
who  were  aftervwrds  called  could  only  take  up  the  succession  as  the 
heirs^  and  by  a  general  service  to  William  Miller ;  vid.  Oeditors  of 
Giaitney,  July  1727,  (M.  14855) ;  Forbes  v.  Forbes,  3  August 
1756,  (M  14859) ;  and  Peacock  v.  Glen,  22  June  1826 :  That 
as  the  estate  would  unquestionably  have  been  conquest  in  the  per^ 
8on  of  William  Miller,  if  he  had  survived  Joseph  Davidson,  so  the 
lam  '  A«trV  in  a  question  of  destination,  must  be  taken  secundum 
sttbjectam  materiam ;  and  consequently,  that  class  of  heirs  must  be 
prefeixed,  who  alone  could,  in  the  course  of  law,  take  up  the  sub- 
ject de  hsereditate  jacenti  of  their  ancestor ;  and,  aa  a  question  of 
intention  on  the  part  of  the  granter,  the  heir  of  conquest  of  WilUam 
Miller  conkl  alone  be  in  his  contemplation^  as  he  had  conveyed  the 
estate  to  him  in  fee-simple.  ' 

The  Lord  Ordinary  took  the  cause  to  report,  with  the  following 
expression  of  his  opinion  in  a  n&te :  <  On  the  suggestion  of  the  par- 
'  ties,  the  Lord  Ordinary  has  ordered  cases ;  but  he  thinks  it  right 

<  to  intiQiate  to  them  the  opinion  which  he  at  present  entertains. 
'  He  does  not  think  that  there  was  vested  in  Colonel  William  Mil- 
^  ler  any  rights  or  even  any  title,  which  could  afford  a  proper  oc- 
*  cason  for  a  service,  or  which  could  possibly  be  considered  as  con- 

<  quest  in  his  person.  In  one  sense,  no  doubt,  the  settlement  may 
^  be  riewed  as  being  in  fevour  of  William  Miller,  as  such  an  ex- 
^  prenion  may  be^  and  is  frequently  used  in  regard  to  every  person 
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on  whom  a  deed  confers  an  interest,  whether  present  or  postpo* 
ned,  certain  or  contingent ;  and  so  also  it  may  perhaps  be  loose* 
ly  said,  that  the  heirs  of  Colonel  William  Miller  claim  through 
him,  as  it  was  presumably  through  the  intenrention  of  the  favoitf 
entertained  for  him  by  the  disponer,  that  his  heirs  were  called  to 
the  succession.      But  still,  considering  the  terms  of  the  settle^ 
ment,  and  the  circumstances  in  which  it  took  effect,  keeping  in 
view  that  by  the  clause,  even  as  construed  by  the  defenders,  the 
trustees  were  to  dispone  the  lands  to  William  Miller,  only  in  the 
event  of  Joseph  Davidson  not  marrying  and  having  children,  and 
that  William  Miller  died  before  Joseph  Davidson,  it  is  clear  that 
the  settlement  never  had  any  legal  operation  in  jEgtvour  of  Colonel 
William  Miller  himself ;  and  that,  consequently,  as  no  right  in 
virtue  of  it  ever  existed  in  his  person,  his  heirs  do  not  take  as  in 
his  right.  The  case  resembles,  as  nearly  as  can  well  be  conceived, 
that  of  a  legacy  bequeathed  to  a  person  and  his  executors,  in 
which,  if  the  l^atee  predeceases  the  testator,  the  executors  take 
in  their  own  right,  and  not  as  in  right  of  the  legatee.   <  A  legacy, 
'*  when  it  is  devised  to  a  legatee  and  his  executors,  is  not  evacua- 
ted by  the  predecease  of  the  legatee,  but  passes  after  the  testa- 
tor's decease  to  the  legatee's  executors,  not  by  any  right  which 
these  executes  derive  from  the  legatee,  to  whom  that  legacy  ne- 
ver belonged,  he  having  died  before  it  could  have  effect  by  the 
testator's  death,  but  in  their  own  right,  as  conditional  institutes 
in  the  legacy;'  ErsL  iii.  9,  9*     According  to  this  principle, 
and  there  being  on  the  present  occasion  a  conditional  institudoa 
of  Colonel  William  Miller  and  his  heirs,  it  would  seem  to  follow, 
that  the  clause  in  dispute  must  be  held  to  involve  the  institution 
of  Colonel  William  Miller,  if  he  survived  the  event  forming  the 
condition ;  and  if  he  did  not  survive,  the  institution  of  his  heira; 
in  which  case,  as  in  that  of  a  direct  disposition  to  the  heirs  of  a 
particular  individual,  it  appears  to  the  Lord  Ordinary  that  the 
term  must  be  construed  designative,  as  denoting  the  heirs  of  line, 
the  persons  to  whom  the  general  character  of  heir,  unconnected 
with  any  right  in  the  person  of  the  ancestor,  would  apply.' 


On  advising  the  cases,  a  majority  of  the  Court  conciirred  in  the 
opinion  expressed  by  the  Lord  Ordinary  in  the  above  note,  and  de- 
deemed  in  terms  of  the  libel  in  favour  of  the  heir  of  line^ 

Lard  Justice^ClerL — My  Lords,  In  all  questions  of  importance, 
I  always  am  anxious,  if  in  my  power,  to  avail  myself  of  the  assist 
flmce  of  my  learned  brother,  (Lord  Glenlee,)  who  has  just  left  the 
Court,  and  who  has  declined  judging  in  this  case ;  and  it  ia  with 
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gteht  regretj  Indeed,  tlmt  I  find  myself  deprived  df  lis  able  aasia-  19  Jmi.  I83L 


The  question,  I  apprehend,  for  your  Lordships  to  determine,  is,  ]„  and  Us 
What  is  the  true  constmction  of  the  deed  of  settlement  which  was  Tutors. 
executed  by  Mr  John  Davidson  in^  1796  ?  a  deed  which,  it  appears,  opinion  of 
that  gentleman  framed  and  prepared  himself;  and,  although  he  Court, 
gtood  at  the  very  height  of  his  profession  in  his  time,  yet  I  am  sorry 
to  observe,  that  it  is  not  drawn  with  that  perq)icuity  and  accuracy 
which  would  have  been  expected  from  a  person  of  his  very  high 
pr<tfe8sional  talent  and  experience.   But,  my  Lords,  in  reference  to 
this  deed,  as  in  regard  to  every  other  of  the  same  nature,  we  must 
try  to  find  out  and  discover  what  is  the  true  will  and  intention  of 
the  maker  of  it ;  and  in  doing  so,  we,  in  this,  as  in  every  other 
case,  I  apprehend,  must  take  the  whole  provisions  which  it  contains 
ioto  consideration,  in  order  to  ascertain  what  that  intention  truly 
was.     My  Lords,  this  is  a  deed  of  a  very  peculiar  nature.     Its 
structure  is  peculiar,  and  the  way  in  which  the  will  of  the  granter 
is  to  be  carried  into  execution  is  also  peculiar*     But  after  every 
and  the  fullest  consideration,  1  have  not  much  difficulty  in  discover 
isg  what  the  will  of  the  granter  is. 

My  Lords,  I  think  it  important  to  attend  to  the  form  of  the  deed; 
Trustees  are  appointed  to  carry  the  purposes  into  execution^ 
Then  various  legacies  are  bequeathed  by  the  deed ;  to  which  he 
adds  various  codicils,  containing  certain  alterations,  and  revocation 
as  to  some  of  them.  Now,  I  think  it  extremely  material  to  observe, 
what  are  the  directions  which,  by  the  deed,  the  gftoter  gives  to  his 
trustees,  whom,  your  Lordships  will  observe,  are  infeft  in  the  estates 
conveyed,  and  after  his  death  were  to  make,  and  made  up  titles  to 
these  estates,  and  are  to  carry  his  intention  into  effect  The  words 
are,  *  And  I  appoint  my  said  trustees  to  pay  the  clear  rent  of  my 

*  hinds  and  estate  aforesaid,  that  is,  Stewartfield,  Ulston  and  acred 
'aforesaid,  Halltree,  Kirkotter  Chapel,  and  Caimtows,  to  Joseph 
'  Davidson,  my  cousin,  fellow  of  Cambridge,  during  his  life ;  and 

*  if  he  marries  and  has  children,  then  to  dispone  to  him,  and  the 

*  heirs  of  his  body,  the  said  lands  and  estates,  and  acres,  and  perti« 

*  nents  thereof,  to  be  disponed  by  them  as  follows.'  Then  there  b 
a  blank,  or,  as  it  is  termed  in  the  papers,  a  lacuna  in  the  deed ;  but 
as  to  the  words  to  be  supplied,  the  parties  are  agreed,  in  case  Joseph 
Davidson  did  not  marry  and  had  not  children,  and  I  shall  show  im- 
mediately how  I  supply  this  omission*   But  the  deed  goes  on,  <  to  be 

*  disponed  by  them  as  following :  the  lands  and  estate  of  Stewartfield 

*  and  Ulston,  and  acres  aforesaid,  to  William  Miller,  second  son  to 
'  Ae  said  Sir  Thomas  Miller,*  (here  is  a  mistake  too — it  should  be 
Sir  William  Miller,  not  Sir  Thomas  Millei;,)  <  his  heirs  and  assig- 
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<  nees  .whatsoever/  After  that  provision,  the  deed  provides,  <  that 
^  the  trustees  shall  dispone  the  lands  of  Halltree  and  Kirkotter  Clia* 
^  pel  to  the  lEAid  Robert  Dundas  and  the'  heirs  Saceeeding;  him  in 

<  the  estate  of  Amiston,  in  the  precise  terms  of  the  entail  of  diat 
^  estate,  only  with  this  difference,  that  the  said  Robert  Dundas  and 

<  those  heira  in  tiieir  order  may  give  the  liferent  thereof  to  thdr 
'widows/  Then,  after  certain  provisions  and  legacies,  which  are 
directed. to  be  paid  to  different  persons,  the  deed  goes  on  as  to  the 
heritable  property  in  this  way :  <  And  if  the  said  Joseph  Davidson 
^  does  not  marry,  nor  lias  not  children*'  These  w<»ds  are  the  pre- 
cise words,  I  apprehend,  which  we  must  insert  in  the  deed,  and  in 
that  part  of  it  which  preoedes  the  destination  of  Stewarton  and  Ul« 
ston  to  William  Miller.  And  your  Lordships  will  observe,  that 
with  regard  to  Cairntows,  the  words  are  precisely  the  same  as  these 
which  occur  in  the  destination  to  William  Miller :  the  words  are, 

*  If  the  said  Joseph  Davidson  does  not  marry,  nor  has  not  children, 

*  I  appoint  my  said  trustees  to  dispone  the  lands  of  Cairntows  to 

*  the  Right  Honourable  Henry  Dundas,  one  of  his  Mi^esty's  Se« 

*  cretaries  of  State,  his  heirs  and  assignees  whatsoever,'  just  as  in 
the  destination  to  William  Miller,  '  his  heirs  and  assignees  whatso* 

<  ever/  It  is  to  be  observed  in  passing,  that  besides  a  variety  of 
other  legacies,  there  is  a  legacy  to  Thomas  Miller,  eldest  son  of 
Lord  Olenlee,  of  two  thousand  pounds ;  but  in  an  after  codicil,  that 
legacy,  and  one  to  Mr  Geoi^e  Cumjning,  is  revoked,  with  this  ex- 
planation, that  they  are  sufficiently  provided  for  otherwise. 

My  Lords,  it  is  necessary  to  attend  to  the  fact,  that  Mr^John 
Davidson  died  on  29  November  1797 ;  that  the  trustees  made  np 
titles  to  the  property,  entered  on  the  discharge  of  their  duty  in  pe^ 
formance  of  the  trust,  and  paid,  and  continued  to  pay,  annually  to 
Mr  Joseph  Davidson,  the  rents  of  the  whole  estate  during  his  life- 
time, as  directed  by  the  deed.  My  Lords,  this  gentleman,  Mr 
Joseph  Davidson,  died  on  21  October  1828;  but  I  apprehend  it  is 
material,  in  reference  to  the  question  we  have  now  to  decide,  that 
in  June  1815  William  Miller  died.  Joseph  Davidson  did  not  die 
till  October  189&  The  trustees  being  called  on  to  perform  their 
duty  in  regard  to  this  estate  of  Stewartfield,  (having  alreadj 
done  so  in  regard  to  the  estates  of  Halltrees  and  Cairntows,  by 
ponveying  to  Mr  Dundas,  in  terms  of  the  deed^  being  heir  of  en- 
tail of  the  estate  of  Amiston,  the  lands  of  Halltrees,  and  to  Lord 
Melville,  and  his  heirs  and  assignees  whatsoever,  the  estate  of  Cairn- 
tows) :  Having  been  called  upon,  as  I  have  said,  to  discharge  their 
duty,  the  question  comes  to  be.  How  the  lands  of  Stewartfield,  UI* 
ston,  and  acres  about  Jedburgh,  are  to  be  disposed  of?  My  Lords^ 
1  think  it  only  necessary  to  attend  to  the  oonclusuNOS  of  the  summons 
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of  dedamtfior  bronglit  by  John  Miller  for  trying  this  question ;  which  19  Jiti.  1831.' 
aie» — Thftt  it  ooght  and  should  be  found  and  dedared,  <  That  the  said    ^'^y^'' 
Ueotenant-Colonel  WilUam  MiUer  having  died  unmarried,  the  ^^^''i^'^ 
poisuer,  his  immediate  younger  brother,  has  in  him  the  character  Tutors. 
of  heir  whatsoever  of  the  said  William  Miller.'    That  is  one  of  the  rJZZTlc 

^  '  ^  upinion  ot 

ooDclusioiis ;  and  then  the  summoos  goes  on :  *  And  it  ought  and  Court 
should  be  further  found  and  declared,  by  decree  foresaid,  that  the 
aud  WilBam  Miller,  son  of  the  said  deceased  Thomas  Miller,  ha» 
no  right  to  the  said  lands  and  estate,  but  that  the  pursuer,  the  said 
John  Miller,  has  die  only  good  and  undoubted  right  and  title  to  all 
and  whole  the  said  lands  and  estate  of  StewartfieM,  Ulston,  and 
acres  about  Jedburgh,  in  virtue  of  the  deed  of  settlement  and  pro-* 
niion  oi  the  said  deoeased  John  Davidson,  and  that  the  same  do 
pertain  and  bebng  in  prop^ty  to  him,  the  said  John  Miller,  aa 
holding  the  character  of  the  heir  of  line,  or  heir  whatsoever,  of  the 
flaid  Lieutenan^CoIonel  William  MiUer,  and  not  to  the  heirs  of 
conquest  of  the  said  deceased  lieutenant-Colonel  William  Miller : 
And  the  same  being  so  found  and  declared,  the  said  trustees  ought 
and  should  be  decerned  and  ordained  to  denude  of  the  said  lands 
and  others,  and  to  dispone  the  same  to  the  pursuer,  the  said  John 
MiUer.' 

My  LfOrds,  I  think  it  a  matter  of  immense  importance,  in  deter-» 
miaing  this  question,  to  see  exactly  how  the  titles  stand,  and  how 
the  case  comes  before  us.  It  is  necessary  to  do  this,  when  we  come 
to  consider  what  is  the  true  import  of  this  deed. 

In  looking  to  the  construction  of  this  deed,  it  appears  to  me  inw 
poctant  to  consider  and  keep  in  view,  1st,  That  ccmfideatial  friends 
of  the  granter  were  the  persons  entrusted  with  this  estate.  He 
Mnveys  it  to  them ;  they  are  infeft  in  the  estate ;  they  are  proprien 
ton  of  it,  although  no  doubt  as  trustees.  But  in  them  it  is  vested ; 
sad  having  acquired  that  right  to  the  estate,  they  have  to  perfoon 
thedutiea  incumbent  on  them  as  trustees;  that  is,  to  execute,  with 
fidelity,  the  instructions,  and  carry  into  effect  the  intentions  of  that 
testator.  My  Lords,  in  the  performance  of  that  duty,  the  first  thing; 
iacnnibeiit  on  them.is,  that  they  shall  pay  the  rents  to  the  persona 
pnedilecta,  Joseph  Davidson,  during  the  whole  of  his  life ;  and  they 
<iid  so  accordingly.  But  then  the  deed  makes  this  important  previa 
9UH1,  which  they  were  bound  to  attend  to  and  carry  into  effect,  as 
wdl  as  to  pay  the  rents  to  Joseph  Davidson, — that  if  he  should  matry 
sndhave  chiklren,  they  were  to  denude  and  divest  themselves  of  these 
istaies,  by  a  direct  conveyance  to  Joseph  Davidson,  and  the  heirs 
af  lus  body.^  In  that  event  they  were  to  denude ;  but  I  think  it  is 
most  material  to  obs^ve,  that  it  is  not  Joseph  Davidson  ndarrying 
Aat  19  to  datexnine  this  matter  alone,  but  his  marrying  and  having^ 
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19  Jim.  1831.  children.  Both  o/ these  are  essentialy  and  are  the  prerequisites  pomt* 
^^^V^^    ed  out  in  the  deed  to  the  trustees  conveying  the  whole  estates  to 
l^r  wd'hi.^*''  Joseph  Davidson,  and  the  heirs  of  his  body ;  and  both  of  these  events 
Tutors.  being  necessary,  it  so  happens,  in  point  of  fact,  that  they  never  took 

Opioion  of      pl^®»    He  did  not  marry,  but  died  unmarried  in  1828.    He  conti-' 
Court.  nued  to  have  these  rents  paid  to  him  annually ;  but  «o  long  as  he 

lived, — and  I  don't  understand  that  he  lived  to  a  very  extreme  old 
age, — ^it  is  not  stated  in  the  papers,  but  I  suppose  he  was  not  madt 
more  than  fourscore, — ^but  so  long  as  he  lived,  and  might  have  had 
the  prospect  or  chance  of  a  fisunily,  the  trustees  Were  empowered  ta 
do  nothing,  but  to  pay  to  him  the  free  rents  of  diese  estates.  They 
were  empowered  to  do  this ;  but  so  fiir  as  I  can  read  the  provirioo, 
I  think  it  is  as  plain  as  any  I  ever  read,  diey  were  not  bound,  and 
eould  not  be  called  upon,  to  convey  any  thing  to  Joseph  Davidsoir 
himself.  They  are  only  to  dispcme  to  him  and  his  heirs  at  the  time 
when  he  is  married,  and  has  children  of  the  marriage.  But  till 
that  event  they  were  neither  bound,  nor  were  empowered  to  convey 
to  him  at  all.  My  Lords,  I  think  it  is  extremely  material  to  keep 
this  in  view,  and  be  satisfied  of  what  is  the  import  of  the  deed  in  re- 
gard toJoseph  Davidson  himself.  He  is  not  a  liferenter  of  the  estate ', 
he  is  a  mere  stipendiary  upon  the  rents  of  the  estate,  having  no  con- 
troul  or  management  of  the  property  whatever.  The  fee  of  the  estate 
was  in  the  trustees  alone.  It  is  of  no  consequence  to  tell  me  that 
it  was  only  a  fiduciary  fee  which  was  in  them.  They  were  still  the 
only  fiars,  and  the  trust  was  one  which,  if  Joseph  Davidson  had  lived 
a  hundred  years,  they  were  to  carry  on  and  execute  by  paying  the 
rents  to  him,  and  that  only  if  he  did  not  many  and  had  not  children. 
My  Lords,  if  I  am  correct,  therefore,  in  this  view,  and  which  I  think 
completely  warranted,  both  by  the  terms  I  have  referred  to,  and 
those  with  reference  to  Halltreesand  Caimtows,  the  rents  of  which 
are  appointed  to  be  paid  in  the  same  way,  it  does  not  appear  to  me 
to  be  capable  of  raising  the  slightest  doubt,  that  until  Joseph  David* 
son's  death,  no  person  whatsoever  had  under  this  settlement  any 
daim  to  this  estate. 

William  Miller  died  in  1815,  without  children.  The  question 
therefore  comes  to  be,  I  apprehend,  had  William  Miller  any  rights 
or  title,  or  claim,  on  these  trustees,  |it  the  period  of  his  death  ?  My 
Lords,  it  is  perfectly  clear,  in  my  apprehension  of  the  deed,  that 
till  Joseph  Davidson's  death,  as  there  existed  always  the  possibility 
that  he  might  have  issue,  and  the  duty  was  direct  and  precise  in 
that  event  to  convey  to  him,  and  as  that  event  would  have  put  an 
end  to  the  hopes  and  expectations  of  all  others,  there  could  be  no 
such  dainu  If  that  convejrance  had  been  once  executed,  it  i^pears 
to  me  to  be  clear  beyond  all  oontroiversy,  that  the  estates  must  have 
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gone  to  the  heire  of  the  body  of  Joi^ph  Davidson.     My  Lord0,  WM  *^  '«»•  ^^^ 
it  therefore  in  1815  in  the  powet  of  William  Miller  to  ask  any  jl.^'^^L 
thing  of  these  trustees  ?  He  might  have  asked  a  sight  ot  the  deed ;  jer  and  bU 
httt  what  would  it  tell  him  ?  except  that  Joseph  Davidson  might  Tutors, 
still  marry  and  have  children^  which  would  destroy  the  claim  of  opinion  of 
WilUam  Miller  altogether.    But  so  long  as  that  was  in  uncertainty^  ^^^^  - 
William  Miller  had  nothing  to  trust  to  but  an  expectancy  or  hope 
that  Joseph  Davidson  should  die  before  him  without  children,  when 
a  claim  would  arise  to  him  against  the  trustees. 

My  Lords,  it  appears  to  me  quite  dear,  that  William  Miller 
had  no  other  connection  with  this  estate  than  what  I  have  stated  to 
yoor  Lordships.    He  might  have  had  metre  -or  less  sanguine  expeo* 
lations,  aconrding  to  the  period  of  life  of  Joseph  I>avidson ;  but  that 
he  had  any  thing  more  than  the  chance  is  altogether  beyond  my 
comprehension.     The  trustees  were  bound  to  wait  the  event  of 
Davidson's  death,  without  family,  and  unmarried,  before  William 
Miller  could  demand  any  thing,. or  they  could  convey  any  thing  to 
him«  I  am,  therefore,  most  deddedly  of  opinion,  that  in  Lieutenant^' 
€olonel  Miller  there  was  no  vested  right  to  this  Estate  of  any  de* 
8cripti6n  whatever.    He  could  not  call  on  the  trustees  to  execute  a 
deed  which  Joseph  Davidson  could  not  ask.  in  fevour  of  himself  or 
of  his  heirs ;  and  when  Joseph  Davidson,  the  person  who  preceded 
him  in  the  affection  of  the  grantor,  could  ask  nothing  in  his  favour, 
being  unmarried,  and  having  no  issue,  I  hold  it  to  be  an  utt^  inn 
possibility,  in  pdnt  of  law,  to  suppose  that  William  Miller  could 
make  any  demand,  or  ask  the  trustees  to  convey  any  thing  to  him* 
Mow«  my  Lords,  if  X  am  correct  in  saying,  that  he  was  neither  in 
a  situation  to  ask  the  trustees  for  infeftment,  nor  qualified  to  take 
infeftment  in  the  estate ;  it  fdlows,  in  my  apprehension,  most  ne- 
cessarily and  clearly,  that  he,  William  Miller,  had  nothing  in  him 
whieh  he  could  possibly  convey  to  any  human  being.     If,  with  all 
die  assistance  which  the  legal  pr^rfession  could  give  him,  and  all  the 
ingenuity  that  could  be  exerted,  he  had  tried  to  get  such  a  convey- 
ance, it  would,  in  my  opinion,  have  been  utterly  useless,  and  not 
worth  the  paper  on  which  it  was  written.    Joseph  Davidson  being 
in  life  in  1815,  unmarried,  and  without  issue,  and  being  in  life  tiU 
1828,  without  ever  having  married,  the  event  had  not  occurred, 
and  could  not  possibly  occur  until  after  William  Miller  had  died  in 
1815,  on  which  alone  he  could  make  such  demand. 

This  bring?  me,  my  Lords,  to  the  question.  What  thenf  is  the 
effect  due  to  the  provision  in  the  deed  in  fiavour  of  *  William  Mil-r 
'  ler,  second  son  to  the  said  Sir  Thomas  Miller,  his  heirs  and  assig- 
^  nees  whatsoever  ?  My  Lords,  in  the  first  place,  it  is  said,  that  if 
Colonel  William  MiUex  had  suqceeded  to  this  estate^  it  would  un-t 
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^^  ^^  donbCedly  hare  been  ooBqaest  in  his  pefwm.    I  most  entiNly  and 
mieqiiivocaUy  assent  to  that  truimi)  for  such  it  appears  to  me;  6r 
it  has  been  so  found  again  and  i^ain ;  and  if  he  has  got  a  vestel 
right  to  the  estate  in  his  person,  tiiat  is  sufficient  to  make  it  con- 
quest in  a  case  mukt  as  is  supposed    My  Loids,  I  read  these  ^ 
pers  with  idl  the  attention  in  my  power,  and  also  the  authorities 
quoted ;  and  I  ^idll  take  upon  me  to  say,  that  the  propositioii,  in 
point  of  law,  is  as  clear  as  noon-day,  that  erery  estate  acquired  b]f 
a  person,  in  which  that  person  is  either  infeft,1ir  is  in  a  situation  in 
which  he  may  be  infeft,  is  conquest ;  and  the  authorities  referred 
to  leave  no  doubt  upon  that  point  at  alL     But,  my  Lords,  ^ASk 
this  is  quite  clear,  is  it  not  equally  clear  that  all  these  authorities 
go  on  the  ground,  and  proceed  on  the  supposidon,  that  die  estate 
is  one  in  which  the  party  either  was  mfeft,  or  might  be  infeft?  He 
must  either  be  infeft,  or  be  ready  to  insist  for  immediate  infeftmeni^ 
in  order  to  make  it  conquest.     And  I  ask  this  question,  AVhedier, 
upon  this  deed,  it  is  possible  to  bold  that  William  Miller  was  in 
that  situation  ?  I  say  he  was  not.    He  was  not  infeft,  and  he  oookl 
not  have  been  infeft  with  any  regard  to  the  will  of  the  maker  of 
die  deed,  or  the  provisions  which  it  contains,  and  therefore  it  coaU 
not  be  held  as  conquest  in  him,  nor,  of  course,  descend  to  his  bdr 
of  conquest. 

Then,  my  Lords,  I  would  ask  this  question,  If  the  heirs  of  eon* 
quest  have  nothing  to  do  with  it,  and  if  it  was  not  conquest  in  the 
person  of  William  Miller,  who  is  the  person  entitled  to  this  estate 
under  the  words  <  heirs  and  assignees  whatsoever  ?  My.  Lords,  I 
think  it  a  very  simple  question,  and  a  very  clear  one,  and  one  isiaA 
I  must  answer  by  saying,  that  it  can  be  no  other  person  than  tbe 
immediate  younger  brother  of  William  Miller,  who  is  the  pursuer 
of  this  action. 

It  is  argued  by  die  defenders  here,  as  if  this  person's  claim  de- 
pended on  his  taking  up  the  estate  dirough  William  Miller,  and  as 
if  it  were  through  him  only  that  it  can  be  taken.  My  Lords,  I 
can  see  no  grounds  for  this  proposition.  The  pursuer  says,  I  am 
the  person  designated  by  the  words  of  this  setdement  I  am  the 
heir  whatsoever  of  my  immediate  elder  brother  William  Miller, 
and  that  is  enough ;  but  I  don't  claim  it,  and,  my  Lords,  diere 
is  nothing  in  the  summons  that  ^ays  I  claim  it,  from,  or  as  re- 
presenting, William  Miller  at  aU.  I  claim  it  under  the  deed  it- 
self, without  any  ambiguity  in  the  words  there  used,  which  gives 
the  estate  to  William  Miller,  his  heirs  and  assignees.  William 
Miller  is  nominadm  called  in  the  deed,  no  doubt;  but  the  pursuer 
is  sufflci^itly  designated,  and,  I  apprehend,  thait  without  any  men- 
tion of  WilUam  Miller  as  a  favoured  person,  if  the  deed  had  saidi 
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tbt  the  estate  is  to  go  to  tbe  kein  of  A  B,  it  is  jilst  sk  good  as  if  19  ^Tam*  Mill 
the  heir  of  A  B  had  been  meniionod  nominatiiEii  in  the  deed  itself; 


beesDse  the  law  points  out,  that  the  heir  whatsoever  of  his  elder  ^^  J^el'hiB 
brodier  is  his  next  younger  brother.     Would  there  have  been  any  Tuton. 
Ma,  if  an  entail  had  been  executed  in  &vour  of  the  heirs  what-  Qpi^ioii  of 
soever  of  Joseph  Davidson,  or  of  William  Milter, — would  there  have  Court.    > 
been  any  doubt  entertained  as  to  die  person  who  should  take^ 
merely  because  there  was  nothing  but  the  expression  of  heir  what- 
soever? We  have  had  this  illustrated  again  and  again.     In  ther 
cue  of  Porterfiekl,  and  in  the  discussion  which  there  took  places 
there  wa9  an  example  of  this  hind,  and  we  had  no  doubt  what* 
ever  about  it ;  that  where  the  person  is  pointed  out  sufficiently, 
and  there  is  no  doubt  about  the  person  meant,  that  he  is  just  to 
be  looked  on  in  the  same  way  as  if  he  had  been  nominatim  called 
IB  the  deed ;  and  all  that  is  necessary  is  to  shew  that  he  has  the 
doracter  to  entitle  him  to  take.     The  pursuer,  therefore,  I  appre^ 
hend,  has  only  to  shew  that  he  is  heir  whatsoever  of -William 
Myier,  and  therefore  entitled  to  call  on  the  trustees  to  convey  the 
estate  to  him,  and  denude  in  his  person,  as  the  heir  pointed  out  in 
thesettlemenC 

My  Lords,  that  it  wcndd  have  been  conquest  in  William  Mil* 
ier,  if  the  estate  had  ever  come  to  him,  is  of  no  consequence ;  for 
die  question  is,  was  it  in  William  Miller  at  all  ?  and  as  I  am  de* 
cidedly  of  opinion  that  it  never  had  been  acquired  by  that  person, 
I  think  that  the  pursuer  is  entitled  to  the  estate^ 
-  My  Lords,  being  of  opinion  that  we  are  bound  to  give  effect  to 
the  will  of  the  maker  of  tiie  deed,  where  we  can  do  so  according  to 
the  principles  of  law,  I  am  happy  to  say,  that  I  think  it  is  clear  that 
it  vas  the  will  and  the  intention  of  the  maker  of  this  deed,  that  tiie 
estates  should  descend,  as  the  law,  in  my  apprehension  of  it,  wiH 
make  them  descend,  to  tiid  individual  pointed  out  by  the  granter. 
My  LordS)  I  think  it  was  the  grantor's  intention,  plainly  indicated 
by  die  deed  itself ;  for  while  he  gives  Halltreesto  MrDundas  of 
AroistoB^  and  to  the  heirs  of  entail  of  the  estate  of  Arniston^  and 
CoiniloWs  to  Lord  Melville,  a  younger  son  of  the  fiunlly  of  Arms- 
ton,  and  to  bis  heirs  whatsoever ;  and  while  you  see  him  selecting 
tike  second  son  of  Sir  William  Miller,  and  his  heirs  whatsoever, 
there  is  no  hint  that  this  was  intended  by  the  testator  to  form  a 
port  of  the  entaUed  estate  of  Barskimming ;  but,  on  the  contrary, 
looking  to  the  estates  which,  he  was  well  aware,  belonged  to  that 
entail,  and  looking  to  the  fact,  that  he  revoked  the  legacies  which 
he  had  previously  provided  to  the  eldest  son  of  Lord  Olenlee  and 
Mr  Gumming,  on  the  ground  of  their  being  sufficientiy  provided 
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19  Smi.  I83U  Otherwise,  it  shews,  in  my  opimoQ,  what  the  intendoh  was,  and  tbt 
it  is  the  same  to  which  the  law  must  give  effect. 

My  Lords,  I  am  therefore  for  pronouncing  judgment  in  eonfoN 
mity  with  the  opinion  expressed  by  the  Lord  Ordinary ;  and  I  bave 
only  fiurther  to  say,  that  I  concur  in  thmking,  that  the  illustiatioii 
stated  in  his  Lordship's  note  is  a  most  satisfactory  explanation  of 
the  principles  of  law  i^plicable  to  such  a  ^ase  as  the  present 

Lard  CHngUHe. — My  Lord  Justice-Clerk,  I  will  confess  that  I 
did  wish,  if  it  cduld  be  in  my  power  conscientiously,  to  be  of  Ae 
opinion  whidi  has  been  expressed ;  but,  after  considering  die  ques- 
tion  with  a  great  deal  of  attention,:  I  could  not  bring  my  mind  to 
that  opinion. 

I  agriee  with  your  Lordship  that  there  was  no  vested  right  in 
this  gentleman,  WiUiam  Miller,  except  a  spes  successionis;  and 
that  every  tiling  he  had,  the  very  utmost  which  he  possessed,  wai 
the  mere  .hope  or  chance  of  Joseph  Davidson  dying  without  havii^ 
children.  But,  my  Lords,  I  don't  think  the  case  turns  on  that  at 
all ;  I  look  upon  it  as  entirely  a  case  of  destination.  The  whok 
case  turns,  in  my  apprehension,  on  the  question,  who  are  the 
heirs  whatsoever  of  William  Miller  ?  for  if  you  can  distinctly  find 
out  who  they  are,  the  judgment  must  give  the  estate  to  them. 
And  if  I  could  find  out  the  smallest  intention,  from  the  deed  of 
John  Davidson  the  grantor,  to  give  it  to  the  pursuer,*  I  would  give 
effect  to  that  intention ;  for  I  think  that  the  voluntal^  testatoris  is 
in  every  case,  where  interpretation  is  admitted,  to  be  g^ven  effect 
to.  "But,  my  Lord,  I  cannot  in  this  deed  see  the  most  distant  in- 
tention of  the  testator  to  exclude  Thomas  Miller,  the  eldest  son^ 
from  this  estJEite.  I  see  this  testator  make  a  destination  to  Wil- 
liam Miller  and  his  heirs  whatsoever.  Mr  Davidson  was  a  profess 
aional  man.  He  must  have  known  tiiat  William  Miller  had  the 
chance  of  surviving  Joseph  Davidson;  and  he  says,  having  tbt 
event  in  contemplation,  that  the  estate  is  to  go  to  William  Mil- 
ler and  his  heirs.  He  must  have  known,  that  if  William  Miller 
succeeded,  the  estate  might  go  to  Thomas  Miller  or  his  hein. 
I  say,  my  Lords,  he  must  have  had  this  in  contemplation,  at  least 
as  a  possible  case;  but  does  he  take  any  meaxA  to  prevent  that? 
What  could  have  been  easier  than  for  him  to  have  said,  that 
the  estate  should  go  to  William  Miller,  whom  failing,  to  John 
Miller,  &c.  ?  but  there  is'  nothing  of  the  kind  in  the  deed;  and 
such  being  the  case,  and  as  I  cannot  discover  that  John  Davidson 
meant  td  exclude  Thomas  Miller,  when  it  was  so  easy  for  him  to 
do  so,  I  just  ask  the  question,  what  is  the  meaning  of  the  words, 
the  heirs  whatsoever  of  William  MiU^r  (^  Now,  it  is  admitted)  on 
all  hands,  that  if  William  Miller  took,  it  would  have  been  conquest, 
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and  it  would  bare  gone  to  Us  hein  of  cooquest.    But  does  it  make  \9  Jsn.  1831. 
inyd»iure  if  he  does  iiot  take  iipon  the  meaning  of  the  words?    I    ^*^V^^ 

^  *--— ©      .        .    ^  .^  J  ^^  *  Miller  v.  Mil- 

eumot  oonceiye  that  it  does.  ]^r  and  his 

But  the  word  <  whatsoever'  is  added  to  the  destination  to  William  Tutors. 
Ifiller  and  his  heirs.  Now,  these  words  mean  the  heir  of  conquest,  opimw  of 
sr  the  heir  in  heritage,  just  as  it  hqqiens,  according  to  the  subject  Court. 
to  which  they  are  applied*  If  I  purchase  an  estate,  and  take  it  to 
kws  whatsoever,  does  that  change  the  right  of  the  heir  of  con- 
fiest,  Qt  eomjert  the  conquest  into  heritage  ?  Most  imdoubtedly 
it  does  not  change  the  right  (tf  the  heir.  I  consider  the  word 
^  heir^  to  be  a  word  perfectly  flexible  in  its  meaning,  and  which  must 
be  inteqnreted  according  to  the  subject,  and  with  rektion  to  the 
lalBre  of  the  subject^  to  which  a  man  is  to  succeed.  If  a  man  pur- 
dase  any  subject^  and  take  the  destination  to  his  heirs  whatsoever, 
k  goes  to  the  heir  of  conquest.  If  a  fiither  execute  a  disposition 
«f  a  subject  to  which  he  has  succeeded,  or  an  entail  in  fiivour  of 
lim  whatsoever,  it  goes  to  the  heir  of  line  at  entail,  as  the  case 
nay  be.  And  if  this  was  a  case  in  regard  to  moveables,  it  would 
go  to  exectttora,  because  the  executors  are  the  heirs  wliatsoever  in 
Mveables.  To  discover,  therefore,  the  meaning  of  ^  heirs  what- 
^  loever,'  we  must  look  to  the  subject  and  by  its  nature  determine 
wko  the  heirs  are.  ^ 

We  are  told  that  this  is  a  conditional^ght,  and  that  the  condi- 
tioB  is  not  purified.  But  does  that  make  any  difference  at  all  from 
what  it  would,  had  the  right  been  direct?  I  cannot  see  that  it  makes 
any  diflference  upon  the  interpretation  to  be  given  to  the  word  *  heir,' 
sad  it  is  <Ri  that,  I  say,  that  the  whole  cause  turns.  I  cannot  con- 
ceive how  the  word  <  heir*  is  to  be  held  to  be  interpreted  differ- 
eady  in  the  mhid  of  Mr  Davidson,  from  the  circumstance  of  Wil- 
liam Miller's  death  before  that  of  Joseph  Davidson,  or  how  that  can 
alter  die  meaning  of  the  word  as  used  by  John  Davidson. 

Suppose  the  trustees  had  been  directed  to  make  an  entail,  it  would 
hare  made  no  difference  in  the  case.  The  question  would  have 
arisen  there  as  well  as  here,  who  is  the  heir  ? — whether  the  heir  of 
fine,  or  the  heir  of  conquest  ?  The  case  would  have  been  exact- 
ly  the  same  as  here.  It  is  the  sense  in  which  Davidson  meant 
&e  wcrd  to  be  used  that  must  decide  the  case,  and  I  cannot  conceive 
that  he  meant  any  thing  eke  than  the  heir  of  conquest.  It  is  on 
that  feothig  that  I  put  it,  and  on  which  my  opinion  is  formed.  He 
nest  unquestionably  makes  a  legacy  to  Thomas  Miller  and  George 
Camming,  and  he  recalls  these  by  a  codicil,  because  they  were  snf* 
liciently  provided  for  otherwise.  He  makes  a  variety  of  other  codi- 
eHs  and  alterations ;  but  why  did  he  not  make  any  alteration  as  to 
diis  destination,  when  he  knew  that  the  estate  might  have  gone  to 
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^V^'l^'*  Thomas  Miller,  If  it  was  intended  to  exclude  him?  My  Lords,  liw 
not  having  done  so,  is  conclusive  in  my  mind  of  the  intention ;  and 
I  can  put  no  other  interpretation  on  the  words  used,  but  that  they 
mean  the  heir  of  conquest. 

Lord  Meadawbank. — My  Lords,  if  it  be  always  matter  of  regiet 
to  your  Lordships  when  any  case  b  to  be  decided  in  the  absence  of 
my  learned  brother,  who  has  necessarily  declined  judging  in  die  pre- 
sent, it  must  be  so  more  especially  now,  when  it  appears  that  the 
question  before  us  is  to  be  determined  after  a  difference  between  as 
who  are  present,  and  not  by  the  unanimous  opinion  of  the  Gourt 
My  Lords,  I  should  feel  this  regret  the  more,  if,  after  what  I  have 
heard  from  my  learned  brother,  Lord  Cringletie,  and  for  whose  judg^ 
ment  I  always  entertain  the  utmost  respect,  did  I  entertain  any  doubt 
whatsoever  of  the  opinion  which  is  expressed  by  the  Lord  Ordmary 
in  his  note  being  entirely  well  founded ;  but,  after  giving  every  at- 
tention to  the  very  able  argument  which  has  been  submitted  oa  the 
part  of  the  defenders, — after  a  repeated  consideration  of  the  former 
decisions  which  have  been  quoted  upon  both  sides, — and  after  read- 
ing the  deed  itself,  from  which  the  present  question  has  arisen,  over 
and  over  again,  the  opinion  which  I  have  formed  is  so  clear,  and  w 
free  from  doubt,  that  I  must  own  that  I  feel  the  less  reason  for  re^ 
gretting  the  want  of  that  powerful  assistance  in. the  present  deli« 
beration  of  the  Court.  That  opinion  is  entirely  in  concurrence 
with  the  judgment  delivered  by  your  Lordship,  and  rests  very  moch 
on  the  same  grounds.  Indeed,  in  so  many  respects  do  the  vievs 
taken  of  the  case  by  your  Lordship  and  myself  coincide,  that  being 
at  all  times  unwilling  unnecessarily  to  occupy  the  time  of  the  Cour^ 
I  should  not,  under  ordinary  circumstances,  have  thought  of  doio; 
more  than  intimating  my  acquiescence  in  what  was  stated  from  tiie 
chair.  But,  considering  the  situation  in  which  we  are  now  placed^ 
by  the  absence  of  Lord  Glenlee,  and  by  the  difference  among  ub^ 
I  think  it  incumbent  upon  me,  although  labouring  under  the  con- 
viction of  being  obliged  to  repeat  what  has  been  so  much  better 
stated  by  your  Lordship,  to  lay  before  the  Court,  at  all  events  g^ 
nerally,  the  grounds  of  my  opinion. 

My  hordsj  this  question  arises  tinder  the  settlement  of  John 
Davidson,  a  person  in  his  day  acknowledged  to  be  one  of  the  most 
eminent  and  learned  conveyancers.  The  deed  is  framed  by  hinn 
self;  and  it  just  furnishes  another  instance  of  what  we  have  htely 
heard  a  great  deal  in  the  history  of  legal  proceedings,  that  nothing 
can  be  more  rash  or  ill  advised  than  for  professional  persons  to  act 
as  their  own  men  of  business.  For,  on  looking  to  this  deed  £rom 
beguming  to  end  of  it,  I  don't  think  I  have  seen  any  thing  more 
slovenly,  more  incorrect,  or  which  worse  expressed  the  intentiott 
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meant  by  the  'testator  to  be  expressed  in  tbe  clause  'wliiek  has  given  J9  Jan.  TB3f 
rise  to  the  present  question.     This  deed  is  imperfect  in  many  par-     ^^^y^-^ 
tieolars.    It  is  altogether  imperfect  in  the  very  clause  on  which  both  j^^* and'hu*'*" 
of  the  parties  before  us  are  compelled  to  found.     In  the  first  place,  Tuton. 
the  deed  appoints  '  my  said  trustees  to  pay  the  clear  rent  of  my  qXj^^^ 
*  lands  and  estate  foresaid,  that  is,  Stewartfield,  Ulston,  and  acres  Court. 
'afbresaid,  Halltree^  Kirkotter'Chapel,  and  Caimtows,  to  Joseph 

<  Davidson,  my  cousin,  feUow  of  Cambridge,  during  his  Kfe,  and  if 
f  he  marries  and  has  children,  then  to  dispone  to  him,  and  the  heirs 
'  of  his  body,  the  said  lands  and  estate,  and  acres  and  pertinents 

<  thereof.'  Then  there  is  an  omission,  but  I  clearly  concur  with 
jwa  Lordships,  that  you  must  supply  the  words,  *  and  if  the  said 

<  Joseph;  Daiddsion  does  not  marry,  or  has  not  children,  I  appoint 
f  my  said  trustees  to  dispone  the  lands  and  estate  of  Stewartfield,' 
&c.  My  Lords,  without  taking  on  your  Lordships  to  interpose 
these  words,  neither  of  the  parties  before  us  could  have  the  slightest 
daim  under  the  deed ;  and  had  the  heir-at-law  of  John  Davidson  ap- 
peared here,  contesting  the  legality  of  your  Lordships  interposing 
these  words,  we  should  have  had  the  additional  point  to  determine, 
whether  it  was  competent  for  the  Court  to  supply  words,  to  compel 
the  trustees  to  denude  in  any  event  whatever. 

But,  my  Lords,  that  question  is  not  here,  and  I  concur  in  think-* 
ing  these  words  must  be  supplied.  And,  taking  this  to  be  the  true 
meaning  of  the  deed,  I  cannot  doubt  what  was  the  true  intention  of 
John  Davidson  in  executing  it  Supposing  these  words  to  be  sup- 
plied, I  can  no  more  doubt  what  he  actually  meant,  than  I  can  doubt 
the  plainest  proposition.  .'In  the  first  place,  I  think  it  was  not  mere- 
ly that  a  feudal  right  to  his  estates  should  be  vested  in  the  trustees^ 
%  feudal  right  of  the  nature  of  a  fiduciary  fee  merely,  but  that  the 
whole  management  should  be  exclusively  vested  in  them,  so  long  as 
Joseph  Davidson  should  continue  a  bachelor, — ^so  long,  in  short,  as 
Joseph  Davidson  remained  unmarried,  and  without  children,  that 
they  were  ix^  hold  this  estate  for  behoof  oi  whomsoever  was  the  per*^ 
ion  that  should  be  held  eventually  to  have  a  right  to  the  succession* 
It  was  quite  in  his  power  and  competency,  and  there  can  be  no 
^onbt  t>f  that,  to  execute  a  right  of  this  description.  It  was  a  legal 
mode  of  preserving  the  rights  of  persons  who  should  be  entitled  to 
die  estate  at  an  after  period.  Accordingly,  he  executed  this  deed, 
and  by  this  means  John  Davidson  did  all  that  was  incumbent  on 
Um  to  preserve  these  rights.  He  left  no  fee  in  pendente,  for  that 
was  in  the  trustees ;  but  he  left  that  in  pendente  which  he  might 
legally  leave  in  pendente,  and  that  was  the  jus  crediti  in  the  person 
who  should  afterwards  be  entitied  to  succeed.  It  is  laid  down  in 
afi  the  authorities^  that  if  that  is  fulfilled  which  vests  the  fiduciary 
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19  Jan.  1631.  fee  in  trustees^  for  behoof  of  a  liferenter,  there  is  nothing  to  prefent 
the  jus  crediti  of  the  fee  from  being  in  pendente.  I  say  so,  b^eanse 
it  appears  that  a  great  part  of  the  argument  of  the  heir  a(  conquest 
is,  that  he  confounds  the  personal  right  to  the  fee  with  the  jus  cre« 
diti.  The  jus  crediti  may  be  in  pendente,  although  the  fee  cannot; 
and  I  think  that,  in  ascertaining  the  rights  that  belong  to  the  party 
who  had  the  beneficial  interest  in  this  estate,  the  same  confiision  has 
arisen  in  the  ai^ument. 

My  Lords,  in  two  events  the  rights  of  these  trustees  might  come 
to  an  end.    In  the  first  place,  in  the  event  of  Joseph  Davidson  mar- 
rying and  having  chfldren,  the  trustees  were  to  do  what  ?  to  devolve 
the  estate,  and  denude  in  fiivoor  of  Joseph  Davids(m  and  his  hdn^ 
without  any  remainder  at  all ;  and  if  the  heir  of  his  body  had  died 
next  day,  and  Joseph  Davidson  had  survived  him,  die  heirs  whatMH 
ever  of  Joseph  Davidson  would  have  come  in  and  taken  before  Wil- 
liam Miller,  his  heirs  and  assignees.    The  other  event  was,  tbat  ^ 
Joseph  Davidson  died  unmarried,  and  without  children,  then  tk« 
trustees  should  denude  themselves  of  the  estate  in  fitvour  of  William 
Miller,  his  heirs  and  assignees  whatsoever.    Both  events  were  wlio]» 
ly  uncertun,  till  the  moment  of  Joseph  Davidson's  death.    It  im 
just  as  probable,  in  the  contemplation  of  the  granter  of  the  deed,  that 
Joseph  Davidson  should  marry  and  have  heirs,  as  that  he  should 
survive  him,  and  die  without  heirs  of  his  body.    Indeed,  the  natonl 
presumption  was,  that  Joseph  Davidson  was  to  marry  and  have  hein 
of  his  body.     He  was  to  have  a  large  estate  in  that  event;  so  the 
granter  gives  him  the  means  of  marrying,  and  the  presumption  is 
that  he  wpuld  marry.     Yet,  my  Lords,  in  the  &ce  (tf  this  natural 
presumption,  are  you  to  hold  this  impossible,  and  to  assume  that 
Joseph  Davidson  was  never  to  marry,  or  to  have  heirs  of  his  body? 
My  Lords>  I  cannot  go  into  that  part  of  the  argument  which  ii 
maintained  in  the  pleadings. 

My  Lords,  let  us  attend  to  what  is  the  state  of  the  aignmeiit 
upon  this  point  To  come  back  to  the  foundation*  It  amounts  to 
this :  That  we  are  to  presume  that  John  Davidson  executed  die  deed 
in  &vonr  of  Joseph  Davidson  and  the  heir»  of  his  body,  and  yet  that 
he  meant  and  understood,  and  had  it  in  fiill  view  at  the  very  tim^ 
that  Joseph  Davidson  never  was  to  marry  or  to  have  children.  That 
is  one  part  of  the  a^ument;  and  the  other  part  i%  that  he  inteoded 
to  confer  a  donation  in  favour  of  William  Miller,  and  that  that  was 
to  take  effect  firom  the  moment  of  John  Davidson's  death.  You  are 
to  hold  that  the  trustees  held  only  a  right  of  liferent  in  the  eatate 
in  &votur  of  Joseph  Davidson,  and  a  right  of  fee  in  fiivour  of  Wit 
liam  Miller,  from  the  moment  they  entered  on  the  management  of 
Ae  trust    My  Lords,  go  over  the  phraeeolc^  of  the  deed  as  ofttn 
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4IS  we  may*  it  appears  to  me  that  the  right  of  both  of  these  parties  19  Jan.  1831. 
to  the  fee  of  the  estate,  or  rather,  their  ever  having  a  right  to  de-    ^>^v^^ 
■umd  the  fee  of  the  estate  at  all,  was  exactly  in  pari  casu.     The  ler  imd^hia^ 
light  of  the  one  was  made  oontingent  on  his  marrying  and  having  Tutors, 
issue, — the  right  of  the  other  was  made  contingent  on  the  same  in-  opioion  of 
dlndoal  having  no  children ;  so  that,  how  it  can  be  held  that  the  Couru  . 
ngfat  of  the  one  can  be  stronger  than  that  of  the  other,  it  has  beeli 
iflopottiUe  for  me  to  discover*     It  seems  to  come  to  this,  that  in 
Ae  ereni  of  Joseph  *  Davidson  being  unmarried,  and  having  no 
children^  then  William  Miller  was  to  be  held  as  nominatim  fiar. 
And  therefore  it  does  seem  to  me  that  there  was  no  right  of  fee 
vested  in  either  of  these  parties,  till  the  fulfilment  of  the  condi- 
tion, one*  way  or  other.    Till  that  condition  was  purified,  it  was 
saly  Tested  in  the  trusteeSt  and  the  jus  crediti  remained  in  abey- 


But,  in  tmthf  if  your  Lordships  look  to  the  authorities,  it  appears 
to  ne  that  the  case  is  pleaded  a  great  deal  too  high,  to  suppose 
that  the  right  of  William  Miller  is  as  high  or  higher  than  that  of 
Joseph  Davidson*  If  you  are  to  take  Joseph  Davidson  as  a  liferen- 
ter  till  he  married  and  had  children,  and  if  you  are  driven  to  the 
necesBty  of  lioUSng  that  there  wad  a  jus  crediti  in  one  or  other, 
fimOf  upon  the  principles  of  all  the  decisions,  you  should  hold  that  it 
wai  vested  in  Joseph  Davidson,  because  he  had  the  better  interest 
of  the  two.  In  truth,  therefore,  if  I  were  driven,  by  the  nature  of 
the  case,  to  say  that  the  jus  crediti  rested  somewhere,  I  would  look 
to  the  case  of  Newlands  and  others,  and  hold  that  it  was  in  Joseph 
Davidson. 

That  is  very  well  put  in  the  case  for  the  pursuer,  when  he  sup- 
poses that  the  trustees  had  been  out  of  the  question  altogether.  If 
the  destination  had  been  to  Joseph  Davidson  in  liferent  allenarly, 
and  to  the  heirs  of  his  body  in  fee,  and  in  the  case  of  the  non-ex- 
isteiloe  of  such  heirs,  then  to  William  Miller,  if  your  Lordships  look 
to  the  notes  ia  the  case  of  Macintosh,  according  to  the  principle 
there  fized^  it  would  be  held  to  have  been  in  the  liferenter  till  the 
ponfication  of  the  condition,  but  without  the  power  of  selling. 

Inshorti  taking  the  whole  deed  as  it  appears  to  me  to  be  drawn, 
I  think  there  was  nothing  in  William  Miller  but  a  bare  spes  suc- 
oessionis.  He  predeceased  Joseph  Davidson  by  a  period  of  thir- 
teen years^  and  during  all  that  time  there  was  no  vested  right  any 
where  except  in  the  trustees.  There  remained  the  jus  crediti  in 
pendente,  which  did  not  require  to  be  taken  up,  till  by  the  death  of 
Joseph  Davidson  there  was  an  end  put  to  all  chance  of  his  marry- 
ing. We  are  now  called  upon,  that  these  persons  are  dead,  to  say 
who  is  to  take  the  estate  under  this  settlement ;  and  if  the  view 
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19  Jao.  1831.  which  I  hare  submitted  be  well  founded,  it  is  impossible  to  hold, 
that  any  party  is  to  take  in  consequence  of  a  donation  conferred  on 
ler  ■nd'bU  '  *  William  Miller,  as  there  was  notliing  in  him  but  a  bare  spes  sue* 
Tutors.  cessionis,  and  therefore  the  right  of  the  heir  of  conquest,  I  humbly 

Opinion  of  Submit,  is  altogether  out  of  the  question,  because  an  heir  of  con- 
Court.  .  quest  must  take  something  that  was  given  to  his  ancestor..  It  is 
therefore  incumbent  on  an  heir  of  conquest  to  shew  lliat  there  vm 
something  vested  in  the  party  from  whom  he  claims  in  that  chanio- 
ter*  My  Lords,  I  have  read  our  law  books  and  authorities  to  very 
little  purpose,  if  that  be  not  a  proposition  altogether  incontroverti-* 
ble. 

My  Lords,  it  appeared  to  me  that  the  heir  of  conquest  is  hen 
arguing  rather  a  perilous  plea,  because,  if  he  holds  that  this  was  a 
conditional  institution  in  favour  of  William  Miller,  and  he  states 
that  William  Miller  died  before  the  purification  of  the  condition, 
I  rather  suspect  that  the  heir-at-law  of  John  Davidson  would  have  a 
good  deal  to  say,  and  might  maintain  that  the  substitution  was  evai^ 
cuated,  by  the  £act  of  William  Miller  having  predeceased  Josepl 
Davidson,  and  that,  in  consequence,  the  right  would  go  to  the  heiis 
of  the  granter. 

My  Lord  Cringletie  put  it  in  another  way.  He  said,  that  there 
was  nothing  in  William  Miller,  but  that  there  is  here  called  not 
only  William  Miller,  but  also  the  heirs  of  William  Miller;  and 
because  John  Davidson  contemplated  the  event,  that  WiUiam  Mil* 
ler  was  in  the  ordinary  course  of  nature  to  survive  Davidson  and 
take  the  estate,  therefore  he  must  have  contemplated  and  intend* 
ed,  that,  under  the  word  heirs,  the  heir  of  conquest  was  to  take. 
My  Lords,  according  to  my  understanding  of  the  deed,  John  Da- 
vidson meant,  by  calling  William  Miller,  his  heirs  and  assignees, 
to  form  a  substitution  as  among  themselves; — ^to  form  William 
Miller  a  substitute  in  the  first  place,  and,  if  he  failed,  his  heirs  in 
the  second  place.  And  if  he  knew  that,  unless  there  was  somefhing 
vested  in  William  MDler,  his  heir  of  conquest  never  could  take^ 
then  he  must  have  meant  to  call  in  an  heir  who  did  not  and  conM 
not  claim  through  William  Miller,  who  was  not  to  come  in  in  coni> 
sequence  of  a  donation  conferred  on  William  Miller,  but  an  heir 
who  would  take  independent  of  William  Miller  altogether,  as  the 
heir  whatsoever  of  William  Miller*  My  Lords,  I  see  no  ineon* 
sistency  in  this  whatever,  in  the  event  of  Joseph  Davidson  dying 
without  heirs  of  his  body.  After  having  married  and  having  had 
children,  it  would  have  gone  to  the  heir  whatsoever  of  Joseph  Da- 
vidson. Therefore,  the  delectus  personss  is  quite  out  of  the  ques- 
tion in  any  event,  and  I  can  see  no  inconsistency  in  giving  it  to 
the  heir  whatsoever  in  the  eveitt  of  William  Miller's  {Hredecease, 
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when  there  could  be  no  right  in  the  heir  of  conquest  in  daiming  19  Jan.  1831. 
through  William  Miller.  V^^y^i*^ 

I  am  not  perfectly  certain,  if  I  understand  my  learned  brother  Miller  v.  Mil. 
eorrecdy  to  have  stated,  that  if  there  had  been  a  destination  of  Xuton. 
aiMreables  to  a  person  and  his  heirs,  that  the  legacy  would  not  have  ^.r — 7 
been  held  to  have  lapsed  on  the  predecease  of  the  legatee,  but  would  Coaru 
hare  g^ne  to  his  executor.     My  Lords,  I  know  of  no  authority 
far  that  doctrine.    In  all  the  cases  which  occur,  the  destination  is 
to  the  heirs  and  executors..    But  that  is  not  the  case  here.     The 
words  of  the  destination  are  to  William  Miller,  his  heirs  and  assig- 
nees whatsoever. 

My  Lords,  even  if  I  viewed  the  present  as  a  doubtful  question, 
it  appeared  to  me,  that  I  would  be  required  to  give  it  an  interpre- 
tation which  would  give  the  estate  to  the  heir  of  line,  as  being  the 
heir  whatsoever*  Hie  heir  of  conquest  is  an  interpolation  in  the 
-kw  of  Scotland ;  and  if  I  see  the  word  *  heir*  used,  I  would  hold 
myself  bound  to  give  it  that  construction  which  would  bring  in 
the  heir  of  line,  and  not  the  heir  of  conquest. 

I  find  it  is  contended,  that  a  different  rule  fedls  to  be  followed  in 
regard  to  fees  of  kmd,  and  fees  of  money.  I  deny  this  completely. 
*The  reverse  is  expressly  laid  down  in  the  speech  of  my  Lord  Brax- 
-field  in  the  case  of  Newhmds. 

I  therefore  submit  to  your  Lordships^  that  the  illustration  given . 
by  my  Lord  FuUerton,  in  his  note,  is  just  and  correct  in  every  par- 
tieolar. 

From  the  views  which  I  have  just  submitted,  it  is  unnecessary  for 
me  to  go  through  the  cases  which  are  mentioned  in  these  papers. 
They  tdl  proceed  on  the  ground  and  the  necessity  of  a  right  vest- 
ing in  one  of  the  parties ;  but  here  there  was  no  vested  right,  but  a 
mere  spes  snocessionis*  Upon  these  grounds,  my  Lords,  I  am  of 
opinion,  that  we  ought  to  decern  in  terms  of  the  Ubel. 

LkA  iMSmarjf  JWflvftM.       Act.  Lord  AdcooaUt  fJeffnyJ  Keojf,  Jamuoiu        Alt, 
Iknt  o/JPm.  f&p$,J  Skme,  Andtnon,  Forbeg.        R.  Clerk. 
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31  Jaumnf  1881. 


MCHRISTIE 

OffttOUt 

Mbs  HELEN  KEA  ob  FISHER. 

Wrongous  Imprisonment. — Statute  1701^  c.  6i'^Nime  rfd^ 
prmnnom  of  the  act  1701,  c  6*,  oqppfy  to  iti^mionmmt  tmdir  a 
diUffeneeJbr  a  civil  debt. 


Defenders* 
Pleas. 


Opinion  of 
Court. 


M^Cheistie  raised  an  aeti<m  of  damages  for  wrongoos  inpriflon- 
ment,  by  the  illegal  use  of  letters  of  faomiag  and  cspdaOf  obtain 
ed  upon  a  decree  of  the  Sheriff  of  Perthshire  for  a  civil  debt^dnniig 
the  dependence  of  a  suspension  at  his  instance,  and  a  sisi  obtsintd 
thereupon.  The  ccnclosions  of  the  sununons  were  solely  on  the 
common  law,  without  any  reference  to  the  act  1701,  c  6. 

The  original  libel  was  raised  in  December  1826.  It  was  after* 
wards  allowed  to  fidl  asleep,  and  a  summons  of  wakening  was  onljr 
raised  in  March  1880* 

The  defender  pleaded  a  preliminary  defence  in  bar  of  actioO} 
founded  on  the  prescription  or  limitation  of  such  actions,  introdueed 
by  the  statute  1701. 

The  Lord  Ordinary  repelled  <  the  jdea  of  prescriptioD,  femuied 
*  on  die  statute  1701,  c  6,  as  a  preliminary  dsfenee*' 

The  defenders  redaimed;  and  two  qiaestions  were  riiaed  for  the 
consideration  of  the  Court,  viz^/ini,  Whetherthepro^isioDSsflhe 
act  1701,  c.  6,  were  applicable  in  any  case  to  imprisonment  fox 
civil  debt ;  and  iecmdfyf  Supposing  them  to  be  so,  whether  tkf 
could  be  applied  to  an  action  like  the  present,  in  which  tiie-libd 
was  laid  solely  on  the  common  law,  and  did  not  condude  for  any 
of  the  penalties  of  the  statute* 

The  Lords  were  unanimously  of  opinion  in  fevour  of  the  punraer 
on  the  first  question,  viz.  That  the  provisions  of  the  statute  1701, 
c.  6,  were  inapplicable  to  imprisonment  for  civil  debt.  They  held 
that  this  point  was  completely  fixed  by  the  decisions  of  Gordon 
V.  Hope,  and  Robertson  t%  Pedison,  10  Feb.  1705,  {M.  17066,) 
pronounced  so  soon  after  the  passing  of  the  act,  and  subsequently 
approved  of  by  all  the  institutional  writers.     They  therefore  found 
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it  onneceflsaiy  to  gire  taky  epiiikm  on  th^  seoond  question  ifoied,  9^  J»n«  ^^b 
vhich  appeared  to  be  attended  with  much  more  difficulty^  and  to      ^.t^ 
kre  occorred  in  the  Home  of  LordS)  in  the  case  of  Arbudde  v.^jg^„  f^^, 
Taylor,  5  Dec  IBOO* 

In  crder  to  prerent  the  present  judgment  from  having  the  ap*  judgment. 
pcBianee  of  deciding  this  questiooi  the  Court  refused  the  nole^ 
<]ii leqpect  that  theact  1701,  e.  6»  does  not  upjly  to  imprisi«aient 
<fiireinld€4>t.' 

(»S^        A  W.  iVtM  and  W.  Sp<ddmg,  Agents.        F.  Oerk. 

u. 
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No.  LVI.  S3  January  1881.   - 

BLINCOWS  TRUSTEE 
ALEXANDER  ALLAN  &  Co. 

I 

PtoCiSB.<>  L  It  is  not  amipBknt  to  eotgaim  a  mtppkmaUary  mmm9m 
wiAmmffimi action  rfreAicHom^  ii^hr ava^dki  ha^betnrekarned 
oiAe  fatter* 

IL  ^iar  a  verdki  in  anaeimm  of  fedudian  of  c^iain  bUk  and  ch&- 
9iM%  iqnm  Ae  Md  1696^  a  stgpplemeiUary  action  bring  rauedf  O0f»- 
<Uiag  fir  r^petitian  ofeertam  dq^anto  in  cofft;  ^  laUer  dip- 
mitmd^  in  mpeat  it  uimiaimMl  no  rednotim  emcbrnmo. 


Tan  fiMli  of  this  dMe  afo  fidly  detailed  in  the  reporti  upon  a 
fimer  brandi  of  i«^  in  Fac  Coll.  of  date  3  December  182&  It 
was  a  reduotion  on  the  act  lOM,  at  the  instance  of  Blincow's  Truft- 
tet  9.  Allan  and  Co.,  to  set  aside  certain  bills  and  cheques  alleged 
to  hare  been  grentod  by  William  Blincow,  and  WiUiam  Blincow 
and  Co.,  when  in  Insolvent  drcumstances,  and  within  sixty  days 
of  4eb  bankruptcy,  for  the  purpose  of  creating  an  undue  prde- 
resoe  to  AUan  &  Co.,  by  providing  a  fund  in  their  hands  to  meet 
a  bond  granted  by  William  Blincow,  and  in  which  his  brothers  John 
and  Vatentiiie  Blincow  were  cautioners.  The  bond  was  payable  by 
tines  eqmd  instalments,  and  the  summons  of  reduction  libelled  on 
difereat  UUs  and  ^^ques^  as  applicable  to  the  second  and  ^  third 
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^  JkD.  163U  instalmentB;    Allan  and  Co.  were  die  or dmary  bankers  of  Hincow 

and  Co. 

iVustee  V.  Al-  '^^^  Court,  by  the  judgment  formerly  reported^  repelled  the r^* 
Un  and  Co.  sons  of  reduction  as  to  the  payment  of  the  second  instalment  of  tiie 
'.  hand,  which  was  past  due  before  the  payment  was  made ;  bat  sus- 
tained the  reasoned  of  reduction  in  regard  to  the  payment  of  liie , 
•third  instalment,  being  an  anticipated  payment  some  months  befiire 
the  instalment  was  due,  and  therefore  struck  at  by  the  act  1696, 
and  found,  <  that  the  sums  are  to  be  replaced  to  the  account  current 
^  between  the  parties,  in  the  same  way  and  maimer  as  if  the  said 

*  cheque  or  order,  (being  the  cheque  for  the  third  instaln&ent,)  had 
^  never  been  granted.' 

The  Court  thereafter  remitted  to  the  Lord  Ordinary  <  to  inquire, 
^  whether  the  funds  in  the  ddenders'  hands,  against  which  the 

<  cheque  for  the  amount  of  the  third  instalment  of  the  bond  was 
^  presented,  were  paid  to  the  defenders  in  the  fidr  and  ordinary 

<  course  of  trade,  or  were  deposited  with  the  view,  and  for  the  pur- 

*  pose  of  affording  to  them  an  undue  preference  over  the  other  ck- 

*  ditoxs  of  the  bankrupts.' 

The  Lord  Ordinary  remitted  that  question  to  the  Jury  Conrt, 
and  a  verdict  was  returned,  finding,  <  diat  the  funds  against  which 

<  the  cheque  was  presented  were  not  paid  to  the  defenders  in  the 

*  fair  and  ordinary  course  of  trade,  but  were  deposited  with  the 

*  view  and  for  the  purpose  of  affording  to  the  defenders  an  undue 
■'*  preference  over  the^ther  creditors  of  William  filincow  and  Co.' 

Afiter  this  verdict  was  returned^  it  was  discovered,  that^  beodeg 
the  bills  mentioned  in  the  summons,  there  had  been  cash  deposits 
to  the  amount  of  L.d42  :  8  :  10,  against  which  the  cheqae  for  ihe 
third  instalment  had  been  presented,  but  which  cash  deposits  were 
■not  included  in  the  summons  of  reduction*  The  pursuer  then  railed 
a  supplementary  summons,  which  contained  no  reductive  cmda- 
sions,  but  merely  concluded  for  repetition  of  any  sums  which  had 
hetn  deposited  to  meet  Ae  said  cheque  6x  th^  third  instahnent, 
within  sixty  days  of  the  bankruptcy  of  WiUiaoi  Blincow  and  Co» 

The  pursuer  moved  the  Lord  Ordinary  to  apply  the  verdict^  and  to 
€(mjoin  the  supplementary  action  with  the  reduction*  The  defend- 
ers objected,  that  it  was  not  competent  to  conjoin  the  supplemen- 
.  tary  action  with  the  original  action,  after  the  case  had  proceeded 
so  fiur,  and  a  verdict  had  been  returned  by  a  jury ;  and  that  the 
supplementary  action  itself  contained  no  reductive  condusioDS,  and 
therefore  could  not  affect  the  cash  payments. 

The  Lord  Ordinary  ordered  minutes  of  debate  to  the  Court,  and 
julded  the  following  note  to  his  interlocutor  in  the  original  action. 

^  The  Court,  by  final,  interlocutors,  sustained  the  defence  as 
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to  the  second  instalttieiil  of  the  bond,  bat  reduced  tlie  dreque  22  3wa.  1^1^ 
drawn  for  the  third  instalment*     But  a  question  remained  as  to  ihe    ^'''V^*^   . 
right  of  the  defenders  to  retain  the  funds  in  their  hands,  indepen-  xru^v.  AU 
dent  of  the  cheque  or  the  pajonent  of  it.    Holding  tibis  to  bea  lui^nd  Co^    - 
separate  case^  the  Court  ordered  an  issue  for  tr^ng  it;  and  the 
inne,  in  conformity  to  the  interlocutor,  -was  so  expressed  as  to 
apply  to  the  whole  funds  ugainst  which  the  cheque  was  drttwn^. 
The  verdict  is^in  the  same  terms.    After  getting  this  verdict,  the 
poisu^,  on  locking  into  his  summons,  thought  it  imperfect,  or  at 
least  of  doubtful  effects    After  the  check  had  been  reduced,  th^ 
question  was,  whether  the  pursuer  could  also,  under  the  act  169^, 
reduce  the  transaction  by  which  the  fimds  were  deposited,  so  a^ 
to  bar  the  plea  of  retention.     And*  having  this  in  view,  he  .had 
concluded  in  his  summons  for  reduction  of  the  indorsations  of  & 
rgreat  number  of  bills  particularly  enumerated^     It  now  turned 
out  that  a  considerable  part  of  the  funds  in  the  hands  of  the  de^ 
lenders  had  not  arisen  from  the  indorsation  of  these  bills  by  Blin^ 
cow  and  Compwy^  in  as  Seut  as  a  sum  of  L.342  :  8  :  10  hadbeeA 
paid  to  the  defenders  in  cash,  and  the  last  bill  Daentioned  did  not 
exist  in  the  form  stated,  though  a  bill  of  the  same  amount,  ac- 
cepted by  Blincow  and  Company,  and  drawn  by  Valentine  Blin- 
oow,  who  was  no  partner  of  the  Company,  but  one  of  the  cau- 
tioners in  the  bond,  had  been  indorsed  by  him  to  the  defenders. 
But  the  summons  contains  no  conclusions  which  can  be  applied 
to  the  transaction  by  which  the  funds  were  deposited,  otherwise 
than  as  they  were  supposed  to  arise  from  the  indorsations  of  the 
bills  particularly  stated  by  the  bankrupts,  Blincow  and  Company. 
To  supply  tins  defect,  the  pursuer  raised  a  supplementary  action, 
and  moved  that  it  should  be  conjoined  with  this  action.    The 
Lord  Ordinary  has  seen  difficulty  in  conjoining  a  new  summons 
witii  an  action  which  has  already  terminated  in  a  verdict,  and  also 
thinks  it^  impossible  to  make  the  summons  in  the  original  action 
effective  to  the  extent  of  the  terms  of  the  verdict,  without  holding 
it  to  apply  in  a  manner  contrary  to  the  admitted  state  of  the  &ct 
He  has  therefore  thought  it  advisable  to  give  decree  as  fiur  as 
the  summons  clearly  admits  of,  and  quoad  ultra  to  report  tiie  case, 
in  order  that  the  Court  may  detennine  die  effect  of  the  verdict. 
If  the  Court  should  find  the  difficulty  insuperable  in  this  process, 
it  will  remain  to  be  considered  how  fer  the  case  can  be  extricated 
^  under  the  supplementary  action*' 

In  the  supplementary  action  the  Lord  Ordinary  issued  tiie  fol-* 
lowing  note : 

*  In  a  note  to  an  interlocutor  of  the  same  date,  in  the  original  pro- 
*  cesB,  the  Lord  Ordinary  has  adverted  io  ihe  difficulties.  arisiDgi 
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from  tlie  fbim  of  tke  summons  in  tbe  <Mriginal  acdon,  and  die 
objection  to  conjoining  them  after  verdict.  If  this  sapplemen* 
tarjr  sommons  shonid  be  considered  entirely  by  itKilf,  in  so  fiv  ai 
its  object  IB  not  attained  by  the  previous  summons,  the  Court 
will  then  lutve  to  decide  in  what  manner  it  ought  to  be  proceeded 
in.  It  may  be  a  question,  whether  the  verdict  in  the  other  CKise 
between  the  same  parties,  might  "be  held  by  the  Court  as  oondii* 
sive  evidence  in  pdnt  of  &ct,  excluding  the  necessity  of  fartker 
proo^  and  whether  they  might  then  consider  t£e  case  of  the  mo« 
ney  which  was  deposited  in  cash,  and  the  bill  indorsed  by  Vafen* 
tine  Blincow,  as  making  a  case  of  law,  to  be  judged  of  on  the  aB« 
sumption  of  the  finding  of  the  Jury  in  point  of  fiict.  Hiis  may 
be  attended  with  difficulty.  But  supposing  that  difficulty  to  be 
overcome,  there  would  still  be  Ais  separate  difficulty  in  pomt  of 
form, — ^that  the  supplementary  action  contains  no  reductive  eon^ 
elusion ;  and  this  being  a  diallenge,  depending  entirely  ion  Ae 
act'  1696,  it  may  be  impossible  to  breach  the  act  of  paying  or  de- 
positing the  money  within  the  sixty  days,  without  such  a  redoo^ 
tive  conclusion.' 


Panuer*t 


PUadid  for  the  puisuer-*- 

As  the  supplementary  action  merely  contains  an  additional  cod* 
elusion  jEmt  repetition^  there  is  no  incompetency  in  conjoinihg  it  wtk 
the  original  action,  in  which  a  verdict  was  returned  on  a  special 
fiiOt»  It  hats  been  held  competent  to  conjoin  a  supplementary  ao 
tiOn  with  a  previous  one,  ^  in  to  fiv  as  not  inconsistent  in  its  state- 
*  ments  or  condnsions  witibi  the  origii^;'  Scott  v»  Niqpier,  89  Jan* 
1829 ;  M<Dougal  v.  Campbell,  25  Feb.  1629.  Indeed,  it  has  beea 
the  practice,  even  in  the  latest  stage  of  a  causey  for  the  Coart  ta 
sist  process,  till  a  supplementary  summons  is  raised  and  conjoiDed 
with  the  original  one.  This  was  done  very  lately,  in  the  case  of 
Lyle  and  Trustee  v.  Balfour  and  Dunkp,  17  Nov.  1880 ;  and  the 
Second  Division  lately  conjoined  two  processes,  where  neither  the 
parties  nor  the  grounds  of  action  were  the  same;  Thomson  r.  Git 
kison,  16  Nov.  1830. 

But  even  if  the  second  action  wete  to  be  held  a  separate  andln^ 
dependent  one,  the  pursuer  is  entitied  to  refer  to  tbe  verdict  in  the 
former,  as  evidence  sufficient  to  entitie  him  to  decree  for  the  de^ 
posit  of  cash,  not  reached  by  the  conclusions  of  the  first  action. 
There  was  no  necessity  for  any  reductive  conclusion  in  the  ae^ 
cond  action,  as  the  way  had  been  cleared  by  the  reduction  of  the 
cheque,  and  the  payment  of  the  third  instalment :  there  was  no^ 
thing  more  to  reduce,  and  all  that  was  wanted  was  a  conclusion  for 
payment  of  the  sum  which  had  been  deposited  in  cash. 
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Pleaded  for  the  defenders —  22  J«n.  ISSt. 

The  dosing  of  the  record  is  a  judicial  act,  having  the  effect  of    ^^*V^*^ 
litisoontestation,  after  urUcli  an  amendment  of  the  libel  is  incom-  j^^^,  AU 
petent ;  Stair,  iv.  40,  8 ;  Lady  Monboddo  v.  Lady  Newmains,  3  i«n  and  c<k 
July  1712,  Jf.  12151.  b^^H^* 

In  actions  of  reduction  no  amendment  of  the  libel,  or  any  addi-  Bcaa. 
tional  reason  of  reduction,  was  competent,  after  warrant  had  been 
obtedned  from  the  Court  to  discuss  die  reasons  of  reduction  in  the 
Outer-House ;  and  by  act  of  sederunt  7  Feb*  1810,  it  is  declared, 
that  an  amendment  of  the  libel  cannot  be  received  after  a  proof  has 
been  allowed;  Webster  v.  I^anglands,  1  March  1823;  Sir  John 
Jirimslon's  Trustees  v.  Elliot,  22  June  1824. 

Even  before  a  record  is  doaed^  the  Court  will  only  allow  and 
eonjoin  a  8npplem^ntary  summons  of  reduction,  where  the  condu- 
noDS  are  the  same  aa  in  the  original  summons,  but  only  the  fiicts 
HKire  fully  stated,  or  new  reasons  of  reduction  libeUed,  not  inconns- 
tent  with  the  original  ones ;  Scott  v.  Kiqpier,  29  Jan.  1829 ;  M^Dou- 
gal  V.  Campbell,  25  Feb*  1819.  In  the  present  ease,  not  only  are 
the  condusioQS  of  the  supplementary  summons  inconsistent  with 
those  of  the  original  snmmcms,  but  the  record  bad  been  closed,  a 
proof  led,  and  a  verdict  returned.  There  is  no  instance  where  the 
Court,  in  such  circumstance^  haa  conjoined  a  supplementary  sum- 
Bions  with  a  previous  action  of  reduction. 

The  second  acti^m  cannot  be  maintained  by  itself.  It  has  no  re- 
ductive conclusion ;  and  as  the  challenge  rests  entirely  on  the  act 
1696,  the  Court  cannot,  without  a  reductive  conclusion,  find  that 
the  indorsation  of  bills,  or  payments  nuuie  by  the  bankrupt  in  cash, 
witidn  sixty  dajrs  of  his  bankruptcy,  are  null  android,  so  as  to  clear 
the  way  for  giving  effect  to  the  petitory  conclusions  for  repetitiiMi 
ef  payment. 

The  Court  sustained  the  objection  to  the  supplementary  summons,  JB^snent 
that  k  contained  no  reductive  condusipn. 

Lord  Baigray. — It  is  ivipomble  to  conjoin  these  two  actions.  Opinion  of 
when  an  issue  has  been  tried  and  a  verdict  returned*  After  the  ^^^ 
esse  has  proceeded  that  length,  a  party  cannot  be  allowed  to  supply, 
by  a  siqpplementary  action,  the  Refects  of  his  original  action*  As  to 
the  sajylementary  action  it  is  quite  defective.  It  is  truly  bottomed 
on  tiie  act  1696 ;  but  it  has  no  reductive  condusions,  and  therefore 
there  is  no  ground  upon  which  it  can  be  sustained  by  tiie  Court* 

The  otiier  Judget  concurred. 

Lmd  Ma^niff,  Ordinvy.  Act.  Skme^  Tfidon.  Joim  PaiimmJMmcr,  W.  S. 

Agent  Ait.  Dean  of  Foe,  fffope^j  WRigkam,  Allan  $  Bruce,  W.  S, 

Agents.        JD.  Clerk. 
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No.  LVII.  22  January  183  K    , 

JOHN  WRIGHT  akd  Othebs 

offoittst 
WALTER  LOGAN  AND  Others. 

Process. — A  load  actf  authorising  commissioners  to  appropriate 
ground  for  carrying  an  a  public  UH)rk,  and  empowering  the  Sheriff 
to  decide  the  rights  ofparties^  and  ascertain  the  value  qfthe  groundf 
with  liberty  to  Oie  party  aggrieved  to  complain^  by  petition  to  the 
Court  ofSession^  within  twenty-one  days^-^found  not  sufficient  to 
bear  a  reduction  of  the  Sheriff's  judgment^  at  the  instanceofa  party 
claiming  right  to  the  property^  after  the  lapse  of  the  statutory  /k- 

'  riodj  for  the  purpose  of  getting  that  right  ascertained^  but  without 
effecting  the  value  which  had  been  put  upon^  or  the  right  of  the  com- 

"  missioners  to  appropriate  and  use  the  ground* 

By  Stat  32  G^o.  II.  c.  62,  the  Magistrates  of  Gla^ow  were  ap- 
pointed  trustees  for  the  improvement  of  the  river  Clyde,  with  power 
to  deepen  the  river,  eriect  dams,  banks,  &c. ;  and  it  is  provided, 
that  they  shall  be  liable  in  any  damage  that  may  be  occasioned  to 
any  lands,  houses,  mills,  fishings,  &c.  by  any  of  their  operations*  In 
case  the  parties  shall  not  agree  as  to  the  amount  of  the  damage,  il 
is  declared  competent  for  the  party  suffering  the  damage  to  apply 
to  the  Sheriff.  The  act  then  directs  Uie  mamier  in  which  the  Ma^ 
gistrates  and  Council  shall  be  summoned  in  such  complaint,  an4 
then  provides  as  follows :  ^  That  the  Sheriff-depute  shall  have  fiiil 
power  and  authority  to  hear  and  detennine  upon  the  import  of  the 
titles  and  rights  of  the  party  or  parties  complaining,  to  the  Iands» 
mills,  &C.,  in  respect  of  which  damages  are  reclaimed  and  pursued 
for  aforesaid :  And  in  case  any  person  or  persons  inter^ted .  shall 
find  cause  to  challenge  the  judgment  of  the  Sheriff  upon  the  iat- 
port  of  such  titles,  it  shall  be  competent  to  such  person  or  perscms 
to  apply  to  the  Court  of  Session  by  petition,  and  have  such  judg-* 
ment  reviewed,  altered,  or  awarded ;  and  the  Judges  of  tlie  said 
Court  of  Session  are  hereby  empowered  and  required  to  proceed 
therein  immediately,  without  abiding  the  course  of  any  roll ;  pro- 
vided always  that  such  application  be  made  to  the  Court  of  Se^ 
sion  within  twenty-one  days  on  which  the  Court  shall  sit  after  the 
Sheriff-depute  has  pronounced  his  judgment  upon  the  import  of 
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the  said  tittes :  And  in  csAe  no  such  application  is  made  to  the  22  Jan.  183^« 
Court  of  Session  within  the  time  aforesaid,  or  after  decree  or  judg-     ^^*V^^ 
meat  of.  that  Court,  declaring  the  titles  and  rights  of  the  contend^  others^?  Lo^ 
ing  parties  in  the  lands,  &e.,  shall  be  pronounced  and  extractedi^  gan.  ; 

it  shall  and  may  be  lawful  to  the  said  Sheriff-depute,  and  he  is 
hereby  required,  to  proceed  to  the  ascertaining  the  amount  of  the 
damages  which  ghall  be  don^  or  occasioned  to  the  lands,  &e;,  afore- 
said/ 1 
,  The  statute  tiien  provides  for  summoning  and  empanelling  a^ 
jury,  to  ascertain  the  damage. 

,  That  statute  was  continued  by  the  10  Geo*  III,  c.  104,  and  49 
Geo.  Ill,  c.  74.  By  the  former  of  these,  the  Magistrates  shall  be 
entitled  to  take  and  occupy  ground  for  enlarging  the  quays  at  the 
^roomielaw,  upon  making  satisfaction  to  the  owners  of  the  ground 
80  occupied  and  taken ;  ^  and  in  case  of  any  difference  between  the 
^  said  Magistrates  and  Coimcil,  and  the  said  owners,  as  to  the  value 
^  of  the  ground,  or  extent  of  the  damage,  the  same  shall  be  deter-* 
f  mined  by  the  Sheriff-depute  of  the  county  within  which  the 
<  ground  lies,  in  the  manner  directed  by  the  said  recited  act,  in- 
^  other  cases  of  damage  done  to  private  property.' 
'  In  1824,  the  Magistrates  of  Glasgow  presented  an  application  to 
the  Sheriff,  for  haying  certain  ground  marked  off  for  the  purposes  of 
the  act,  and  to  baVe  the  value  and  price  tiiereof  ascertained,  in  the 
xnanner  therein  directed.  Among  the  parties  called  in  this  applica** 
on  as  defenders,  were  the  feuars  in  Clyde  Street ;  and  after  some: 
litigation,  the  Sheriff  pronounced  an  interlocutor,  finding,  inter  alia. 
That  the  waterside  ground  or  solum  has  not  been  conveyed  by 
the  late  John  Maxwell  to' the  feuars  of  Clyde  Street,  and  that  the 
terms  of  the  feu-rights  do  not  imply  any  right  of  property,  but 
merely  a  right  of  servitude  to  the  grass  on  the  said  waterside 
groand  :  Finds,  that  though  the.^d  ground  is  declared  to  be 
<  common'  to  the  feuars  of  Clyde  Street,  that  this  confers  no  sub- 
stantial or  radical  right  to  the  'ground,  but  merely  the  right  of 
using  the  grass  for  the  common  .behoof  of  the  feuars  of  the  stead-  f 

ings  in  the  street :  Finds,  tiiat  upon  a  fair  construction  of  tiie  i 

deeds,  the  meaning  of  the  words  ^  opposite  to  the  street,'  mosi 
comprehend,  both  the  street  and  the  steadings  feued  along  the 
sides  of  it :  Therefore  finds,  that,  in  estimating  the  value  of  said 
ground,  upon  the  whole,  tiie  jury  will  fall  to  appreciate  and  to  ap* 
portion  the  value  of  the  servitude  held  by  the  feuars  over  the  so- 
lum of  said  grass  ground,  allowing  for  the  breadth,  not  only  of  the 
street  or  passage  between  the  houses  of  Clyde  Street,  but  also  of 
the  steadings  themselves  on  each  side,  as  fronting  the  waterside 
ground :  Finds,  that  it  does  not  appear  at  present  that  John  Max-* 
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« 

JOHN  WRIGHT  and  Othebs 

against 
WALTER  LOGAN  and  Others. 

Process. — A  local  acif  authoriring  commissioners  to  approftiatB 
ground  for  carrying  on  a  public  work,  and  empowering  the  Sher^ 
to  decide  the  rights  qfparties,  and  ascertain  thevcUueqfthe  ground, 
with  liberty  to  the  party  aggrieved  to  complain^  by  petition  to  tie 
Court  ofSessuMy  within  twenty-one  days^^-faund  not  suffidadfo 
bar  a  reduction  of  the  Sheriff's  judgment^  at  the  instance  of  a  poatt$ 
claiming  right  to  the  property^  after  the  lapse  of  the  statutory  pt- 

'  riodj  for  the  purpose  of  getting  that  right  ascertained^  but  without 
effecting  the  value  which  had  been  put  upon^  or  the  right  of  the  com- 

*  missioners  to  appropriate  and  use  the  ground. 

By  Stat  32  G^o.  II.  c,  62,  the  Magistrates  of  Glasgow  were  ap« 
pointed  trustees  for  the  improvement  of  the  river  Clyde,  with  power 
to  deepen  the  river,  erect  dams,  banks,  &c. ;  and  it  is  provided, 
that  they  shall  be  liable  in  any  damage  that  may  be  occasioned  to 
any  lands,  houses,  mills,  fishings,  &C  by  any  of  their  operations.  In 
case  the  parties  shall  not  agree  as  to  the  amount  of  the  damage,  it 
is  declared  competent  for  the  party  suffering  the  damage  to  apply 
to  the  Sheriff.  The  act  then  directs  the  manner  in  which  the  Ma- 
gistrates and  Council  shall  be  sunmioned  in  such  complaint,  andl 
then  provides  as  follows  :  ^  That  the  Sheriff-depute  shall  have  lull 

<  power  and  authority  to  hear  and  determine  upon  the  import  of  the 

<  titles  and  rights  of  the  party  or  parties  complaining,  to  the  laodt^ 
*  mills,  &C.,  in  respect  of  which  damages  are  reclaimed  and  porsoed 
^  for  aforesaid ;  And  in  case  any  person  or  persons  inter^ted  shall 
f  find  cause  to  challenge  the  judgment  of  the  Sheriff  upon  the  ioh 
^  port  of  such  titles,  it  shall  be  competent  to  such  person  or  perscms 

<  to  apply  to  the  Court  of  Session  by  petition,  and  have  such  judg^ 

<  ment  reviewed,  altered,  or  awarded ;  and  the  Judges  of  the  said 

<  Court  of  Session  are  hereby  empowered  and  required  to  proceed 

<  therein  immediately,  without  abiding  the  course  of  any  ro>ll ;  pro- 

<  vided  always  that  such  application  be  made  to  the  Court  of  Ses- 

<  sion  within  twenty-one  days  on  which  the  Court  shall  sit  after  tiie 

<  Sheriff-depute  has  pronounced  his  judgment  upon  the  import  of 
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<  the  said  titles :  And  in  csAe  no  such  application  is  made  to  the  22  Jan.  \fyh 
« Coart  of  Session  within  the  time  aforesaid,  or  after  decree  or  judg-     ^^^V^^ 

<  meat  of  that  Court,  declarii^  the  titles  and  rights  of  the  contend^  0«her9^*\.i> 

<  log  parties  in  the  land39  &c.,  shall  be  pronounced  and  extracted^  gan.  j 

<  it  aludl  and  may  be  lawful  to  the  said  Sheriff*depute,  and  he  is 

<  hereby  required,  to  proceed  to  the  ascertaining  the  amount  of  the 

<  damages  which  6hall  be  don^  or  occasioned  to  the  lands,  &€^  afore- 


•  «  9 


The  statute  then  provides  for  smnmoning  and  empaneUing  a 
jur^,  to  ascertain  the  damage. 

That  statute  was  continued  by  the  10  Geo.  Ill,  c.  104,  and  49 
Geo.  Ill,  c  74.  By  the  former  of  these,  the  Magistrates  shall  be 
entitled  to  take  and  occupy  ground  for  enlarging  the  quays  at  the 
Broomielaw,  upon  making  satisfaction  to  the  owners  of  the  ground 
so  occupied  and  taken ;  ^  and  in  case  of  any  difference  between  the 

<  said  Magistrates  and  Council,  and  the  said  owners,  as  to  the  value 
^  of  the  ground,  or  extent  of  the  damage,  the  same  shall  be  deter-* 

<  mined  by  the  Sheriff-depute  of  the  county  within  which  the 

<  ground  lies,  in  the  manner  directed  by  the  said  recited  act,  in: 
^  other  cases  of  damage  done  to  private  property.' 

In  1824,  the  Magistrates  of  Glasgow  presented  an  application  to 
the  Sheriff,  for  having  certain  ground  marked  off  for  the  purposes  of 
the  act,  and  to  baVe  the  value  and  price  thereof  ascertained,  in  the 
manner  therein  directed.  Among  the  parties  called  in  this  appUca-* 
tion  as  defenders,  were  the  feuars  in  Clyde  Street ;  and  after  some 
litigation,  the  Sheriff  pronounced  an  interlocutor,  finding,  inter  alia, 

*  That  the  waterside  ground  or  solum  has  not  been  conveyed  by 
^  the  late  John  MaxweU  to'  the  feuars  of  Clyde  Street,  and  that  the 

*  terms  of  the  feu-rights  do  not  imply  any  right  of  property,  but 

<  merely  a  right  of  servitude  to  the  grass  on  the  said  waterside 
'ground  :  Finds,  that  though  the.^aid  ground  is  declared  to  be 
^  common'  to  the  feuars  of  Clyde  Street,  that  this  confers  no  sub- 
'  stantial  or  radical  right  to  the  groUnd,  but  m^erely  the  right  of 

^  using  the  grass  for  the  common. behoof  of  the  feuars  of  the  stjead-  ^ 

'  ings  in  the  street :  Finds,  that  upon  a  fair  construction  of  the  i 

<  deeds,  the  meaning  of  the  words'^  opposite  to  the  street,'  musi 
^comprehend,  both  the  street  and  the  steadings  feued  along  the 
'.ndes  of  it :  Therefore  finds,  that,  in  estimating  the  value  of  said 

*  ground,  upon  the  whole,  the  jury  will  fall  to  appreciate  and  to  ap* 

<  portion  the  value  of  the  servitude  held  by  the  feuars  over  the  so- 

<  km  of  said  grass  ground,  allowing  for  the  breadth,  not  only  of  the 
'  street  or  passage  between  the  houses  of  Clyde  Street,  but  also  of 

<  the  steadings  themselves  on  each  side,  as  fronting  the  waterside 
'  ground:  Finds,  that  it  does  not  appear  at  present  that  John  Max-* 
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H  Jnu  1831.  <  well  Logan  lias  a  tide  to  the  ground  in  disputei  which  aeeus  to 
^^■^y^    *  have  been  erroneougly  disponed  by  Walter  Logan  to  himselfi  af- 
oSl^p,  Lo.  *  terwards  by  him  to  James  Ewing,  and  by  him  to  Waddell,  and 
C>n.  «  which  was  by  him  reconyeyed  to  Carrick/ 

Nothing  farther  was  done  at  that  time,  and  the  proeess  was  al- 
lowed to  &U  asleep. 

In  1829,  another  portion  of  ground  being  required,  a  new  appli- 
cation was  made  to  the  Sheriff;  and  in  order  to  get  the  value  (^the 
ground  under  the  former  application  ascertained  by  the  same  jary, 
the  former  proceedings  were  wakened.  The  Sheriff  confirmed  the 
interlocutor  he  had  pronounced  in  1824,  and  in  the  new  application, 
<  found,  diat  said  interlocutor  became  final  between  those  partiei 
^  who  did  not  petition  against  it,  in  so  fiir  as  th^  interests  were 

*  concerned ;  and,  in  particular,  that  it  became  final  in  this  court 

*  against  the  feuars  in  Clyde  Street,  to  the  effect  of  fijdng  that  the 

*  value  of  their  rights  fall  to  be  estimated  by  the  juiy  as  a  senri- 

*  tude,  and  not  as  a  right  of  property.' 

The  feuars  petitioned  the  Court  of  Session  against  these  |adg- 
ments  of  the  Sheriff.  The  Court  refused  the  petition  as  to  the 
Sheriff's  interlocutor  in  1824,  not  having  been  presented  within  the 
time  prescribed  by  the  statute ;  but  in  the  petition  against  the  hter 
judgment,  which  was  presented  within  twenty-one  dajrs,  the  Court 
altered  the  judgment  of  the  Sheriff,  and  found  that  the  petitioneni' 
right  was  a  right  of  property,  and  not  a  mere  right  of  servitade, 
and  remitted  to  the  Sheriff  to  get  the  value  ascertained  by  a  jury. 

The  pursuers  then  raised  the  present  action  of  redaction,  decla- 
rator and  damages,  ccmduding  for  reduction  of  the  interlocutors  of 
the  Sheriff,  and  to  have  it  found  and  declared,  that  the  pursaers 
have,  in  virtue  of  their  rights  and  titles,  a  right  of  property  in  die 
waterside  ground  in  question,  and  that  the  defenders  have  not  made 
out  a  right  of  property  to  the  said  ground. 

In  defence  against  this  action  it  ypba  pleaded — 
Defcnden*  !•  That  as  the  statute  under  which  the  proceedings  took  {Jaee 

PicM.  points  out  the  precise  mode  upon  whioh  the  judgment  of  the  She- 

riff, on  the  import  of  the  titles,  is  to  be  challenged,  it  is  not  compe- 
tent to  hav^  recourse  to  any  other  mode  of  challenge.  The  statate 
does  not  authorise  a  summons  oi  reduction,  or  a  process  of  advoesr 
tion  or  suspension,  but  exclusively  a  petition  to  the  Court  of  Ses- 
sion. 

2.  Even  if  any  other  form  of  bringing  the  judgment  of  die 
Sheriff  under  review  were  competent,  this  must  be  adopted  within 
twenty-one  days  after  the  Court  of  Session  shall  sit,  subsequent  to 
the  date  of  the  SherifTs  judgment 
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The  Lord  Ordinary  ordered  minates  of  debate  to  the  Court,  on  28  Jan..  1831. 
diese  prelimitiary  defences,  as  to  the  competency  of  the  action,  and  ^^^v^^ 
bis  Lordship  at  the  same  time  gave  out  the  following oSmv!^!^ 

<  Noie. — As  this  matter  has  abeady  been  before  the  Court,  and  gao. 

*  relates  to  the  effect  of  a  summary  jurisdiction  by  oompkunt,  it 

*  fleems  proper  that  it  should  be  disposed  of  by  the  Court 

<  Hie  Lord  Ordinary  is  of  opinion,  I.  That  the  action  of  reduce 

*  tion  IS  not  excluded  by  the  judgment  of  the  Court  refusing  a  pe- 

*  tition  and  complaint,  after  the  statutory  time,  as  incompetent ; 

*  and,  3.  That  it  is  not  excluded  by  the  statute  itself.    On  this  last 

<  point,  it  appears  to  him  that  there  is  an  important  distinction  to  be 

*  nade.     Tlie  jurisdiction  to  decide  on  the  effect  of  the  heritable 

<  dtles  is  given  to  the  Sheriff  for  a  specific  object,  viz.  for  carrying 
( into  effect  the  purposes  of  the  act,  in  order  to  which  it  was  essen- 

*  tially  necessary  that  the  damage  done  on  the  ground  taken  should 

<  be  aKertained  and  valued  at  the  time  when  the  thing  took  phice, 

<  and  before  the  condition  of  the  ground  should  be  changed ;  and 

*  as  discussions  about  the  title  might  have  delayed  this,  tlie  Sheriff 
'  m  empowered  to  decide  such  questions ;  and  it  is  provided,  that  if 

*  any  party  be  dissatisfied,  it  shall  be  competent  to  him  to  obtain 
< redress,  within  twenty-one  days,  by  complaint;  and  that  if  no 
'  complaint  be  presented  within  that  time,  *  it  shall  and  may  be 
^  lawful  to  the  Sheriff-Klepute,  and  he  is  hereby  empowered,  to  pro- 
*^  ceed  to  the  ascertaining  of  the  amount  of  the  damages,'  &c     To 

*  die  effect,  therefore,  of  warranting  and  requiring  the.  Sliei^iff  to 
^  proceed,  and  even  to  order  payment  of  the  damage  or  value  as-> 

*  certained,  his  judgment  may  be  made  practically  final,  if  not  com- 

<  plained  of  in  die  way  or  within  the  time  pointed  out,  although  no 
« finality  is  expressly  declared.    But  the  statute  has  gone  no  further. 

*  There  is  nothing  in  it  which  can  be  held  to  make  the  judgment 
'  on  the  heritable  titles  conclusive,  as  between  parties  alleging  right 

*  to  the  property,  to  any  other  purpose  or  effect  It  does  not  de- 
^  dare  the  judgment  final  at  all ;  and  it  appears  to  the  Lord  Ordi- 

*  nary  that  it  would  have  been  a  very  strong  measure  indeed  to 

*  have  made  such  a  judgment  of  a  Sheriff  absolutely  conclusive  on 

*  the  most  important  competitions  of  heritable  rights.  This  is  alto- 
'  gether  different  from  the  case  of  the  Election  Statutes.  These 
'  statutes  relate  to  matters  of  public  law,  and  not  to  matters  of  pri- 

*  vate  right ;  and  the  summary  jurisdiction  griven  is  directly  given 
^  to  the  same  Court,  who  might  otherwise  have  tried  the  matter 

<  in  another  form.     By  the  terms  of  the  statutes,  the  decision  on 

*  any  complaint  necessarily  exhausts  the  whole  matter,  and  ascer- 

*  tains  the  election  made ;  and  the  whole  object  of  the  statute 
^  would  be  defieated,  if  another  mode  of  challenge  were  competent 
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after  tke  statatory  period.  It  is  not  so  in  this  case.  The  whole 
purposes  of  the  act  may  be  obtained ;  and  yet  a  question  of  tide 
of  the  utmost  difficulty  and  intricacy  on  its  final  merits  may  re- 
main to  be  tried.  Further^  according  to  the  terms  of  the  daose, 
it  may  be  doubted  whether,  if  a  complaint  was  presented  witbin 
the  time,  and  the  Court  decided  on  it,  the  Sheriff  would  be 
barred  from  proceeding  by  an  appeal  to  the  House  of  Loids. 
If  he  would  not,  the  case  is  again  quite  different  from  the  case  of 
election ;  and  it  would  be  singular  if  a  man  might  hare  his  estate 
adjudged  to  belong  to  another,  without  having  the  ordinary  meaofl 
of  trying  the  merits  of  his  title ;  but  if  an  appeal  would  stop 
procedure,  the  object  of  the  clause  would  be  in  a  great  measure 
defeated. 

<  The  Lord  Ordinary  takes  this  view  of  the  matter^  supposing 
the  provisions  of  the  statutes  to  have  been  observed.  But  be  has 
some  doubts  on  diat  point  also.  The  argument  of  the  defender 
goes  chiefly  to  this,  that  the  pursuers  are  barred  by  their  own  sets 
and  consents  from  objecting  to  the  regularity  of  the  proceedings; 
but  the  Lord  Ordinary  doubts  whether  any  consent  to  a  proceed* 
ing  before  the  Sheriff-court  could  bar  the  review  by  this  Court, 
if  that  proceeding  has  not  been  precisely  in  conformity  to  the 
statute,  supposing  that  it  woidd  have  been  barred,  if  the  statute 
had  been  followed.' 


Pursuen* 
Ple«t. 


Pleaded  for  the  pursuers — 

I.  Even  if  the  proceedings  before  the  Sheriff  had  been  strictly 
conform  to  the  statute,  the  power  of  the  Court  of  Session  to  review 
the  judgment  was  not  confined  to  the  particular  form  mentioned, 
nor.  the  power  to  reduce  a  wrongous  judgment  excluded.  The 
Sheriff  had  power,  without  any  statute,  to  decide  on  a  claim  of  da- 
mages; but  his  power  to  do  so  would  be  more  doubtful  if  that  cliuxn 
resolved  into  a  competition  of  heritable  rights*  This  statute  gave 
the  Sheriff  that  power,  and  also  provided  an  expeditious  mode  of 
review,  but  it  did  not  exclude  the  common  modes  of  review  com- 
petent to  the  Court  of  Session.  .  Wherever  the  ordinary  review  of 
the  Court  of  Session  is  excluded  it  is  done  per  expressum,  as  in 
the  clause  of  the  same  statute  regarding  the  amount  of  the  damage, 
the  Sheriff's  decree  in  which  is  declared  to  be  ^  final,  and  subject 
^  to  the  review  of  no  court  whatsoever.'  That  is  not  the  case  with 
regard  to  the  judgment  of  the  Sheriff  as  to  the  rights  of  the  parties, 
although  a  particular  mode  of  review  is  there  made  competent 

II.  The  first  of  the  statutes  on  which  the  defenders  found  re- 
lates merely  to  certain  claims  of  damage  arising  from  the  causes 
there  enumerated,  and  gives  no  powers  to  the  magistrates  to  appro- 
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pmte  hod.    That  power  is  giyen  by  the  mfafleqaent  statutes,  and  22  Jan.  msi: 
die  dause  in  10.  of  Geo.  III.  c*  104,  relates  merely  to  tke  ascer-    ^"^V^^ 
taining  of  the  damage,  or  the  value  of  the  ground,  in  case  of  differ*  ^^^  J^^o^ 
enoe  between  the  magistrates  and  the  owners;  but  here  there  is  no  gan. 
difference  between  the  magistrates  and  owners  as  to  the  value  or  p^^^^^» 
amount  to  be  paid,  but  between  the  competing  parties  themselves  Pleu. 
as  to  their  titles  and  rights;  and. the  latter  statute  doesnotsay  that 
sndi  questions  are  to  be  decided  in  the  manner  directed  by  die 
previous  statute. 

IIL  The  inferior  court  proceedings  have  not,  from  their  com** 
mencement,  been  conform  to  the  statute,  and,  therefore,  if  there 
hail  been  an  ezdusion  of  the  power  of  review  by  reduction,  where 
Ae  proceedings  were  in  terms  of  the  statute,  that  would  not  apply, 
wlwie  the  directions  of  the  statute  have  been  disregarded.  The 
petition  originated  with  the  magistrates  instead  of  the  owners  of  the 
property.  This  was  attempted  to  be  remedied  by  incidental  peti-» 
tioDB,  but  these  were  not  in  terms  of  the  statute.  The  present  de- 
fendera  never  presented  a  petition  at  dl,  but  entered  appearance  by 
aainute,  whidi  was  never  served,  and  lodged  afier  the  proceed- 
inga  were  considerably  advanced.  None  of  the  proceedings  were 
eonfann  to  the  directions  of  the  statute. 


Fbaded  for  the  defenders — 

L  If  the  judgment  pronounced  by  the  Sheriff  is  within  the  Defenden* 
powera  confenred  by  the  statute,  his  jurisdiction  being  altogether  ^^^ 
statatory,  it  cannot  be  reviewed  in  any  other  way  than  that  pre** 
fcribedby  the  statute.  The  Sheriff  had  no  jurisdiction  in  the  mat* 
ter  at  cammon  law.  The  powers  of  all  the  parties  were  derived 
fnm  the  statute  alone,  and  the  party  dissatisfied  can  only  apply  for 
reiiew  in  the  course  pointed  out,  and  within  the  time  limited,  that 
ii,  by  a  petition  to  the  Court  of  Session  within  twenty-one  days. 
That  is  the  principle  laid  down  in  election  cases,  and  the  same 
principle  must  apply  to  the  present  and  other  cases,  where  there  ia 
a  limitation  or  restriction  as  to  the  manner  and  time  within  which 
the  jo^rment  of  inferior  tribunals  may  be  reviewed. 

II.  The  proceedings  before  the  Sheriff  were  all  regular ;  at  least 
any  irregularity  in  die  outset  was  cured  in  the  after  procedure ; 
and  the  pursuers  being  parties  thereto,  and  having  homologated  the 
whrie  proceeding  without  objecdim,  cannot  now  take  advantage 
from  their  own  error. 

The  Cmart  found  the  action  competent.  Judgmenu 

Lord  Bdgray. — If  I  can  explain  this  act  of  Parliament  on  com-  Opinion  of 
mon  principles  of  law,  I  am  bound  to  do  so ;  and  I  do  not  think  ^^^^* 
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t»  Jan.  1831.  there  is  much  difficulty  ia  this  case.     It  is  quite  clear  that  tke 
\-^  T^  ^    Sheriff  is  bound,  upon  application  made  to  him,  to  determine  the 
Oth«n  vTlo.  ^^^  of  ^^  parties  as  he  best  can,  and  then  summon  a  jury  to  ascer- 
gan*  tain  the  value ;  and  if  no  complaint  is  made  within  twenty-one  days, 

Qpjni^nof       the  verdict  of  the  jury  will  finally  decide  the  value  of  the  subject,  and 
Court.  the  commissioners  will  be  entitled  to  take  possession  of  the  groond 

and  go  on  with  the  improvements.     It  would  be  impossible  other- 
wise to  carry  the  object  into  effect,  if  the  Sheriff  was  obliged  to  wait 
till  all  the  rights  of  the  parties  were  finally  ascertained.     When 
the  Sheriff  has  ascertained  the  right,  his  judgment  is  irreversible  to 
a  certain  extent,  that  the  party  may  enter  into  possession.    But 
this  will  not  finally  dedde  the  question  of  right,  as  between  the 
parties  themselves.     The  same  case  frequently  occurs  as  to  road 
acts.     It  often  happens  that  the  titles  are  in  dubio.     The  Sheiiff 
has  certain  powers  conferred  on  him.    If  his  judgment  is  not  com- 
plained of  within  a  limited  time,  then  he  can  proceed  to  get  the 
ground  required  valued ;  and  his  judgment  upon  the  verdict  of  the 
jury  as  to  the  value  is  final,  so  that  the  trustees  know  what  they 
have  to  pay,  and  can  enter  into  possession,  and  proceed  with  the 
work.     But  that  by  no  means  decides  the  question  of  title,  or  who 
is  entitled  to  receive  ihe  value :  that  may  be  decided  afterwards, 
between  the  parties  claiming  the  right ;  and,  therefore,  I  am  for  re- 
pelling this  preliminary  defence,  and  finding  the  action  competeot 
Lord  GiUies. — I  am  entirely  of  the  same  opinion.     The  Sheriff 
had  power  to  decide  the  rights  of  the  parties  to  the  extent  of  as- 
certaining the  value,  and  the  value  so  ascertained  is  final  to  the 
party  who  may  be  ultimately  entitled  to  receive  it.     But  can  die 
judgment  of  the  Sheriff  be  final,  if  not  complained  of  within  twenty- 
one  days,  to  the  effect  of  setding  the  most  valuable  rights  of  pardes? 
Suppose  a  road  was  to  be  carried  through  the  Roxburghe  estate, 
would  the  Sheriff  be  bound  to  wait,  tfll  it  was  derided  who  was 
the  Duke  of  Roxburghe ;  or  would  the  Sheriff's  judgment  finally 
decide  who  was  entitled  to  the  Roxburghe  estates  ? 

Lord  President. — Suppose  a  person  had  served  himself  heir  to 
his  fieither,  and  had  got  tiie  judgment  of  a  Sheriff  in  a  local  question 
like  tiie  present,  and  received  the  value  of  the  ground  taken  for 
these  improvements,  would  that  prevent  an  elder  brother  who  re- 
turned from  abroad,  and  may  have  been  supposed  to  be  dead,  fitn 
claiming  the  money,  and  bringing  a  reduction  for  the  purpose  oi 
setting  aside  the  judgment  of  the  Sheriff,  to  the  effect  of  his  reco- 
vering the  price  which  had  been  paid  ?  There  is  no  doubt  a  reduc- 
tion in  such  circumstances  would  be  competent,  although  the  ma- 
gistrates may  have  been  perfectly  safe  in  paying  the  money  in  tenns 
of  the  Sheriff's  judgment. 
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Utd  Mmermff,  Onlinary.         Act.  l^rd  AdMcaU^  (J^ffrmi^)  D,  MaamSL        Jama  tt  Jan.  18SI. 

Anmir,  W.  S  Agent.  Alt.  Drntn  of  Fac.  (Hopt^j  Mon,  A.  MaeneOL      V^y^./ 

W.  A.G.  if  R.  Ettit^  Agents.         D,  Clerk.  Wright  and 

T.        Otheww.  Lo- 
gan. 
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No.  LVIL  25  Janmrjf  18S1. 

JOHN  REID  MILES 

agaxMt 

JAMES  FINLAY  and  Co.,  and  MATHEW  FINLAYSON, 

Makaoeb,  and  peter  MARSHALL,  Clerk. 

PE0CE88. — Peiitian  and  etntyJaini  tqxm  a  penal  iiatuie  dismiued^  as 
being  too  vague;  andfimndAat  Uwasnoieofn^peUntioremedyitby 
anamendment,  i^ier  Ae petition  had  been  eerved, 

T^i8  case  is  reported  ante,  No.  Ill,  p.  1 1,  wben  the  Court  dkinisaed 
tke  petition  and  complaint  as  direeted  against  the  Company,  but 
oidered  minates  aa  to  the  practice  in  the  case  of  usury,  and  other 
cases  of  a  similar  nature,  in  so  fiur  as  regarded  the  compkdnt  agmnst 
Flnlayson  and  Marshall. 

On  adraing  the  minutes,  the  Qmrt  sustain  the  objection  to  <  the  Judgment, 
'eomplaint  as  too  vague,  and  therefore  dismiss  it,  and  decern.' 

The  Juigee  concurred  in  opinion,  that  the  complaint  was  not  suf-  Opinion  of 
fidently  explicit  as  to  the  &ctB,  which  could  merely  be  got  at  by 
inference,  and  that  it  was  not  competent  to  remedy  that  in  a  peti- 
tion  and  complaint  by  allowing  an  amendment 

Gountel  and  Agents  ai  before*         S,  Clerk. 
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SECOND  DIVISION. 
No.  LVIII.  26  Jamary  1831. 

BERRY 

againat 

WATSON, 

Arbitration. — I.  A  submission  of  an  action^  toithout  a  special  power 
to  award  any  expenses,  except  the  derKs  fees,  found  (in  eonforndty 
with  the  case  of  Smith  v.  Banks,  15  June  1880,  Foe.  Coll.  No.  171,) 
to  authorise  detreefor  expenses  both  of  the  process  and  the  submis- 
sion. 

IL  An  arbiter,  without  express  authority  to  that  effect  in  the  submu- 
sion,  may  delegate  the  power  of  examining  witnesses. 

Lord  Mtmermff,  Ordinarj.        For  the  pursuer,  Jameson,  (Mnison.  W.  Bm^^ 

W.  S.  Ag«nt.'  For  the  defender,  Skeim,  Petm^,  MaamOan  and  Oratt, 

W.  a  Agents.         T.  Clerk. 

s. 


FIRST  DIVISION. 
No.  LIX.  27  January  1831. 

THOMAS  LANG 

against 

ALEXANDER  ALLAN  and  Company. 

Bill  of  Exchange. — A  party  having  granted  biUs  Jbr  the  price  ef 
some  stock  and  catde  purchased  by  him  at  a  public  sale,  the  sdkr 
having  afterwards  become  bankrupt,  and  delivery  of  the  stock  reftued 
by  the  creditors,  found,  that  this  was  no  ground  for  suspending  a 
charge  on  the  bills  at  the  instance  of  onerous  holders,  or  HuU  &e  sus- 
pension should  be  remitted  to  an  action  of  damages,  at  thepurchasei's 
instance,  against  tlie  acting  committee  of  creditors. 

Lang  purchased  some  cattle  at  a  public  sale  of  the  stock  of  Mr 
Rennie  of  Phantassicy  for  which  he  granted  two  bills,  ene  for 
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LdOO,  at  tiro  months,  and  the  other  for  L.495,  at  three  months.  27  Jan.  1831. 
These  bills  were  indorsed  by  Rennie  to  Alexander  Allan  and  Co.     ^"^y^^ 

Lang  had  got  delivery  of  part  of  the  stock  which  he  had  purchased ;  ]^|j^^y" 
but  on  applying  for  the  remainder,  they  were  refused  to  be  deliver- 
ed ;  and  in  a  few  days  afterwards,  Rennie  declared  himself  in- 
solvent, and  a  meeting  of  the  creditors  having  been  called,  a  com- 
mittee of  five,  among  whom  was  one  of  the  partners  of  Allan  and 
Company,  were  appointed  to  take  charge  of  Rennie's  estate  for  the 
general  interest  of  the  creditors.  The  committee  refused  to  deli- 
ver np  the  cattle,  upon  which  Lang  raised  an  action  of  reparation 
and  damage  against  the  members  of  the  committee.  In  the  mean- 
time, Allan  and  Company  charged  on  the  two  bills  which  had  been 
indorsed  to  them  by  Rennie,  upon  which  Lang  brought  the  pre- 
sent suspension.     The  Lord  Ordinary  remitted  the  suspension  <  to 

<  the  tM  of  jury  causes,  to  be  there  discussed,  ob  condngentiam 

<  of  a  process  of  damages  presently  depending  before  this  Court,  at 
*  the  instance  oi  the  suspender  against  the  chargers  and  others.' 

Allan  and  Company  reclaimed^  and  maintained — 

That  being  onerous  and  bona  fide  holders  of  the  bills  charged  Reclaimcn* 
00,  they  were  entitled  to  recover  payment  from  the  suspender,  who 
was  the  acceptor,  without  reference  to  any  claim  he  might  have 
against  Rennie  the  drawer,  or  his  creditors.  It  was  not  competent 
to  suspend  a  liquid  claim  of  debt,  on  the  ground  of  an  illiquid  claim 
of  damages.  The  suspender  was  present  when  the  committee  of 
Rennie's  creditors  was  appointed.  The  chargers  are  not  responsi- 
ble for  the  acts  of  that  committee,  although  one  of  them  was  a  part- 
aer  of  their  firm ;  but  any  daim  against  the  committee,  or  an  indi- 
vidual member  of  it,  cannot  be  set  off  against  a  company  debt. 

Answered  for  the  suspender — 

The  bill  charged  on  being  granted  for  the  stock,  which  the  com-  Suspender's 
mittee  refused  to  deliver  up,  and  one  of  that  conmiittee  being  also  ^^^^* 
one  of  the  chargers,  they  were  not  entitled  to  withhold  the  stock, 
and  at  the  same  time  insist  for  payment  of  the  price.  The  sus- 
pender attended  the  meetings  not  as  a  creditor,  but  for  the  purpose 
of  getting  delivery  of  the  stock,  which  had  been  agreed  to  by  the 
agent  for  the  committee,  although  afterwards  refused  by  the  com- 
mittee. 

The  Court,  on  the  ground  that  the  chargers  were  onerous  indor-  judgmcDt. 
sees,  and  as  such  entitled  to  payment  of  the  bills,  notwithstand- 
ing any  claim  for  damages  against  the  conmiittee  of  Rennie's  ere- 
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27  Jm.  183L  ditora,  altered  the  interlocutor  oomplained  o{^  and  found  the  lettoi 
orderly  proceeded. 

Lang  V.  Allan  ^  '^ 

and  Compuiy. 

Lord  Conhemef  Ordinary.         Act  iS%«ie,  OMwyAflM.         Ortig  ^  Mmrtan,  W.  a 
Agenta.  Act.  SoL'Oen.  (CoMwn^J  Whigkom,         ASmff  Brmot,  Agentii 

S.  Clerk. 

T. 


FIRST  DIVISION. 

No.  LX.  27  Jammy  183L 

DAVID  CLYNE 

JAMES  MURRAY. 

Public  Officer. — Mesaenger-at^rms  fouand  liabk  in  censure  (and 
Jmefir  refujsing  to  execute  letters  of  arrestment^  en  the  ground  thai 
a  sist  en  a  biU  ofsuxpenAen  had  been  served  Vfcn  hinu 

Cltne  transmitted  to  Murray,  a  messenger-at-arms  at  Wick,  let- 
ters of  homing  against  Lord  Duffus,  oontaiping  warrant  of  arrest- 
ment, with  instructions  to  charge  Lord  Dufiiis,  and  to  use  arrest- 
ments in  the  hands  of  his  Lordship's  tenants.  Murray  executed  the 
diligence  against  LordDuffus,  but  returned  the  homing  with  an 
execution  of  charge,  but  without  having  used  arrestments,  stating 
as  his  reason,  that  he  had  been  served  with  a  sist  upon  a  bill  of  sus- 
pension of  the  charge,  which  he  considered  as  staying  all  proceed- 
ings. Clyne  immediately  retransmitted  die  diligence  to  Murray, 
repeating  his  instructions  to  arrest.  Murray  returned  the  homiog, 
with  the  following  letter,  (5  May  1828) :  <  It  was  with  much  sur- 

*  prise  that  I  received  your  several  letters  and  packet  yesterday 

<  (Sunday,)  returning  the  hornings  against  Lord  Duffus  to  arrest, 
^  upon  seeing  I  had  abready  sent  you  the  intimation  given  me,  sist- 

*  ing  diligence,  and  that,  I  am  informed,  a  similar  intimation  was 
'  made  to  yourself  several  days  ago.     I  have  every  wish  tp  serve 

<  those  foithfully  who  are  pleased  to  employ  me ;  but  I  do  not  coo- 

<  sider  it  my  duty  to  fly  in  the  jbce  of  the  law  at  the  direction  of 

<  any  private  person.     I  have  therefore  considered  it  the  duty  both 

*  to  my  character,  my  cautioners,  and  myself,  to  decline  using  the 
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( amstxnents,  being  perfectly  satisfied,  that  in  doing  so,  I  act  the  s?  Jan.  1831. 

<  part  my  profession  as  a  messenger  should  dictate. 

<  I  am  sorry  thus  to  be  obliged  to  write  to  any  employer,  but  I  ^^^  ^' 

<  must  be  excused  for  consulting  my  own  safety,  and  especially  so 

<  vhen  I  have  had  a  second  intimation  this  day,  that  ten  days'  addi* 
( tbnfd  time  had  been  granted  Lord  Du£fus  to  give  in  abend  in  the 

<  suspension. 

<  You  will  see  from  what  I  have  stated,  that  I  have  not  the  small- 
<<e8t  desire  to  incur  any  dispute,  and  I  therefore  hope  that  yon  will 

*  lee  Uame  is  not  attachable  to  me,  for  writing  in  the  manner  I  now 

*  do.    Though  Lord  Dufius  is  my  cautioner,  it  is  not  for  a  mmnent 

<  tobe  supposed,  that,  professiondly,  I  would  refuse  any  execution 

<  against  his  Lordship  of  the  diligence  on  that  account.' 

Clyne  transmitted  the  diligence  to  another  messenger,  who  used    . 
arrestments,  under  which  the  debt  was  recovered. 

Qyne  then,  with  concourse  of  the  procurator^fiscal  of  the  Lyon 
Court,  presented  a  petition  to  the  Lord  Lyon  against  Murray  and 
his  cautioners,  (one  of  whom  was  Lord  Duffus,)  narrating  the  abore 
drcomstances,  praying  for  warrant  of  service,  and  thereafter  *  to 
( inflict  such  censure  upon  the  said  James  Murray,  by  deprivation, 
« soflpension,  fine  or  otherwise,  as  to  your  Lordship  may  seem  just, 

<  aod  as  shall  be  calculated  to  prevent  the  repetition  of  the  said  of- 
'  fence  by  himself  or  other  messengers,  and  to  find  the  said  James 

<  Murray  and  his  cautioners  liable  in  expenses.' 

In  his  answers,  Murray  rested  on  the  circumstances,  that  having 
been  served  with  a  sist  on  a  bill  of  suspension  of  the' charge,  it  was 
not  competent  for  him  to  proceed  to  arrest,  until  the  sist  was  re- 
called or  disposed  of. 

Upon  advising  the  petition,  answers,  replies  and  duplies,  the 
Lord  Lyon  pronounced  this  interlocutor:  <  Finds,  that  the  re- 
^  spondent,  James  Murray,  did  wrong  in  declining  to  execute  the 
'  arrestments  libelled  on,  notwithstanding  the  intimation  of  the  su&- 

*  pension ;  and  therefore  finds  him  liable  in  the  expenses  incurred 

<  in  this  petition  and  complaint,  and  remits  to  the  clerk  of  court 
'  to  tax  the  same ;  but  in  respect  that  the  respondent  seems  to  have 
^  acted  from  an  error  in  judgment  only,  refuses,  quoad  ultra,  the 

<  desire  ai  the  petition  and  complaint;  and  decerns.' 

Clyne  presented  a  reclaiming  petition,  which  was  refused,  with 
expenses.  He  then  advocated;  and  a  record  having  been  made  up 
and  dosed,  the  Lord  Ordinary  repelled  the  reasons  of  advocation, 
and  remitted  the  cause  simpliciter. 

The  advocator  then  presented  a  reclaiming  note  to  the  Court,  Advocai 

.      Fleas. 


242  DECISIONS  OF  THE  No.  6U. 

87  Jan.  1S3U  contBiniiig  a  prayer  similar  ia  terms  to  tiie  prayer  of  the  petition  to 
the  LfOrd  Lyon, 


Cljne  c  Mur< 
ray. 

Lord  Balgray. — The  oondusion  of  the  note  is,  ^  to  inflict  sudi 

Opinion  of      ,  ^^^^^  ^^^  ^^  ^^  j^^  Murray,  by  depnvation,  suspeaflon, 

^  fine  or  otherwise.'  Messengers  stand  in  a  peculiar  situation.  The 
general  rule  no  doubt  is,  that  a  messenger  is  bound  to  obey  the  in- 
structions of  his  employer,  if  these  instructions  are  lawfoL  He  is  lia- 
ble in  damages  and  punidunent  if  he  refiose  to  obey  these  instmo* 
tioas.  On  die  other  hand,'  there  may  be  cases  where  it  might  be 
dangeroui  for  the  messenger  to  obey  his  instnuHiobaf  bnteverj 
masenger  is  bound  to  know  his  proper  line  of  dnty  in  law,  aoddiis 
messenger  ought  to  have  known  a  little  more  of  die  law  than  he 
appears  to  hare  done*  He  had  no  right  to  refuse  to  attach  die  funds 
of  the  debtor ;  and  ought  toho^  known,  diat  a  sist  on  a  biU  of  sos- 
pension  was  no  reason  for  his  declining  to  arrest*  It  is  rery  ne- 
cessary for  die  Court  to  express  an  opinion  bn  die  subject,  particu- 
larly as  in  some  distant  parts  of  die  country  there  seems  to  be  a 
notion  diat  diey  cannot  be  touched  by  tke  arm  of  the  brar.  It  is 
therefore  necessary  to  instruct  these  officers  that  diey  must  do  thdr 
duty,  I  am  afraid  this  messenger  was  not  very  fond  of  coming  very 
close  on  die  person  of  Lord  Duffus.  I  diink  he  acted  most  errone- 
ously. His  conduct  was  both  improper  and  somewhat  suspicious, 
and  he  has  therefore  exposed  himself  to  the  rigour  of  the  law ;  but 
as  he  has  already  been  subjected  in  a  considerable  sum  of  expenses, 
probably  it  may  be  sufficient  for  die  Court  merely  to  express  its 
opinion,  without  going  fivrther. 

Lord  Gillies. — The  Lord  Lyon  has  not  drawn  the  proper  con- 
clusion firom  his  interlocutor.  If  the  conduct  of  the  messenger  was 
wrong,  as  unquestionably  it  was,  then  it  ought  to  be  followed  with 
some  fine  or  censure.  Even  if  that  conduct  originated  entirely  in 
mistake,  still  the  Lord  Lyon  should  have. inflicted  some  penalty. 
The  Lord  Lyon  has  found  Mr  Clyne  liable  in  the  expense  of  the 
answers  to  the  reclaiming  petition.  I  think  this  was  wrong ;  he 
ought  to  have  decerned  fbs'a  penalty,  however  small,  and  full  ex- 
penses. If  you  can  alter  so  as  to  find  that  Murray  must  pay  die 
whole  expenses,  probably  that  may  be  sufficient,  with  the  opinion 
expressed  by  the  Court. 

Lord  Craigie. — This  case  is  of  8c»ne  importance,  and  of  some  lit- 
de  difficulty.  I  think  in  cases  of  this  kind,  the  Lord  Lyon  was  the 
best  judge  of  what  ought  to  be  done ;  and  as  his  Lordship  has  ex- 
pressed his  opinion  that  the  conduct  of  this  messenger  was  wrong, 
I  am  not  for  disturbing  his  interiocutor.  What  has  been  done  will 
be  sufficient  to  put  this  messenger  on  his  guard  in  future. 
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Lord  Preridentn, — This  is  not  the  case  of  a  messenger  in  an  or-^  27  Jan.  1831- 
dinaiy  situation.     There  are  stroiig  drcmnstances  of  suspicion      -^t^' 
against  him.     Lord  Duffus»  in  the  hands  of  whose  tenants  the  ar-  „^^  "' 
restments  were  to  be  used,  was  his  cautioner ;  which  might  have    --t: — 
disposed  him  to  be  Ihore  lenient,  but  which,  firom  that  very  circum-  court?"  ° 
slaoce,  ought  to  hare  made  him  more  cautious,  and  much  more  strict 
in  the  disdiarge  of  his  duty.     I  tiiink  it  is  necessary  for  tiie  Court 
t»  go  fitfther  than  the  Lord  Lyon  has  done,  and  to  inffict  some 
penalty,  however  smaO,  to  mark  the  sense  of  the  Court  in  regard  to 
rach  conduct. 
The  following  interlocutor  was  pronounced :  <  Alter  the  interior  Judgment. 
cator  of  the  Lyon-Depute  and  of  the  Lord  Ordinary  complained 
of:  Find,  that  tiie  respondent  James  Murray  did  wrong  in  refusing 
to  execute  £he  letters  of  arrestment,  in  terms  of  the  adrocator's  in- 
stractions,  and  timt  he  has  therefore  subjected  himself  to  celisure 
and  to  fine ;  but  in  respect  of  tiie  expenses  in  which  he  is  found 
liable,  fine  and  amerciate  tiie  said  James  Murray  in  a  fine  of  five 
diinings  starling,  and  decern ;  find  the  said  James  Murray  and 


his  cautioners  joiutiy  and  severally  liable  in  the  whole  expenses 
incurred  by  the  advocator  both  in  the  Lyon  Court  and  in  this 
Court,'  &c. 

Loid  OnUnary,  Nm0Um.        Act.  Dta»  of  Fmc.  (Rope,)  Bomoell,  More.        Puijf, 
Agent.     Alt.  MtMmtU         G.  L.  SMahr^  W.  S.  Agent.        H.  Clerk. 

T. 


FIRST  DIVISION. 
No.  LXL  28  January  1 831 . 

KENNETH  ERASER 

against 

ALEXANDER  BARNETSON  and  JOHN  ANDREW. 

Cautioner. — Liability  under  a  bond  for  a  messenger-at- 
ABMS. — Circumstances  in  which  a  cautioner  far  a.  messenger  urns 
finmd  liable  to  his  employer  in  the  expenses  incurred  in  actions  ofsus^ 
pension  and  damages^  raised  on  the  grounds  of  error  in  the  executions 
cf  Ae  messenger^  and  in  relief  of  these  actionsy  but  not  liable  in  tlie 
ixpense  of  an  unsttcces^id  attempt  to  reduce  the  execution  of  the  sumr 
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88  Jao.  1831.      W€n9  ofdomogeij  ift  of  a  mtJtipkpamihiff  arising  from  amammti 
^-^■V^^       Uied  on  the  dependence  of  that  action. 

FVaser  v,  Bar- 
Andrew.  John  Reid  was  joint  obligant  in  a  bill,  dated  11  June  1823^  for 
L.20,  168.,  in  fisiYour  of  the  pursuer  Fniser,  and  payable  twelve 
months  after  date.  When  the  bill  became  due,  it  was  protested, 
and  letters  isi  homing,  dated  10  September  1823»  were  obtained  by 
Fraser,  (who  had  previously  received  a  partial  payment,  reducing 
the  debt  to  L.18  :  18  :  6,  for  which  qo  deduction  was  made,)  and 
put  into  the  hands  of  the  defender  Alexander  Bametson,  messen- 
ger in  Thurso,  for  whom  the  other  defender  John  Andrew  wu 
cautioner.  In  the  chajrge  given  to  Beid  by  Bametson,  the  hill 
was  described  as  payable  <  three  months  after  date ;'  but  the  exe- 
cution returned  by  him  was  correct- in  every  respect.  A  poind- 
ing was  afterwards  executed,  and  in  the  schedule  of  pobdiag 
the  bill  was  deacribed  as  being  for  L*  20  instead  of  L.  20,  IGs. 
Reid  brought  a  suqpendon,  on  the  grounds,  inter  alia,  1.  That  in 
the  charge  of  homing  which  had  been  served  upcm  him,  it  vai 
stated  that  the  bill  was  payable  three  months  after  date^  whereas 
the  execution  bore  that  it  was  payable  twelve  months  after  date; 
and,  2.  That  although  tiie  date  of  payment  was  correctly  specified 
in  the  schedide  of  poinding,  the  latter  was  erroneous  as  to  the 
amount  of  the  bill,  which  was  stated  therein  to  be  for  Li.20^  where- 
as it  appeared  from  the  execution  that  it  was  for  L.20,  16s.  The 
Lord  Ordinary,  <  in  respect  of  the  objections  to  the  chazge  stated 

<  by  the  suspender,  allows  the  charge  to  be  turned  into  a  libd, 

<  and  that  upon  payment  to  the  suspender  of  the  whole  pte- 

<  vious  expenses  hitherto  incurred,   in  which  finds  the  chaiger 

<  liable.'    But  the  Court  (26  February  1825)  <  altered  the  interlo- 

<  cutor  of  the  Lord  Ordinary  reclaimed  against,  in  so  £ur  as  the 
. '  same  finds  the  charger  liable  to  the  suspender  in  the  instant  pay- 

<  ment  of  the  previous  expenses  incurred,  and  allows  the  charge  to 

<  be  turned  into  a  libel,  reserving  the  question  of  the  stud  expenses 

<  until  the  determination  of  the  cause/  Before  the  above  judgment 
was  pronounced  in  the  suspension,  the  debtor  Reid  brought  an  ac- 
tion of  damages,  (January  1824,)  founded  on  the  above  irregdari- 
ties,  against  Fraser,  (the  creditor,)  ^;ainst  Bametson,  (the  messen- 
ger,) and  against  his  cautioners,  (the  present  defender  Andrew,  and 
John  Campbell,  since  dead) ;  and  on  the  dependence  of  this  action, 
Reid  raised  letters  of  inhibition  and  arrestment,  (dated  1  January 
1824,)  in  the  hands  of  Sir  Benjamin  Dunbar  and  others,  debtors 
of  Eraser.  Andrew,  as  well  as  the  other  defenders,  received  a  copy 
of  citation  in  the  action  of  damages,  which  was  transmitted  by  him 
to  Bametson ;  and  the  action  was  defended  both  in  the  Court  of 
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SefBion  and  in  the  Jury  Court,  in  the  name  of  all  the  parties  call-  28  Jan.  1831. 
ed,  Dayid  Clyne,  S.  S.  C.  (Fraser's  agent),  appearing  as  agent  for    ^^^y^^ 
alL    But  in  May  1825  Andrew  protested  against  the  proceedings  JjJJ^^n  ^^1 
in  diis  action,  and  insisted  that  his  name  should  be  withdrawn.  Andrew. 
Hereafter  (30  November  1826)  Andrew  obtained^  for  the  sum  of 
LS5  paid  to  the  pursuer  of  the  process  of  damages  and  his  law- 
agenty  a  formal  discharge  from  them  of  the  conclusions  of  that  action, 
80  fieur  as  directed  against  him ;  the  claims  of  these  parties  *  against 

*  FrMer  and  Bametson,  under  the  said  action,  or  otherwise,  being 

*  reserved  entire.* 

On  the  other  hand,  an  action  of  reduction-improbation  was 
Inroiight,  in  the  name  of  Fraser,  Barnetson  and  Andrew,  of  the  sum- 
mons of  damages,  on  the  ground  of  certain  alleged  irregularities  in  the 
executions  thereof,  and  concluding  for  damages  against  Reid.  The 
proceedings  in  this  action,  although  raised  in  the  name  of  Andrew, 
were,  as  idleged,  not  sanctioned  by  him,  or  intimated  to  him ;  and 
the  Court  held,  (29  June  1826,  adhering  to  an  interlocutor  of  the 
Lord  Ordinary,)  that  the  pursuers  Fraser  and  Barnetson  <  were 

*  barred,  personali  exceptione,  from  objecting  to  the  executions  of  the 
'  summons  of  damages  at  the  instance  of  John  Reid  against  the 
( abore  pursuers,  and  the  pursuer  John  Andrew  has  disclaimed  the 

*  process ;  repelled  the  reasons  of  reduction,  assoilzied  the  defend- 

*  ere,  and  decetned ;  found  the  pursuers  Fraser  and  Barnetson  liable 

*  in  expenses,'  and  whidi  were  afterwards  modified  to  L.70  :  13 : 4. 
Fraser  and  Barnetson  having  been  charged  for  payment  of  these, 
and  poindings  executed  against  them,  they  presented  a  bill  of  sus- 
pension, which  was  passed ;  but  the  cause  was  afterwards  extra- 
judicially settled. 

Hereafter,  in  consequence  of  the  arrestments  used  by  Reid  on 
the  dependence  of  the  action  of  damages,  and  of  other  arrestments 
used  by  David  Clynej  (Kenneth  Fraser's  agent,)  and  by  others,  a 
summons  of  multiplepoinding  (dated  18  Feb.  1826)  was  raised  by 
tiie  debtor.  Sir  Benjamin  Dunbar,  against  the  arresters  and  clmm- 
ants,  in  which  a  long  discussion  took  place  between  Mr  Qyne, 
daimii^  as  a  creditor  of  Fraser's,  with  Mr  Reid,  for  preference  on 
the  fond  in  medio,  and  Lord  Dufius,  for  expenses,  &c  in  which 
Clpe  was  preferred,  but  considerable  additional  expense  was  in- 
curred. 

In  these  circumstances  the  present  action  was  brought  in  the  name 
of  Kenneth  Fraser,  but  substantially  for  behoof  of  his  agent  David 
Clyne,  (the  circumstances  of  Fraser  having  become  embarrassed,) 
sgainst  Barnetson  and  Andrew,  concluding  that  they  should  be  or- 
dttned  to  make  payment,  jointiy  and  severally,  of  the  principal 
sum  of  L.20,  16s.  sterling,  being  the  amount  of  the  bill,  with  the 
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28  Jan.  1831.  legal  interest  thereof  from  14  June  1823,  under  deductioa  of  a 
^-^T^^    partial  payment  of  L.2 : 2 :  6,  and  of  the  whole  expenses  incurred 

nei^n  and  ^^'  ^^  ^®  ^^^  different  actions  above  narrated,  amounting  to  upwards 
of  L.400 ;  and  that  they  should  ako  be  ordained,  jointly  and  se- 
verally, to  free  and  relieve  the  pursuer  of  all  additional  and  future 
charges  and  expenses  that  might  be  incurred  in  any  of  the  above 
proceedings,  &c. 


Andrew. 


Punuer*! 
Pleas. 


In  support  of  the  action,  the  pursner  pleaded — Tlie  expenses 
pursued  for  are,  no  doubt,  of  distressing  amount  when  contrasted 
with  the  limited  extent  of  the  debt  from  which  the  litigation  arises. 
But  the  £Eiult  lay,  not  with  the  pursuer,  the  onerous  creditor,  who 
put  an  unexceptionable  warrant  into  the  hands  of  a  public  officer, 
but  with  that  c^cer,  whose  irregularities  gave  rise  to  the  objections 
of  the  debtor,  however  captious.  With  the  oflScer,  And^etr  his 
cautioner  is  identified  on  general  principle,  and  separately,  under 
the  terms  of  the  bond  granted  by  him,  which  were,  under  regula- 
tions sanctioned  by  the  Supr^ane  Court,  as  extensive  as  words  could 
express ;  the  obligation  therein  contained  being,  jointiy  with  the 
messenger,  to  pay  ^  whatever  damage,  interest  and  expenses  any 
^  of  the  lie^s  shall  suffer  through  tiie  negligence,  fraudfol,  or  in- 
<  formal  executions'  of  tiie  latter. 

In  the  suspension,  the  Lord  Ordinary  had  turned  the  decree 
charged  on  into  a  libel,  an  interlocutor  applicable  to  the  alleged 
irregularities  in  the  conduct  of  the  messenger,  and  by  which  it 
might  be  contended  that  the  benefit  of  caution  found  in  the  Bill- 
Chamber  was  lost.  But  the  suspension,  with  every  question  of 
previous  and  future  expenses,  is  still  in  dependence.  There  ap- 
pears to  be  no  ground  for  limiting  the  pursuer's  right  of  relief  to 
past  expenses,  and  these,  too,  subject  to  modification,  or  on  which 
he  can  be  denied  relief,  so  far  as  respects  the  future  course  of  an 
action  in  which  he  had  been  involved  by  the  messenger's  misconduct, 
and  by  which  he  has  been  prevented  from  recovering  the  debt  due 
to  him,  now  probably  lost. 

The  action  of  dmnages  contained  conclusions  for  payment  of 
L.  500,  and  expenses^  and  the  pursuer,  had  the  cautioner  Andrew 
not  sanctioned  a.  defence^  must  have  defended  it,  otherwise  decree, 
and  diligence  on  that  decree,  would  have  gone  out  against  hint 
But  that  action  had  been  directed  also  against  Andrew,  who  trans- 
mitted the  execution  of  citation  served  on  him  to  the  agent  in 
Edinburgh,  through  Bametson,  who  was  his  only  country  agent, 
that  it  might  be  produced  in  defence ;  and  there  were  in  process 
a  variety  of  letters,  particularly  letters  dated  so  early  as  22  June, 
10  July,  and  27  July  1824,  transmitted  by  Andrew  to  Barnetson, 
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aad  forwarded  by  the  latter  to   Edinburgh,   which  proved  that  28  Jan.  1831. 
Anirev  was  perfectly  aware,  even  on  the  information  of  Reid,  of    ^«i^v^*^ 
the  procedure  going  on  in  *  the  actions  presently  depending  before  ^J^J|^'* 
<  the  Court  of  Session,  at  my  (Reid's)  instance  against  Mr  Barnet-  Andrew, 
f  son,  and  you  as  his  cautioner.'     It  also  appeared  from  the  letters  of  pu„u^,.g 
Barnetson  to  the  agent  who  conducted  the  defence,  written  at  a  Pieas. 
time  when  no  suspicion  could  attach  to  them,  that  he  had  many 
oonrersations  with  Andrew,  and  corresponded  under  his  instructions* 
When,  so  late  as  12  May  1825,  Andrew  attempted  to  get  out  of 
the  action  of  damages  by  a  pretended  disclamation,  he  did  not  offer 
t0  relieve  Mr  Eraser,  the  creditor,  who  remained' exposed  to  the 
force  of  it     So  far  was  he  from  making  any  offer  to  that  effect,  that 
when  be  afterwards  paid  a  sum  to  Reid  and  his  agent  for  a  personal 
dischai^e,  he  accepted  it  under  reservation  to  these  parties  of  the 
daim  made  by  them  against  Eraser  under  the  action,  or  otherwise* 
He  disclamation  of  Andrew  could  not  free  him  from  reUef  to  Eraser 
of  the  expenses  necessarily,  although  subsequently  incurred,  or  ge- 
nerally from  the  conclusions  and  course  of  the  action, — which  the 
poisuer  has  pressed  to  a  closed  record,  and  which  has  been  lately 
moved  by  him  in  the  Jury  Court  for  the  preparation  of  issues,  pre- 
Tioiu  to  a  trial,  which  may  be  attended  with  great  expense. 

The  claim  for  relief  of  the  expenses  incurred  in  the  process  for 
reducing  the  execution  of  the  summons  of  damages  rests  on  that 
measure  having  been  taken  with  the  view  of  putting  out  of  Court 
an  action  groundless  in  itself,  and  which,  if  dismissed^  with  expenses, 
there  was  reason  to  believe  would  not  be  renewed.  It  failed  only 
in  consequence  of  the  later  i»roduction  of  correspondence,  regarded 
as  barring,  personali  exceptione,  grounds  of  reduction,  otherwise, 
and  ex  fade  of  the  execution  and  service  copies  of  citation,  in- 
sapeiable.  The  suspension  of  the  decree  for  expenses  awarded  in 
it  was  to  be  regarded  as  a  sequel,  separately,  necessary  to  obtain 
time  to  arrange  a  settlement* 

The  process  of  multiplepoinding,  the  expense  of  which  was  last 
concluded  for,  was  occasioned  solely  from  arrestments  laid  on  the  de- 
pendence of  the  process  of  damages.  Eraser  did  not  stand  in  the 
situation  of  a  cautioner,  who  may  avoid  the  expense  of  diligence 
against  his  person  or  property  by  implementing  an  obligation,  al- 
though gratuitously  undertaken.  He  could  not  oppose  or  avoid  the 
diligence  used  by  Reid,  of  the  expense  occasioned  by  which,  as  a 
conaequence,  and  solely  a  consequence  of  the  action  of  damages,  he 
ought,  on  the  same  principle,  to  be  relieved. 

It  was  answered  for  the  defender  Andrew — That  he  could  not  be  Defender's 
held  liable  for  any  of  the  expenses  alleged  to  have  been  incurred  in     ^^ 


248 


IJECISIONS  OF  THE 


No.  61. 


Ftanere,  Bar. 

iMtsonaiid 

Andrew. 

Defender*! 
Pleas. 


88  Jan.  1831.  the  above  proceedings,  inasmuch  as  he  never  sanctioned  or  homo- 
logated any  of  those  proceedings,  but,  on  the  contrary,  the  mo- 
ment he  knew  of  them,  disapproved  of  them,  and  protested  against 
them,  and  that  his  name,  so  &r  as  it  was  used,  was  so  used  without 
his  authority  or  consent. 

2.  That  no  liability  for  any  part  of  the  account  sued  for  can  at- 
tach to  the  defender,  as  cautioner  for  Bametson  the  messenger,  mnce 
it  was  the  duty  of  the  pursuer,  if  he  meant  to  maintain  his  claim 
against  the  defender  in  that  character,  to  have  intimated  to  the  de- 
fender the  proceedings  that  were  adopted,  in  so  £u*,-especially,  as 
they  were  instituted  in  the  defender's  name ;  but  the  pursuer  not 
only  neglected  that  duty,  but,  in  every  other  respect,  grossly  ne- 
glected the  rights  and  interests  of  the  defender  as  cautioner. 

3.  That  the  whole  procedure  itself  was  extravagant  and  ruinous, 
and  such  as  no  man  of  sense  would  have  engaged  in  for  any  such 
stake  as  the  sum  of  L.  20,  IGs.,  which  was  the  whole  amount  ori- 
ginally at  issue.  And  the  defender  was  entitled,  before  enormous 
expense  was  incurred,  for  which  it  was  proposed  to  hold  him  liable, 
to  have  had  due  intimation  at  the  outset,  and  a  &ir  opportunity,  of 
which  he  would  not  have  £Edled  to  avail  himself,  to  settle  the  ques- 
tion upon  his  own  terms,  and  without  embarking  in  such  preposte- 
rous litigation,  which  could  not  possibly  be  of  advantage  to  any  but 
those  who  conducted  it. 

4.  That  for  a  great  part  of  the  expenses,  particularly  that  incur- 
red in  the  action  of  reduction-improbation,  second  suspension  and 
multiplepoinding,  and  all  relative  procedure,  there  neither  is,  nor 
ever  was  the  slightest  ground  for  a  claim  against  the  defender,  at 
the  instance  of  the  pursuer  or  his  agent. 

5.  That  the  defender,  at  the  outset,  would  have  willingly  paid  the 
original  bill  and  expense  of  diligence,  upon  obtaining  an  assignatioB 
of  the  debt,  so  as  to  have  stopt  all  further  procedure.  But  he  can- 
not now  be  liable  for  the  amount  of  that  bill,  as  Bametson's  cau- 
tioner, in  respect  of  the  great  lapse  of  time,  and  the  fstilure  of  the 
parties  from  whom  he  might  have  obtained  his  relief;  and  in  respect 
also  of  the  pursuer's  neglect  to  give  the  defender  due  intimatioB  of 
the  measures  which  were  in  progress,  and  to  discharge,  in  other  re- 
spects, the  obligation  under  which  every  creditor  lies  to  protect  the 
interests  of  the  cautioner. 

6.  That  the  defender  has  a  counter-claim  against  the  pursuer, 
for  the  expenses  to  which  he  has  been  improperly  and  unneces- 
sarily put,  in  consequence  of  his  name  having  been  unduly  used, 
and  without  authority,  in  these  proceedings;  and  that  the  accounts 
sued  for  are  throughout  grossly  incorrect  and  overcharged. 
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The  Lord  Ordinary,  after  hearing  counsel  for  the  partis  on  the  28  Jan.  1831. 

closed  record,  issued  the  following  note :    '  The  Lord  Ordinary     ^^y^^ 
is  prepared  to  decide  on  most  of  the  conclusions  in  the  summons ;  ^^^  «?*'' 
but  as  he  has  some  difficulty  as  to  the  first,  he  has  ordered  the  Andrew, 
eaiise  to  the  roll. 

'  1.  The  first  conclusion,  which  is  for  the  sum  in  the  bill,  appears 
to  him  to  be  premature,  while  the  question  of  Reid's  liability  de- 
pends on  the  process  of  suspension  at  his  instance.     The  defender 
may  be  liable  for  the  loss  occasioned  by  the  messenger's  mis* 
conduct ;  but  it  is  not  enough  to  say,  that  the  sum  in  the  bill  is 
still  resting  owing.     It  must  be  lost  before  the  defender  can  be 
called  upon*     Now,  as  in  the  suspension  the  charge  has  been 
tamed  into  a  libel,  reserving  all  questions  as  to  expenses,  it  is 
oncertain  whether  decree  may  not  still  be  recovered  for  the  sum^ 
Neither  does  it  seem  fair,  that  the  pursuer,  after  having  entered 
into  this  litigation  without  consulting  the  defender,  should  now 
demand  the  subject  in  dispute,  leaving  the  defender  to  carry  on 
the  action.     If  this  were  to  be  done  at  all,  it  ought  to  have  been 
done  at  the  outset,  when  the  defender  would  have  had  it  in  his 
power  to  judge  whether  he  should  resist  the  suspension  or  no. 
^  2.  As  to  the  expenses  already  incurred  in  the  suspensicm,  he 
does  not  think  that  the  mere  want  of  intimation  will  of  itself  li*- 
berste  the  defender,  considering  that  the  defence  maintained  in 
this  process  was  known  to  and  authorised  by  Bametson^  the  prin^ 
dpaL    Yet  as  the  defender,  who  was  no  party,  can  be  subjected 
only  on  the  ground  of  this  expense  being  in  rem  versam,  he  will 
be  liable  only  in  so  far  as  the  steps  taken  were  reasonable  and 
prudent  in  the  circumstances.     But  the  Lord  Ordinary  doubts  if  • 
it  was  prudent  or  proper  to  have  reclaimed  against  the  Inner- 
House  interlocutor  of  4  February  1825.     He  inclines  therefore 
to  find  the  defender  liable  to  these  expenses,  subject  to  modificar 
tion.    Indeed,  another  ground  for  modification  appears  from  the 
reasons  of  suspension  stated  by  Reid.     One  of  these  is,  that  the 
charge  was  given  for  the  whole  sum  in  the  bill,  without  giving 
deduction  of  a  partial  payment  which  had  been  made.     Now,  as 
diis  omission  is  said  to  have  arisen  from  the  fault  of  the  pursuei^ 
and  not  of  the  messenger,  the  defence  may  liave  been  required 
on  the  pursuer's  account,  and  cannot  be  said  to  have  been  altoge* 
ther  for  behoof  of  the  defender* 

*  3.  As  the  pursuer's  agent  was  entitled,  on  the  receipt  from  Bar* 
netson  of  the  defender's  copy  of  citation  in  the  action  of  damages 
at  Reid's  instance,  to  suppose  that  the  defender  concurred  in  the 
defence,  the  Lord  Ordinary  is  disposed  to  find  him  liable  in  the 

^  expenseaof  this  process,  incurred  previously  to  the  12th  May  ld25« 
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S8  Jan.  iH3t. 


FfMerv.  Bftn. 
netioo  and 
Andrew. 


when  he  intimated  hir  disclamatSon  of  the  {m^ceeding^  bat  to  as- 
soilzie him  quoad  ultra* 

<  4.  There  seems  no  suffident  ground  to  subject  the  deJBnder 
to  the  expenses  incurred  in  the  action  of  rednction-improbatioik 
Mr  Cljme,  in  his  letter  to  Bametson  of  4  June  1824^  states  eor* 
rectly,  that,  before  uistituting  tlus  aotiim  in  the  defender's  nai&e^ 
his  consent  and  authority  would  be  required ;  and  although  Bar* 
netson  answered  that  the  consent  wovld  be  got»  there  is  no  evi« 
dence  that  it  ever  was  so,  or  thai  the  defender  was  aware  of  the 
action  till  long  afterwards. 

<  5.  If  the  defender  is  ndt  responsible  for  the  process  of  rediio« 
tion-improbation,  still  less  can  he  be  so  far  tlie  eiq^enses  incomd 
in  the  suspension  and  interdict  at  the  instance  of  the  pursua^  aad 
Bametson,  of  a  charge  given  them  far  Reid'e  expenses  in  defend^ 
ing  himself  in  that  process. 

<  6.  The  Lord  Ordinary  entertains  as  little  doubt  of  the  d^ead* 
er's  right  to  be  assoilzied  from  the  conclusions  relatire  to  the  ei* 
penses  of  the  multiplepoinding,  the  matter  at  issue  Aete  beiag 
one  in  which  he  had  no  sort  of  oonoem* 

<  7.  The  last  conclusion  is  for  relief  of  the  future  expenses  which 
may  be  incurred  in  the  action  of  suspension,  and  of  die  coDse- 
quences  of  the  action  of  damages,  at  Reid's  instance.  As  to  tlu% 
it  seems  sufficient,  and  all  that  can  be  done  in  the  oireumstanees^ 
to  sist  the  process,  in  so  &r  as  regards  this  condusiooy  till  the  is* 
sue  of  these  actions. 

*  It  will  be  necessary,  it  is  presumed,  to  send  the  aceountB  of  ei* 
penses  in  the  actions  of  suspension  and  of  damages  to  the  Auditor 
to  be  taxed.' 

Thereafter  his  Lordship  pronounced  the  following  interlociitor: 
'  The  Lord  Ordinary  having  considered  the  dosed  xeoord,  and 
heard  parties'  procurators  thereon,  and  having  heard  them  farthtir 
in  explanation  of  some  matters  pointed  out  in  a  note  issued  by 
him  to  the  parties,  finds  the  defender  liable  in  the  sum  of  Llfi^ 
Ids.  6d.,  being  the  balance  due  of  the  pursuer's  bill  in  questioDt 
with  the  legal  interest  of  the  same  sinee  the  14th  of  June  18351 
when  the  bill  became  payable;  and  also  in  the  sum  of  L^l :  5:4» 
as  the  expense  of  raising  letters  of  homii^  thereon :  Finds  die 
defender  liable  in  the  expenses  incurred  by  the  pursuer  in  die 
process  of  suspension  and  interdict  at  Reid's  instance^  but  subject 
to  modification :  Finds  him  also  liable  in  the  ezpengee  incoited 
by  the  defenders  in  the  action  of  damages  at  Reid's  instancy  up 
to  the  12th  of  May  1825,  but  in  no  part  of  the  e^qpenfles  subset 
quently  incurred  in  that  process,  and  assoiteies  him  firom  aU  dafaa 
for  such  subsequent  expenses ;  assoilxies  him  ahw  from  ail  daim  for 
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the  eifemen  incomd  in  tbe  aetion  of  reduction^iiapfobatiwi,  in  2g  Jan.  ig3K 
the  sospensioit  and  interdict  at  the  instance  of  the  pursuer  and 


BemetBOD,  and  in  the  conjoined  actions  of  muldplepoinding  and  ^^  ^'J^^' 
waapeomoa^  all  Mbelled  on ;  and  decerns.'  Andrevr. 

<  Noie* — ^The  Lord  Ordinary  has  ahready,  in  his  former  note,  ex- 
pUaed  the  grounds  on  which  he  has  been  led  to  pronounce  the 
greater  part  of  this  interiocutor.  He  has  only  to  say  further,  that 
lie  has  decerned  for  the  snm  in  the  biU,  in  the  understanding  that 
Reid  the  debtor  is  bankrupt,  and  that  there  is  no  chance  ^  re* 
onrering  any  thing  by  following  out  the  suspension*  For  th4 
SBme  reason,  he  thinks  it  quite  unnecessary  to  give  any  delive* 
raaoe  on  the  last  condvaioii  in  the  summons,  for  relief  of  any  ftt« 
ture  expenses  in  that  action,  or  in  the  other  action  of  damages*' 
AgBbmt  this  intedoenlor  both  parties  rtdaimedy — Fraser,  in  so 
far  as  it  did  not  find  the  defender  liable  in  interest  upon  the  ba* 
iioee  of  the  bill  from  and  since  the  14  June  1823 ;  also  in  so  fieur 
IS  the  finding  for  the  expenses  incurred  in  the  suspension  and  in«' 
toidict  at  Reid's.  instance  was  subject  to  modification ;  fiurther,  in  so 
fcr  ss  it  did  not  find  the  defender  liable  in  the  expenses  incurred 
in  tbe  action  of  damages  at  Reid's  instance,  subsequent  to  the  12th 
of  May  1625,  in  total  future  relief  of  both  of  these  actions ;  and  of 
the  expenses  incurred  in  the  reduction-in^robation,  and  the  Qther 
two  processes,  &a^ 

The  defender  Andrew  reclaimed  against  the  interlocutor  of  the 
Jiord  Ordinary,  in  so  far  as  it  found  him  liable  in  the  expenses  to 
tny  extent 

At  the  advising  Lord  Balgray  said, — I  am  sorry  to  see  so  much  Opinion  of 
litigation  aridng  from  a  debt  of  L.  20.  The  expense  claimed  ex-  ^^"'^ 
teeds  L«400,  and  brings  discredit  on  the  law.  But  when  the  Court 
enaes  to  apply  the  obligation  by  the  messenger,  it  is  necessary  to 
lock  into  the  state  of  the  fret ;  and  whatever  decree  is  to  be  given 
sgainst  the  messenger  must  affect  also  his  cautioner.  He  must  pay 
die  sum  in  which  his  principal  is  liable.  The  actions  of  damages 
aad  of  suspension  were  raised  about  the  same  time.  The  messenger 
aad  his  cautioner  nnist  be  held  liable  to  relieve  the  creditor  from 
dwse*  But  it  dees  not  appear  that  the  action  of  reduction-improba«- 
ticn  <rf  the  execution  of  the  action  of  damages  was  in  rem  versam 
^the  cautioner.  The  error  might  have  been  cured  by  bringing  a 
newaetisqa.  Against  the  expenses  incurred  in  it,  therefore,  and  in 
the  sqiarate  action  of  multiplepoinding,  relief  is  not  due. 

Lord  Chii^.^*-There  was  here  very  great  litigation  from  a  very 
disproportionate  cause.  The  agent  who  conducted  it  is  to  be  re- 
garded as.  douinns  litis  with  xmipegx  taaU  parties  having  an  interest, 
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S8  Jin.  ]g3i.  and  was  hot  entitled  to  adopt  any  unnecessary  procedure.    If  he 
_  held  Mr  Andrew  to  be  liable  to  him,  why  did  he  not  comnnuiicate 

Baroetflon and  ^^h  him  as  he  did  to  his  client  and  employer?  There  is  no  direct 
Andrew.  letter  by  Andrew  to  him.  Viewing"  the  case  as  betwixt  die  agent 
and  Mr  Andrew,  great  part  of  the  expense  ought  not  to  hare  been 
incurred.  There  is  no  direct  answer  by  Mr  Clyne  to  Mr  Renny's 
letters.  A  negotiorum  gestor  can  claim  in  that  character  only  where 
expense  has  been  incurred  necessarily,  or  where  it  has  been  in  rem 
versam  of  the  client.  The  cautioner  here  can  be  held  liable  raly 
in  the  expenses  or  damage  necessarily  and  unaroidably  arising  from 
the  misconduct  of  the  messenger.  A  cautioner  cannot  demand  from 
the  debtor  himself,  and  least  of  all  from  a  co-cautionery  expenses  or 
loss  incurred  after  decree  obtained  against  him,  sudi  expense  ha- 
ving been  occasioned  by  his  not  doing  what  he  had  become  bound 
to  do. 

JLord  GiUiei. — A  cautioner  for  a  messenger  mast  be  bound  by  hii 
conduct  The  suspension  was  directed  of  course  against  the  ae<& 
tor  in  the  debt.  The  debtor  had  nothing  to  do  with  any  other  per- 
son in  that  stage  of  procedure.  Was  the  creditor  bound  to  do  more 
than  to  intimate  to  the  messenger?  Andrew  says  that  he  reseired 
no  intimation  of  the  procedure.  Unfortunately  for  that  statement, 
the  action  of  damages  was  raised  about  the  same  time,  and  serred 
upon  him.  He  ought  to  have  come  forward,  and  have  offered  to 
relieve  the  creditor.  There  has  been  a  great  deal  of  disgusting  li- 
tigation. But  Andrew  was  not  entitled,  in  the  action  of  damages, 
to  take  a  discharge  to  himself,  leaving  the  creditor  in  the  fieUL  I 
concur  in  the  view  of  the  case  taken  by  Lord  Balgray.  There  has 
been  a  most  unfortunate  degree  of  litigation ;  but  the  creditor  is  en- 
titled to  relief  in  the  processes  of  suspension  and  damages. 

Lord  President. — Where  an  execution  is  blundered  by  a  messen- 
ger, an  action  of  damages  is  a  usual,  and  almost  as  necessary  a  con- 
sequence as  a  suspension.    I  concur  in  the  opinion  of  the  majority 

of  the  Court 

The  Court  therefore  *  alter  the  interlocutor  of  the  Lord  Qrdinarfi 

in  so  frir  as  to  find  the  defender  liable  in  interest  upon  the  balanoe 
of  L.18  :  13  :  6  from  the  14th  day  of  June  1823,  and  upon  the 
sum  of  L.1 :  5 : 4,  as  libelled ;  and  also,  in  so  far  as  to  find  the  de- 
fender liable  in  the  expenses  incurred,  in  relation  to  the  prooeiBSof 
suspension  and  interdict  at  Reid's  instance,  and  the  process  of  di» 
mages  at  his  instance,  with  interest  as  libelled ;  ordain  the  de- 
fender to  relieve  the  pursuer  of  these  processes ;  find  no  expen- 
ses due  in  the  Inner-House,  and  remit  to  the  Lord  Ordinary  to 
hear  parties  as  to  the  previous  expenses  in  the  cause,  and  proceed 
f  further  in  the  cause  as  shall  be  just    Quoad  ultra  adhere.' 
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Ltri  Hmtaih  OtiSinnj.         AcU  D§a»  of  F^o.  f  Hope,  J  BotweB,         Dand  Cfyiu^  28  Jan.  1831. 

Agot         Alt.  JRMOmfwd.        G.  L.  Smdair,  W.  &  Agent.  V^y^/ 

C,        Frascrti.  Bar- 
neCson  and 
Andrew. 


SECOND  DIVISION, 

No.  LXII.  89  Jamuay  1831. 

Mas  NASMYTH  or  M<QU£EN  and  Others 

affttiiut 
Sir  JAMES  NASMYTITS  TRUSTEES. 

Protisiok  to  Heirs  and  Children. — A  father  m  hu  daughUn^t 
fMrriage-contract  engaged  to  provide  her,  after  his  deaths  with  a 
toAer  <  equal  to  the  fortune  or  provision  which  any  one  of  his  other 

*  daughters  shall  have  dr  become  entitled  to  through  orfivm  him^  by 

*  any  means,  either  in  his  lifetime  or  afier  his  deaih:^  He  afterwardSf 
tJi  Ae  marriage-amtract  of  another  daughter,  became  bound  to  pro^ 
vide  her  with  a  tocher  of  Zr.2000,  payable  after  his  death,  and  the 
legal  interest  thereof  from  the  date  of  the  marriage  till  payment  of 
the  said  principal  sum  :  He  then  executed  a  mortis  causa  settlement^ 
by  which  he  conveyed  his  moveable  and  tmentqUed  property  to  trus- 
tees, for  the  purpose,  inter  alia,  of  making  provisionsfor  each  of  his 
daughters  to  Hie  extent  of  L»  2000,  in  implement  to  those  who  were 
married  of  Ae  provisions  in  their  marriageHxmtracts : — Found,  that 
the  first  married  daughter  and  the  trustees  of  her  contraet  were  entitled 
not  only  to  the  Z#.2000,  but  also  to  a  sum  equal  to  the  interest  there^ 
effivm  the  date  of  her  sister's  marriage. 

In  1813»  a  marriage-contract,  in  the  form  of  an  English  deed  of 
corenant,  was  entered  into  between  the  late  Sir  James  Nasmyth 
and  his  daughter,  Miss  Jane  Anne  Nasmyth,  on  the  one  part,  and 
John  McQueen,  Esq.  on  the  other,  by  which,  in  contemplation  of 
the  intended  marriage.  Sir  James  bound  himself  to  pay  to  the  trus^ 
tees  of  the  marriage-contxact,  for  the  purposes  of  the  trust,  within 
six  months  after  his  decease,  <  such  share  or  proportion  of  the  estate 
( which  he  shall  die  possessed  of,  as  shall  be  equal  to  the  portion  or 
^  fortune  which  any  one  of  his  other  daughters  shall  have,  or  become 
<  endded  to,  through  or  from  him,  by  any  means,  either  in  his  life- 
'  time,  or  after  his  death/ 
In  1815,  upon  the  occasion  of  the  marriage  of  another  daugliter 
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29  Jan.  163(.  With  Mr  Dalrymple,  Sir  James  Nasmyth  became  a  partjrto  im 

^^^V^^    marriage-contract,  and  bound  himself,  *  by  way  of  provision  or 

Others  r  Na-   '  ^^c^er  with  his  said  daughter,*  to  pay  to  the  trustees  of  her  mar- 

Kinyth's  Trus-   riage  Settlement  the  sum  of  L.2000,  at  the  first  term  of  Whitsun- 

^^^  day  or  Martinmas  after  his  death,  ^  and  the  legal  interest  of  liie 

^  said  L.2000,  from  the  term  of  Whitsunday  in  the  present  year, 

^  (1815,)  payable  half  yearly,  until  payment  of  the  said  prindpel 

Mrs  Villiers,  another  daughter  of  Sir  James,  was  married  with- 
out'any  marriage-cofntract ;  but  her  father,  without  being  under  any 
obligation  to  do  so,  made  her  an  allowance  of  L.100  per  annum, 
from  the  date  of  her  marriage  in  1814,  till  the  period  <if  Us  death. 

Mrs  Lambard,  a  fourth  daughter,  was  married  in  1818,  with  a 
provision  similar  to  that  of  Mrs  Dalrymple ;  and  Mrs  Anderson, 
the  youngest  daughter,  was  married  in  1828,  with  a  tocher  of 
L.2000,  payable  after  the  death  of  her  feither,  but  wiAout  any  di- 
ligation  on  him  to  pay  any  annuity  or  interest  on  diis  siun  daring 
his  life. 

Sir  James  Nasmyth  died  in  December  1828,  leaving  mx  daogli- 
ters,  besides  his  eldest  son,  by  his  former  marriage,  and  two  in&nt 
children  by  a  second  marriage.  Previous  to  his  death  he  had  exe- 
cuted bonds  of  provision,  and  various  trust  settlements,  for  the  pur- 
pose of  providing  for  his  younger  children,  to  the  amount  of  L.SN)O0 
for  each ;  but,  in  consequence  of  a  shortcoming  of  his  funds,  it  ap- 
peared doubtful,  whether  such  of  his  daughters  whose  provisions 
were  not  secured  to  them  by  their  marriage-contracts  woald  be 
able  to  draw  so  large  a  sum. 

His  trustees  and  eldest  son,  who  only  represented  his  &ther  as 
heir  of  entail,  and  heir  cum  beneficio  inventarii,  raised  processes  of 
muldplepoinding  to  ascertain  the  rights  of  pardes  to  the  fonds  in 
their  hands. 

In  these  processes,  Mr  and  Mrs  McQueen,  and  the  trustees  of 
tlieir  marriage-contract,  appeared  as  claimants  on  the  fund  in  me- 
dio, not  only  for  the  sum  of  L.2000,  which  was  the  highest  provi- 
sion which  Sir  James  Nasmyth  had  bound  himself  to  pay  to  any  of 
his  other  daughters  as  a  capital  sum,  but  also  for  the  wlu>le  amount 
of  the  annuity  or  interest  paid  to  Mrs  Dalrymple  from  the  date  of 
her  marriage,  amounting,  with  interest  on  the  termly  payments,  to 
upwards  of  L.2000  more. 

The  Lord  Ordinary  found,  <  That  under  the  deed  of  covenant, 

*  the  claimant,  Mrs  McQueen,  is  only  entitled  to  the  «um  of  L.2000, 

*  payable  six  months  after  her  lather's  death  ;  repels  her  dann 
<  quoad  ultra ;  and  in  respect  no  expenses  are  asked,  finds  no  ex- 

*  penses  due.' 
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Mis  M^QueeD  redmmedt  nnd  pleaded — That  by  her  oontraet  of  Z0Jvi,]%3U 
■ugriage,  the  was  entitled  to  be  put  on  an  equal  footing  with  any    ^«^v^ 
rf  Sir  James  Nasmyth's  other  daughters,  although  her  claim  for  her  oti^^^.'  nL 
lodger  was  postponed  till  after  his  death ;  and  that  if  Sir  James  had  si^yth's  Tru». . 
chosen  to  give  a  portion  to  any  of  his  other  daughters,  partly  by  *^"* 
way  of  annuity^  or,  which  was  the  same  thing,  by  an  obligation  to  Claimant** 
pay  interest  on  their  provisions  during  Ids  own  life,  that  could  not      "^ 
defiant  die  daimant^s  right  to  have  her  portion  finally  equalised  to 
|A  which  her  sister  had  received* 

Hie  raisers  of  Hm  snnldplepoinding  answered — That  Sir  James  punuen' 
Nasnyth  evidently  ptended  to  place  all  his  daughters  upon  an  ^^^ 
equal  footing  in  regard  to  their  provisions,  but  that  the  interest  or 
amrailies  wbkk  he  allowed  to  such  of  ibem  as  required  assistance 
during  his  life  could,  in  no  proper  sense,  be  held  to  be  part  of  their 
fiyrtnnes  or  portions  :  That  the  claimants  might,  upon  the  same 
prioidple^  demand  an  equivalent  for  any  allowance  which  Sir  James 
might  have  made  for  the  board  or  education  of  an  unmarried  daugh- 
ter^ exceeding  a  mere  alimentary  provision  :  That  the  contract 
upon  which  the  claim  was  founded  contemplated  the  probability  of 
Sir  James  .becoming  bound  to  pay  the  portions  of  his  other  daugh- 
ters, ^  either  in  hb  lifetime,  or  after  his  death ;'  and  it  could  scarce- 
ly be  maintained,  upon  a  fair  construction  of  such  a  clause,  that  if 
Sir  James,  instead  of  agreeing  to  pay  the  interest  of  Mrs  Dalrym- 
ple's  portion  during  his  life,  had  thought  fit  to  pay  her  tocher  down 
on  the  day  of  her  marriage,  that  would  have  given  Mrs  McQueen 
a  right  to  demand  a  sum  equal  to  the  interest  of  it  during  all  the 
rest  of  Sir  Jamea  Nasmyth's  Ufo. 

The  Caurt  altered  the  interlocutor  of  the  Lord  Ordinary,  and  Judgment, 
found,  <  That  under  the  claimant's  contract  of  marriage,  to  which 
^  her  ihther,  the  late  Sir  James  Nasmyth,  became  a  party,  she  is  en- 
.<  tided  to  draw  a  provision  equal  in  amount  and  value  to  that 
'  viiicfa  has  been  made  in  £avour  of  any  of  the  other  daughters  of 

*  the  said  Sir  James  Nasmyth ;   and  that,   in  ascertaining  the 

<  amount  of  the  provisions  to  any  of  the  other  daughters,  there 

*  must  be  taken  into  aeeount  the  sums  that  may  have  been  advan- 
'eed  or  paid  to  such  other  daughters,  during  his  lifetime,  in  name 
^  of  annuity  or  o^  interest  on  the  capital  sums  of  such  provisions, 

<  payable  at  his  own  death ;  reserving  to  the  parties  to  be  further 

*  heard  on  the  complainer's  claim  for  accumulated  interest,  effeiring 
^  to  such  advances,  as  set  forth  in  the  pleadings,'  &c. 

The  Ijord  Judtce^Clerk. — I  cannot  concur  in  this  interlocutor.  Opinion  of 
Mts  McQueen  is  entitled,  by  her  marriage-contract,  to  receive  as  ^^^ 
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29  Jan.  1831.  much  as  any  of  Sir  James  Nasmyth's  other  dangfatns  may  get  from 
him,  either  in  his  lifetime,  or  after  his  death ;  and  I  never  can  tUak 
that  she  is  put  upon  an  equal  footing  with  her  sisteis  by  reoetving 
L.2000  after  his  death,  whilst  the  others  get  not  only  that  Bam^lml 
also  so  many  years'  interest  of  it  during  his  life. 

Lard  Meadowbanh. — I  am  of  the  same  opinion.  J  think  the  cats 
put  by  the  respondents  is  exactly  the  same  as  that  now  before  vsj 
and  I  can  have  no  doubt  that,  if  Sir  James  Nasmyth  had  paid  xsf 
the  capital  of  any  of  his  other  daughters'  portions  during  his  life^ 
Mrs  McQueen  would  have  been  entitled  to  insist  that  the  intereit 
of  that  sum  should  be  taken  into  consideration  in  estimating  what 
she  would  be  entitled  to  receive  as  her  portion,  six  months  after  her 
father's  death. 

Lord  CringleHe  concurred. 

Lord  Glenlee  was  absent. 


Jjord  Ordinary,  Medwyn, 
Jammon  and  Andenon. 
Agents.         K  Clerk. 


Act  Dton  qfFae,  (Hapt^)  and  J,  S.  Mart,         Alt, 
Jamei  Sridg$t,  and  Cnoittoim  jp  Andenon,  W.  8. 


u. 
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No.  LXIIL 


1  FAruary  1831. 


The  Rev.  DAVID  WILSON 

againti 
VANS  P.  AGNEW  and  Mrs  ANN  ROBERTSON. 


Teinds.— Warrandice. — Stipend. — Tailzie. — L  An  cbUga&m 
by  a  superior  to  relieve  his  vassal  in  certain  lands  of  ^  all  teinds, 

<  parsonage  and  vicarage^  and  public  burdens^  payable  forik  Ourtcfi 

<  and  that  for  ever  hereafter,*  held  to  extend  tofidwre  augmentatiims, 

II.  Tltese  lands  being  mortified  to  the  ministers  of  an  adjoining pariJtf 
who  were  taken  bound  successively  to  enter  with  the  superior  ;  a  mt- 
nister  who  had  so  entered,  and  paid  &e  stipend,  entided  to  rdiefusr' 
der  the  obligation  of  warrandice  from  the  superior,  being  the  hdref 
tJie  granter  of  the  warrandice^ 

III.  The  property  and  superiority  of  the  lands  belonging  to  the  granter 
of  the  obligation  having  been  afterwards  entailed,  fiund,  that  the  heirs 
of  entail,  as  the  grantej^s  representatives,  were  liable  to  implement  Ae 
obligation  during  the  period  they  respectively  possessed  the  estate. 
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Iif  1691,  Andrew  Agnew  of  Sbeucfaan  feued  to  Gilbert  Machaffie  l  F«li.  1831. 
eertsbi  pieees  of  ground  in  the  parish  of  Leswalt,  and  county  ci    ^!'^V^ 
W^n.     The  feu-daty  was  L.32  Scots,  and  the  feurcontract  con-  ^jj^'' rI?' 
lamed  a  danae,  <  that  the  said  Gilbert  Machaffie  and  his  foresaids  bertaon, 
<tfe  to  quit  and  relieve  the  said  Andrew  Agnew  and  his  foresaids 

<  of  die'  samen  teinds  and  pnblie  burdens  that  may  be  craved  Ifurth 

<  of  the  said  park,  longshot  and  little  croft  above  disponed,  in  all 
c  time  coming/  Machaffie  conveyed  this  property  to  Mr  Walter 
lAwrie,  minister  of  Stranraer,  who  in  1716  entered  into  a  new  con* 
tiact  of  feu  with  Mr  Agnew*  The  deed  consisted  of  a  confirma- 
tion  of  the  original  feu  and  a  novodamus,  and  contained  the  following 
dsuse,  after  acknonvledging  receipt  of  the  composition,  and  of  the 
bygone  feu-duty,  teinds  and  public  burdens  due  and  unpaid  preceding 
Whitsunday  last ;  <  and  that  it  is  agreed  betwixt  the  said  Andrew  Ag- 

<  new  and  die  said  Mr  Walter  Lawrie,  that  the  f<Hresaid  teind,  par* 
^  Mmage  and  vicarage,  and  public  burdens,  should  be  liquidated  and 

<  tszed  to  the  sum  of  L.10  :  13  :  4  Scots  yearly,  to  be  paid  by  the 

<  said  Mr  Walter  Lawrie  and  his  foresaids,  by  and  attour  the  said 

<  sam  of  L^2  money  foresaid;  and  that  the  said  Andrew  Agnew 
« and  his  foresaids  should  free  and  relieve  the  said  Mr  Walter  LaW'^ 

<  lie  and  his  foresaids  of  all  teind  and  public  burden  due  and  pay-r 
*  able  forth  of  the  said  lands  in  all  time  coming/  The  deed  then 
confirms  Mr  Lawrie*s  title,  and  of  new  disponed  the  lands  to  him,  to 
be  holden  of  Mr  Agnew  for  payment  of  the  feu-duty  of  L.32  Scots^ 

and  sicklike  of  the  said  sum  of  L.10  :  13  :  4  Scots  yearly,  payable 
m  nuumer  f<Nresaid,  in  name  of  teind-duty  and  public  burden  afore* 
said;  and  I  the  said  Andrew  Agnew  &rther  bind  and  oblige  moi 
and  my  foresaids,  to  free  and  relieve  the  said  Mr  Walter  Lawrie 
and  his  foresaids  of  all  teind,  parsonage  and  vicarage,  and  public 
burden  payable  forth  of  the  said  lands,  for  payment  of  the  foresaid 
sums,  and  that  for  ever  hereafter ;  with  power  to  the  said  Mr  Wal- 
ter Lawrie  to  intromit  with  and  receive  from  the  tenants  and  pub- 
lie,  he  always  papng  to  me  the  duty  aforesaid.' 
Mr  Lawrie  having  been  infeft  on  this  feu-contract,  executed  a 
deed  of  mortification  of  these  subjects  in  favour  and  for  behoof  d 
bis  suoceasors  serving  the  cure  as  ministers  of  Stranraer,  proceeding 
en  the  narrative,  that  the  parish  of  Stranraer  is  at  present  destitute 
ef  a  manse  and  glebe  for  the  minister,  and  that  the  present  pay* 
able  stipend  is  very  small,  <  I  do  therefore,  for  the  encouragement 
^  of  my  successors  in  office,'  &c.  The  subjects  were  to  be  possess- 
ed as  a  dwelling-house,  offices  and  glebe,  by  the  minister,  llie  deed 
contained  a  clause,  declaring,  that  as  the  disponees  were  to  come  in 
place  of  the  granter's  heirs,  ^  to  prevent  any  dispute  that  may  arise 
'  between  my  superiors  and  them  thereanent,  my  will  and  intention 
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*  u,  that  each  miniater  of  Stranraer,  upon  dieir  sueoeeding  to  ob« 

<  another,  whether  by  death,  transportation  or  otherwise,  shall  be 

<  obliged,  upon  the  proper  diarge  and  expenses  of  the  mini^tef  lo 
^  sneceeding,  to  enter  of  new  with  the  snperiors,  ^nd  to  pay  tbs 
^  same  duties  for  every  sueh  entry  as  my  heirs  would  have  been  oh* 

*  liged  to  do,  if  the  lands  and  others  above  disponed  had  eontiniied 
f  in  the  right  Ime/ 

The  different  sueoessors  of  Mr  Lawrie,  as  ministers  of  StRumer^ 
obtained  precepts  of  dare  constat  from  Andrew  Agnew  and  Ui 
successors  in  the  estate  of  Sheuchan ;  and  while  the  ministen  rcgo* 
larly  paid  the  stipulated  feu-dnty  and  taxed  teind,  the  ptoprieloii 
of  Sheuehan  relieved  Aem  of  all  daim  for  teinds,  by  paying  theslk 
pend  to  die  minister,  of  Leswalt 

The  mimster  of  Leswalt  having  obtained  decree  of  valuatisn  sf 
certain  lands  in  the  parish,  and,  among  others,  the  subjects  mollified 
to  the  ministers  o(  Stmnraer,  gave  the  pnvstter,  who  was  then  in 
that  jeure,  a  charge  for  payment  of  arrears  of  the  valued  teind  bcsd 
1805,  when  an  augmentation  had  been  obtained*  Tlie  putsaer 
having  been  obliged  to  pay,  raised  his  present  action  £Mr  reimbmeo 
ment  of  the  sum  he  Iiad  so  paid,  widi  his  proportion  of  the  expemel 
of  die  decree  of  valuation,  and  also  concluded,  tiiat  the  propne- 
tor  of  Slieuchan  should  be  bound  to  relieve  the  pursuer  and  his  suo- 
eessors  in  office,  in  all  time  eonung,  of  the  teind-dnty  or  stipend  dee 
to  the  minister  of  Leswidtfor  tiie  said  mortified  lands.  The  aetiett 
Was  originally  directed  against  John  Yearn  Agnew,  tiiCB  in  posses^ 
sion  of  the  estate  of  £9ieuchan ;  ttid  upon  his  death  it  waa  trmsfer- 
red  against  his  brother.  Colonel  Patriek  Vans  Agnew,  who  suoeead- 
^d  to  the  estate,  and  Mrs  Ann  Robertson,  his  exeeutrix* 


Pursuer*f 
PWas. 


Pleaded  for  the  pursuer-«> 

I.  The  obligation  by  Andrew  Agnew  in  die  eontraet  ct  1716,  to 
TeUeve  Widter  Lawrie,  his  heirs  and  assignees,  of  all  teind,  &c.  and 
that  for  ever  hereafter,  has  descended  to  the  pursuer)  as  the  existng 
assignee  of  Mr  Widter  Lawrie,  and  as  the  vassal  in  whom  the  sub- 
jects are  now  feudally  vested,  under  precisely  die  same  eonditioB. 
The  right  ef  relief  constituted  in  favour  of  the  parties  who  m^ 
succeed  Mr  Lawrie  in  the  feu,  whether  as  his  heirs  or  his  assignees) 
is  transmitted  in  virtue  of  that  destination,  and  without  any  other 
eonveyance  to  die  vassal  in  the  lands  for  the  time  being ;  and  was  in- 
duded  in  die  conveyance  which  Mr  Lawrie  granted  in  Ikvour  of  his 
successors.  *  Hie  agreement  was,  that  in  consequence  of  the  sope- 
-rior  receiving  die  estimated  value  of  die  teinds,  he  should  relieve 
-die  vassal  of  the  legal  burden  of  these  teinds.  The  vassal's  right  of 
relief  from  the  teinds  was  a  part  of  the  right  held  by  him  of  the 


No.  a.  COURT  OF  SESSIOItf.  259 


fiperiort  and  Mr  Lawrie  conveyed  to  his  sacoeflton  all  right  which  I  Feb.  1831 J 
lie  held  of  his  superior  to  the  lauds  in  question,  induding)  of  course,    W«y«^ 
tkt9  right,  whidi  was  purohaoed  by  a  fixed  yearly  equivalent,  of  pos-  nev^4  Ro^ 
ie»iag  the  lands  nnencumbered  by  chdms  for  teinds  or  poMio  bor-^  bcrtson. 


Pursner'ft 

Even  if  this,  ri^t  had  not  formed  an  inherent  condition  of  the  FI«m. 
feudal  investiture,  but  had  been  merely  an  accessory  right  acquired 
.hf  Bome  coUalend  deed,  it  would  have  been  transferred  along  with 
4lie  right  to  Ae  lands,  on  the  principle,  accessoriumsequiturprincL- 
pale;  Kyle  v.  Kyle,  30  Dec  1821. 

It  is  true  that  a  conveyance  of  a  right  to  teinds  does  not  infer  a 
vanandiee  against  augmentations,  because  stipend,  being  a  natural 
inuden  obi  the  tithes,  whaer/er  takes  ihe  tithe, .takes  it  with  all  dte 
burdens  to  which  it  is  subject,  fioi  here  there  was  no  i^onveyanee 
of  the  teinds.  Mr  Agnew,  not  being  titular  of  the  teinds,  could  not 
convey  them.  He  only  bound  himself  to  relieve  the  vassal  of  all 
lUm  or  licsnand  for  the  whole  teinds,  in  consideration  of  the  sum  he 
stipdated  to  be  paid  as  the  value  of  that  obligation*  Any  dubiety 
about  the  meaning  of  the  obligadoB  as  removed  by  die  coodoct  of 
the  parties  for  more  than  a  eentury,  the  vassal  annually  paying  the 
stipakted  sum,  and  the  superior  relieving  him  of  the  stipend*  The 
dbtinctiaii  between  this  ease,  and  the  ease  ci  a  disposition  of  teinds, 
Itts  been  repeatedly  recognised  by  the  Court;  Earl  of  Hopetoun  t^. 
Sir  Alexander  Jardine,  8  July  1811 ;  Lowv.  Betfaune,  31  Jan.  1881; 
Caningham  v.  Ciithberts(«,  27  Jan.  1820. 

Tkt  snbjects  aoe  not  rdieved  from  pajrment  of  stipend,  because 
dieywere  to  be  possessed  as  a  manor  and  glebe*  It  is  only  the  l^;al 
glebes  diat  are  teind  free. 

The  same  principle  which  applies  to  relief  from  the  stipend,  ap- 
^es  to  relief  from  the  expense  of  tiie  process  of  valuation,  as  that 
was  to  ascertain  tlie  extent  of  the  superior's  obligation. 

IL  The  obligation  of  relief  being  clear,  the  defender.  Colonel 
Agaew,  ia  liable  to  fidfil  that  obligatioQ.  He  is  the  nearest  heir  of 
line  0^  and  represents  Andrew  Agnew,  who  oame  under  the  obligar 
tisa.  The  lands  were  held  in  fee^imple  at  the  time  the  agreement 
mm  eateved  into.  All  the  heics  of  entail  represent  the  maker  of  the 
entail  as  to  his  debts,  or  any  debts  or  obligations  of  his  ancestors, 
ftr  whidi  he  was  liable,  and  each  heir  of  entail  represents  the  pre- 
«edng  heirs,  so  for  as  regards  the  debts  and  obligatiopi  which  were 
effectual  against  their  <x>mmoa  author,  the  entailer.  They  cannot  hold 
famds  without  being  liable  for  the  obligatioas  of  the  person  from 
wUom  they  derived  the  succession ;  and  therefore  the  defender,  Co- 
lonel Agnew,  is  iidi>le  to  implement  the  obligation,  not  merely  for 
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1  Feb.  1831.   the  time  he  possessed  the  estate,  but  during  the  possessioD  of  die 
prior  heirs;  Campbell  v.  Campbell,  29  Not.  1815. 

III.  The  contract  of  feu  of  1716,  and  subsequent  renewals  of  the 
investiture,  and  possession  following  thereon,  render  its  terms  and 
conditions  binding  on  the  superiors  of  whom  the  subjects  are  held 
under  that  contract  and  subsequent  investitures,  although  they  should 
be  only  heirs  of  tailzie,  or  even  singular  successors. 

IV.  The  defender,  Mrs  Robertson,  as  executrix  of  John  Vaos 
Ag^ew,  is  liable  for  the  sums  pursued  for  to  the  extent  of  her  in- 
tromissions. John  Vans  Agnew,  the  original  defender,  was  liable  in 
the  whole  sums  pursued  for,  in  so  far,  at  least,  as  the  teinds  had  be- 
come payable  during  his  lifetime ;  and  as  Mrs  Robertson  is  hk 
executrix,  she  must  be  liable,  in  so  £Eur  as  she  has  intromitted  with 
his  effects,  or  ought  to  have  done  so. 


Defendsr't 

PlCttl.    ' 


Pleaded  for  the  defender.  Colonel  Agnew — 

I.  As  Andrew  Agnew  did  not  dispone  the  lands  to  Mr  Lawrie, 
but  merely  gave  him  a  power  of  intromission,  and  as  Mr  Lawrie 
did  not,  by  his  deed  of  mortification,  convey  the  teinds,  but  only  the 
lands  and  houses,  and  as  he  did  not  assign  the  obligation  in  ques- 
tion, the  pursuer  has  no  title  to  insist  in  this  process. 

IL  Even  if  the  pursuer  had  a  tide,  the  defender  is  not  liable  in 
this  obligation.  The  conclusion  of  the  summons,  as  against  the  de- 
fender, is  to  have  the  action  which  was  raised  against  John  Vans 
transferred  against  the  defender,  <  as  immediate  younger  brother  and 

<  nearest  laindful  heir-At»law,  or  of  provision,  or  of  tailzie  to  the  eaid 

<  John  Vans  Agnew,  or  as  representing  his  brother  on  one  or  othef 
*  of  the  passive  titles  known  in  law.'  John  Vans  possessed  the  estate 
under  a  strict  entail,  prohibiting,  inter  alia,  tixe  contraction  of  debt; 
and  the  defender  took  these  estates,  not  as  representing  his  brother, 
but  as  an  heir  substitute,  and  therefore  did  not  incur  a  passive  titles 
or  representation  of  the  immediate  preceding  heir ;  Fraser  o.  Agnew, 
23  Feb.  1830.  The  action  does  not  conclude  against  die  defender, 
as  representing  Andrew  Agnew,  the  granter  of  the  obligation;  and 
it  is  not  competent  to  set  forth  in  a  record  a  character  of  liability 
different  from  what  is  set  forth  in  tiie  summons ;  Ewing^s  Tmsteei 
V.  Farquharson,  25  Feb.  1829. 

III.  As  tiie  lands  were  mortified  as  a  glebe,  and  appropriated  to 
religious  purposes,  and  effect  has  been  judicially  given  to  the  mor- 
tification, tiiey  were  thereby  discharged  from  any  liability  for  teind. 
Glebes  are  teind  free,  and  where  land  has  been  mortified  as  a  glebe, 
it  acquires  die  same  exemption,  and  is  regarded  m  law  as  a  glebe; 
Burnett  v.  Gibb,  9  June  1676,  M.  15,640.  Accordingly,  a  mmis- 
ter,  possessing  mortified  lands  as  a  glebe,  has  been  found  not  enti- 
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ded  to  the  compensation  for  want  of  a  glebe,  under  the  act  5  Geo.  l  Feb.  1831.' 
IV.  c  72,  §  2.    This  was  decided  in  reference  to  the  present  pur-    ^^^V^ 
Boer,  8  Feb.  1826.  ^  ^  ^^^^^  ^^l 

IV.  The  obligation  libelled  on  does  not  in  law  import  a  warran*  Robercaon. 
dice  against  fixture  augmentations.    By  the  deed  libelled  on  Andrew  Defender'* 
Agnew  assigned  the  right  which  he  had  to  intromit  with  the  teinds  Pleas, 
of  the  lands  in  question  to  Mr  Lawrie ;  and  while  he  bound  himself 
to  warrant  Mr  Lawrie  i^ainst  the  teinds,  he  came  under  no  obliga- 
tion to  warrant  him  against  either  stipends  or  augmentations.   It  was 
truly  a  warrandice  of  the  right  to  intromit  with  the  teinds,  and  not 
against  the  burdens  to  be  imposed  on  the  teinds. 

The  principle  laid  down  by  Craig,  (p.  207,)  is,  that  after  delivery 
the  risk  is  with  the  assignee ;  and  the  consequence  of  this  is,  that  all 
fupervenient  .burdens,  whether  arising  by  the  act  of  nature,  or  the 
act  rf  the  law,  must  be  borne  by  the  acquirer ;  Erskinej  ii.  3.  29. 
Lord  Stair  says,  that  warrandice  relates  only  to  the  point  of  right ; 
iL  3.  §  46 ;  and  Lord  Bankton  (vol.  i.  p.  577,)  defines  warrandice 
as  having  reference  to  the  eviction  of  the  right,  unless  otherwise  spe- 
cially stipulated.  Warrandice  is  penal,  and  is  to  be  interpreted  strict! 
joiis;  JSr^iL  ii.  d.  31 ;  OgUvy  v.  LesUe,  2  Feb.  1815,  (M.  4154). 
These  general  rules  are  illustrated  by  a  variety  of  dedsions ;  Drum- 
mondv.  Stewart,  28  March  1549,  M.  16,565;  Simpson  v.  Young, 
14  March  1563;  Boyd  v.  Tenant  of  Carsleith,  15  Feb.  1565,  Jf. 
16,586;  Watson  v.  Law,  15  July  1667,  M.  16,588;  Auchintoul  tf. 
limes,  1  July  1676,  M.  16,073.  All  these  cases  confirm  the  prin- 
ciple, that  clauses  of  warrandice  are  construed  as  importing  merely 
an  obligation  to  warrant  the  right,  but  that  all  future  perils  affecting 
the  subject  must  be  borne  by  the  acquirer.  These  rules  were  ap- 
]died  to  a  ease  very  similar  to  the  present,  in  Linthill  v.  Home,  24 
Jan.  1694,  Fount.  4,  Sup.  263 ;  and  the  same  point  acknowledged 
in  other  cases ;  King's  College  of  Aberdeen  v.  Earl  of  Kintore, 

8  July  1803,  M.  15,712;  Plenderleath  v.  the  Earl  of  Tweeddale's 
Representatives,  31  Jan.  1800,  M.  16,639 ;  Stewart  v.  Robertson, 
1  July  1806. 

The  case  of  Hopetoun  v.  Jardine,  3  July  1811,  was  the  first  de- 
viation from  these  principles;  but  a  contrary  judgment  was  pro- 
noonced  in  the  next  case  which  occurred,  Alexander  f>. 'Dallas, 

9  June  1812,  where  it  was  settled,  that  a  special  clause  of  warran- 
dice, to  be  effectual  against  augmented  stipends,  must  specially 
bear  a  relief  from  all  augmentations.  And  ^e  same  principle  was 
acknowledged  in  the  later  case  of  the  Earl  of  Hopetoun  r.  Cock- 
bum,  8  Dec.  1819;  also  in  Kerr  v.  Duke  of  Roxburghe,  18  Dec. 
1822;  Hamilton  r.  Calder,  13  June  1823;  EUiot  t;.  Marquis  of 
Lothian,  2  Dec  1824. 
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L  Feb.  t88h  The  cases  ^f  Low  «.  Betbune,  dl  Jan.  1821)  md  Cumngfaaa 
V,  CuthbertsoD)  27  Jan.  18S9»  founded  oa  by  the  pursuer,  wet€ 
decided  on  special  circumstances ;  and  in  the  latter  case,  there  wm 
a  great  difference  of  opinion  upon  the  bench.  In  boA  cases  there 
was  a  q>eeial  obligation  to  free  and  relieve  from  stipends)  butthere 
is  no  such  obligation  in  the  present  case. 

V.  Even  if  the  defender  was  liable  in  this  obligation,  his  liabt* 
4ity  wouU  not  extend  to  arrears  prior  to  his  entering  into  posset* 
•ion  of  the  property. 

The  pleas  for  Mrs  Robertson^  as  executrix  cf  John  Vans  Agnew^ 
resolved  into  the  same  as  those  advanced  for  the  other  defender. 


Opinion  of 
Court. 


The  Lord  Ordinary  reported  the  case  to  &»  CSourt,  adding,  iaa 
vote,  ^  The  Lord  Ordinary  is  disposed  to  think  that  oene  <rf  theie- 
^  parate  defences  can  have  the  effect  to  pvedude  the  oonsideratiott 
<  of  the  question  as  to  the  import  of  the  warrandice ;  bat  hie  ente^ 

*  tains  very  considerable  doubt,  whether,  considering  the  oonvey«< 

*  ance  which  the  deed  contains,  of  a  right  to  intromit  with  the 
^  teinds^  the  clause  of  warrandice  which  follows  can  operate  an  ob« 
}  lotion  to  relieve  from  future  augmentations  of  stipend.' 

Lard  Balgray* — I  have  no  di£Sculty  in  this  case.  There  are  just 
three  questions  here ;  firsts  Whether  Mr  Wilson  has  a  title  te 
raise  this  action ;  second^  Whether  the  defenders  are  liable  in  this 
obligation ;  and  thirds  The  nature  of  the  obligation  contained  ia 
sthe  agreement  I  have  no  diflBculty  on  tliese  pwnts.  The  ar- 
rangement made  by  Mr  Lawrie  was  most  correctly,  legally  and 
feudally  carried  into  effect  Lawrie  conveys  the  subjeot  to  the  iiu« 
iiister  for  the  time  being,  and  the  kirk-session ;  and  he  had  been  w^ 
advised  in  doing  so»  and  in  the  manner  in  which  it  was  carried  in* 
to  execution.  He  declares  that  each  successive  minister  shall  be 
held  as  a  singular  successor,  thereby  reserving  the  rights  <^  the 
superior,  and  the  rights  of  all  concerned ;  therefore  I  can  have  no 
doubt  this  was  legally  conveyed  to  tlie  pursuer  Mr  Wilson.  As 
.to  whether  the  defender  is  liable  in  that  obligation,  I  have  no 
doubt  of  that  also.  He  represents  the  original  grantor  of  the  deedf 
who  was  the  entailer  of  the  land.  He  represents  him  out  and  ou^ 
so  long  as  the  obligations  created  by  the  entailer  exist  He  is  m 
possession  of  the  subject  which  belonged  to  the  original  entailer. 
JSut  a  fortiori  is  he  liable  in  this  case,  because  the  superiority  is  a 
part  of  the  entailed  estate ;  and  if  he  takes  up  the  superiority,  can 
it  be  said  that  he  is  not  liable  in  the  burdens  attached  to  it  ? 

As  to  the  last  point,  if  the  questioii  had  stood  upon  the  bare  im- 
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port  of  tbtf  oUigatiim,  there  might  have  been  some  doubt     But  1  Feb.  IMl* 


this  was  well  considered  in  the  case  of  Cuninghanu     There  are 

-,,.  -  -  1^  1  r  TiA  Wilson  V.  Ag- 

aome  decisions  where  perhaps  the  Court  have  gone  too  rar.     15ut  new  and  Bo. 
in  that  case  of  Cuningham,  the  Court  were  of  opinion,  that  &ere  bertooo^ 
were  synonymous  words,  which  the  parties  might  explain  by  col-  opinion  of 
hteial  obligations ;  and  that  although  the  word  *  augmentations'  was  Court. 
not  in  the  deed,  yet  from  the  acts  and  conduct  of  parties  it  was 
dear  what  was  the  nMamng  of  parties^  as  tf  the  word  augmenta- 
tion had  been  in  the  deed.     There  might  have  been  some  doubt 
if  tketeinds  had  been  conveyed ;  but  here  the  teinds  were  not  cOn- 
yeyed  at  all:  it  is  an  obligation  of  relief  alone.     Pay  me  a  sum  of 
money,  and  I  will  relieve  you  of  the  teind.   It  'f^as  a  kind  of  contract 
of  insurance.     If  he  had  had  the  teinds,  and  conveyed  the  teinds, 
die  consequence  would  have  been,  that  when  a  new  augmentation 
came,  whether  it  was  a  taok-duty  or  a  feu-duty,  it  would  have  been 
cooaidered  free  teind;  and  when  I  got  my  teilid  vidued  I  would  get  my 
leliefL   But  here,  from  tiiere  being  no  eonveyanoe  of  the  teind,  when 
the  teind  cornea  to  be  valued  the  party  gets  no  telief  from  the 
reddendo  in  the  charter ;  so  tiiat  really  it  was  nothing  more  tiian 
a  CMitract  of  insurance. 

,  Lard  PresidmU.*^!  G<mcur  very  much  in  the  opinioo  delivered. 
AU  the  heirs  of  entail  taking  the  estate  represent  the  maker  of  tiie 
Mkul,  and  are  liable  for  his  obligations. 

Lord  Craigie. — From  die  nature  of  this  obligation,  which  was  to 
be  made  effectual  by  an  action  of  relief  it  could  not  be  cut  off  by 
the  negative  prescription.  It  was  a  regular  agreement  between 
the  parties,  and  I  can  have  no  doubt  of  tiie  liability  of  the  defend- 
ant The  only  doubt  I  have  is,  whether  Colonel  Vans  can  be  lia- 
ble fbr  the  expenses  of  tiie  valuation* 

Lord  GHUes^-^-l  think  tiie  defender  cannot  be  liable  for  the  ex- 
peoses  of  the  valuation,  unless  he  takes  the  benefit  of  it* 
The  following  interlocutor  was  pronounced : 

<  Repel  tiie  defences,  (with  tiie  e^xoeption  of  tiiat  against  the  con-  Jadgmenu 
^  dosbn  for  payment  of  the  expense  of  the  process  for  valuing  the 

*  teind  of  tiie  mcHrtified  land  In  question,)  and  decern  and  declare, 

*  in  terms  of  the  libel,  against  the  defender,  the  executrix  of  John 
Vans  Agnew,  as  such,  for  tiie  arrears  in  question,  from  the  year 
1809,  when  the  said  John  Vans  Agnew  succeeded  to  the  estate  of 
Skeuchan,  to  the  term  of  Whitsunday  1825,  the  term  previous  to 
his  death  when  tiie  other  defender  Patrick  Vans  Agnew  succeed- 
ed to  tiie  said  estate,  and  against  the  said  Patrick  Vans  Agnew 
for  tiie  arrears  since  the  said  term  of  Whitsunday  1825,  and 
for  the  stipend  in  future ;  find  tiie  defenders  jointiy  and  several- 
ly liable  in  expenses,'  &c. 
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1  Teb.  1831  •  Lord  Newlon^  Ordinwy.         Act.  Bwrd^  ManML       •/.  R>  Skumer,  Agent.      Alt 
V^py^  For  CoL  Agnew,  Jamuom,  Shaw.  Tod  jr  IM,  W.  S.  Agentt.         For  Un 

Wilson  V.  Robertson,  Pyper,        J,  B,  Grade,  W.  S.  Agent         S.  Clerk. 

Agnew  and  f 

RobertMO* 


SECOND  DIVISION. 

No.  LXIV.  1  J?VJn«ny  1831. 

THOMAS  JOHNSTON 

against 

GEORGE  ROME. 

Pactum  illicitum. — A  pactum  de  quota  Utit  found  nuU^  though  en- 
tered  into  before  the  action  was  instituted^  a:nd  by  one  who  was  net  a 
practitioner  in  any  courts  but  acted  as  tlie  law  adoiser  of  Ae  oAer 
party  to  the  agreements 

Thb  lands  of  Frankfieldf,  consisting  al  abont  16  acres^  in  the  im- 
mediate vicinity  of  Dumfries,  had  been  the  property  of  Lieutenant 
Francis  Graham,  who  died  intestate  many  years  ago,  leaving  two 
sisteTS-gemoan,  Esther  and  Martha.  The  former  married  one 
Rome,  and  the  only  issue  of  the  marriage  was  the  father  of  George 
Rome,  the  defender. 

In  1802,  when  the  lands  of  Frankfield  were  in  the  possesnon  of 
heritable  creditors  of  the  deceased  Lieutenant  Graham,  his  sister, 
Martha,  granted  a  disposition  of  the  whole  property,  as  <  s]8te^ 
^  german  and  nearest  lawful  heir'  of  her  brother,  in  favour  of  one 
M^Craken,  a  writer  in  Dumfries.  Afterwards  this  person  obtained 
from  the  superiors  a  precept  of  clare  constat  in  &vour  of  JMhrtfaa 
Grraham,  representing  Her  as  sole  heir  of  Lieutenant  Graham;  and 
at  a  later  period  he  obtained  a  service  of  her  as  heir-in-general  to 
her  grandfather,  who  had  been  proprietor  of  Frankfield.  In  virtue 
of  the  conveyance  which  Martha  Graham  had  been  prevailed  on  to 
grant,  M^Craken  dispossessed  the  heritable  creditors,  and  entered 
into  exclusive  possession  of  the  whole  property. 

About  the  year  1819,  the  defender,  who  was  an  operative  wea- 
ver, was  made  aware  of  his  claim  to  a  pro  indiviso  half  €i  Frank- 
field,  as  in  right  of  his  grandmother,  Esther  Graham.  He,  in  con- 
sequence, authorised  steps  to  be  taken  for  the  purpose  of  vindica- 
ting his  rights.  In  particular,  a  service  was  expede  in  his  &voar, 
but  it  never  was  retoured  to  Chancery,  or  recorded. 
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Afterwards  (in  1825)  the  pursuer  was  employed  by  the  defender  1  Feb.  1831. 
to  prosecute  jndicifdly  the  same  object.     Some  inrestigation  had    ^*^V^^ 
aeoordiiigly  been  made  by  him  into  the  nature  of  the  claim  and  the  ^^^^^  ^' 
ntoadon  of  the  property,  when  he  addressed  a  letter  to  the  de- 
fender, stating,  that,  after  all  the  trouble  and  expense  that  his  in- 
quiries had  <K»t  him,  the  whole  case  appeared  to  be  involved  in 
doubt  and  uncertainty — in  regard  to  the  title  of  the  defender — the 
debts  affecting  the  property — ^and  the  liability  of  M^Craken  and 
Us  keir  for  the  past  rents  and  profits;  and  proposing  the  following 
anangement :  <  Now,  having  stated  the  situation  of  your  case  as 
'  dearly  and  feirly  as  the  information  received  and  gathered  by  me 

<  will  admit,  my  next  duty  is  to  submit  to  your  consideration,  and 

<  the  condderation  of  your  friends,  if  you  think  proper,  the  terms 

<  on  which,  under  all  these  doubtful  circumstances,  I  will  undertake 

<  your  action  i^ainst  the  present  ostensible  proprietors  of  FVank- 
^  ML    First,  then,  if  in  this  action  I  ultimately  prove  successful, 

<  I  will  not  chaise  you  or  yours  with  one  penny  of  the  expenses 

<  that  may  be  incurred,  whatever  their  amount.    Next,  if  fortunate, 

<  I  dball  be  entitled,  for  my  risk  and  hazard,  to  half  of  your  share 

<  of  the  land.     If  any  debts  come  against  it,  my  share  shaJl  be  liable 
*to  them,  as  well  as  yours ;  and  if  any  debts  be  due,  these  debts^ 

*  10  fiur  as  I  can  recover  them,  shall  be  due  to  me  in  name  of  ex- 

*  peases  and  trouble,  &c.  in  the  prosecution  of  the  action.' 

The  parties  afterwards  met,  when  the  defender  signed  a  letter 
prepared  by  the  pursuer,  and  addressed  to  him,  agreeing  to  the 
tsnns  of  the  former  letter,  except  in  so  far  as  the  pursuer  proposed 
to  appropriate  to  his  own  use  the  whole  of  the  rents  that  he  should 
neorer,  in  place  of  whidi  an  equal  division  of  them  between  the 
parties  was  oAered  and  accepted.  In  this  letter  the  proposition  of 
leeonpensing  the  pursuer  by  giving  him  a  half  of  the  property  is 
icpmented  as  having  originated  with  the  defender.  The  letter 
farther  statesy  that  the  defender  was  induced  to  enter  into  this  agree- 
BMBt,  <  from  a  ocmvietion  of  the  uncertainty  of  the  issue  of  this  ac- 

*  tkm,  having  full  confidence  in  your  integrity,  from  a  sense  of  the 

*  nk  yon  nin  in  being  thrown  into  expense,  which  J  can  never  re- 
'  pay,  and  am  not  bound  to  pay,  and  after  mature  deliberation  and 

*  eoBsultation  with  my  friends.' 

Thereafter,  a  new  service  of  the  defender  as  heir-portioner  to 
Lieutenant  Chraham  was  obtained,  after  considerable  opposition  on 
Ae  part  at  M*Craken's  heir.  The  pursuer  then  caused  an  action 
ta  be  raised  in  the  defender's  name,  for  reducing  the  title  under 
vUch  that  party  held  one-half  of  the  lands  of  Frankfield,  and  also 
fer  eaont  and  redeeming  for  a  corresponding  proportion  of  the  rents 
tiaoe  the  ccnunencement  of  M'Craken's  possession.     So  soon  asi « 
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1  Feb.  1831.  record  was  made  up  in  this  action,  the  defender  was  of  consent 
found  entitled  to  a  pro  indiviso  half  of  the  lands  of  Frankfield,  and 
quoad  ultra  the  case  was  remitted  to  the  Jury  Court  But  the 
claim  for  bygone  rents,  stated  in  the  issue  at  L.  1500,  was  not  al- 
lowed to  go  to  trial,  the  pursuer  having  accepted  an  offer  &[  L.600, 
in  extinction  not  only  of  this  claim,  but  likewise  of  Aat  for  expense! 
of  process. 

Thereafter,  the  pursued  brought  an  adion  for  implement  of  the 
missives  of  agreement  with  the  defimder ;  which  was  met  by  a  re^ 
duction  at  the  defender's  instance  of  the  letter  subscribed  by  him. 

The  Lord  Ordinary  ordered  cases  for  the  Court,  and  subjmned 
the  following  note :    <  The  Lord  Ordinary  has  no  doubt  the  rule 

*  against  pactum  de  quota  lids  exists,  in  our  law ;  but  he  thinks 

*  the  extent  of  it  less  dear,  and  a  matter  of  very  considerable  im- 

<  portance.     He  would  rather  incline  to  sending  the  question  of 

<  fraud  to  a  jury.     The  evidence  produced  is  very  much  after  the 

*  date  of  the  pactum.' 


Defender's 

Plets. 


For  the  defender  it  was  pleaded — L  The  agreement  in  question 
is  a  pactum  de  quota  Utis,  which  cannot  be  enforced,  and  is  reda^^ 
cible  both  by  statute  and  common  law.  The  act  1594,  c  216, 
^  statutes  and  ordaines,  that  in  time  cumming,  it  sail  not  be  leisum 

<  to  Qnie  Lords  of  the  Session,  ordinar  or  extraordinar,  advocates^ 

<  derkes,  writters,  their  servandes,  or  onie  uther  member  of  the 

<  College  of  Justice,  or  ony  inferiour  judgments  within  this  realme^ 

<  their  deputes,  clerkes,  or  advocates,  directly  or  indirectly,  be  them- 

*  selves  or  ony  utheris  in  their  names,  to  their  behove  and  utility,  to 

<  buy  ony  landes,  teinds,  rowmes  or  possessions,  quhilkis  ar  depeih 
^  dand  in  controversie  betwixt  ony  parties,  or  hes  bene  dependaad 

<  and  not  as  zit  dedded ;'  and  the  statute  further  declares,  that  the 
contraveners  of  the  enactment  <  sail  amit  and  tine  their  office 

*  place  and  privileges.'  This  enactoient  does  not  require  that  the 
right  purchased  shall  actually  be  the  subject  of  a  depending  adioB 
at  the  date  of  the  purchase,  but  merely  that  it  shall  be  then  <  in 

<  controversy,'  which  was  the  fact  with  regard  to  the  paction  ia 
question. 

The  illegality  of  the  transaction,  at  common  law,  is  established 
both  by  the  authority  of  institutional  writers,  and  many  decisioiis. 
Stair,  i.  10,  8 ;  Bank.  i.  11,  11,  and  iv.  8,  28;  Prin.  rf Equity^  ii. 
87 ;  Hume  v.  Nisbett,  24  Feb.  1675,  Statr,  M.  9496 ;  Ruthven  v. 
Weir,  28  June  1680,  Stair,  M.  9499 ;  Mackenrie  v.  Forbes,  3S 
July  1774,  BrourrCs  Svpp,  v.  528 ;  see  also  Corsan  v.  M^Crowan, 
15  Jan.  1786,  Fol  Did.  M.  9504;  York-buildings  Company  «. 
JMaekenzie,  8  March  1798,  M.  18867 ;  Brashe  v.  M'Kinnon,  9 
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March  1820;  Clyne  v.  Swinton,  26  Jan.  1830.     The  pursuer  in  i  Feb.  I.^-:  r 
vain  attempts  to  evade  the  statute  and  the  rule  of  common  law,  by    ^^^^^-^^ 


allying,  that,  during  tlie  period  when  he  liad  the  management  of  ^^JJ^  *^"  '' 
the  defender's  business,  he  never  was  an  agent  or  practitioner  be* 


fere  any  court,  and  was  not  qualified  to  be  so.  It  was  in  the  cha-  ^'^^"^^*  ^ 
ncter  of  law-agent  alone  that  he  sought  and  obtained  the  defend- 
er's employment ;  and  what  he  is  now  claiming  was  bargained  for 
expressly  as  remuneration  for  his  actings  in  that  capacity.  Ac^ 
cordiDgiy,  in  the  correspondence  mutually  founded  on,  he  repre- 
sents himself  and  the  defender  as  being  connected  in  the  relation  of 
agent  and  client* 

IL  But  the  agreement  is  likewise  ineffectual,  in  respect  the  pur- 
suer, acting  at  all  events  as  the  defender's  confidential  adviser,  im- 
petmted  the  letter  from  the  defender  by  fraudulent  misrepresen- 
tation and  concealment,  both  with  regard  to  the  difficulty  and  un- 
certainty of  the  question,  and  the  magpiitude  of  the  risks  which 
were'  encountered  by  the  pursuer ;  BaUantyne  i?.  Nelson,  Nov. 
1682,  Jf.  4891 ;  Maxwell  v.  Culter,  24  July  1735,  FoL  Diet.  M. 
4874;  Long  v.  Taylor,  in  House  of  Lords,  28  May  1824,  Shaw's 
Afp.  Cases. 

Yost  the  pursuer  it  wbs  pleaded — L  The  statute  against  the  buying  Pursuers 
of  pleas  is  quite  inapplicable  to  the  present  case;  for,  Isty  The  sub-  ^*^' 
ject  purchased  was  not  a  depending  action ;  Stair ^  i,  14,  2. 

2d,  The  statute  is  directed  against  practitioners  of  the  law  only, 
and  its  whole  object  is  to  prevent  them  purchasing  pleas  in  the 
conrt  in  which  they  practise;  Stair j  i,  14,  2,  and  i,  17,  14;  Sir 
P.  Home  V.  Earl  of  Home,  15  Dec.  1713,  FoL  Diet.  ilf.  9502; 
Madcenzie's  Observations  on  the  act  1594.  But  the  pursuer 
TOB  not  a  practitioner  before  any  court,  and  never  intended  to  be- 
come one  before  the  court  in  which  alone  the  litigation  could  take 
place. 

II.  Neither  is  the  agreement  void  at  common  law  as  a  pactiun 
de  quota  litis.  For,  according  to  the  definition  of  every  writer, 
such  a  paction  is  that,  whereby  a  practitioner  of  the  law  bargains 
iior  a  share  of  the  subject  which  he  is  employed  to  recover,  or  pre- 
serve for  his  client,  in  the  court  before  which  he  practises,  in  lieu  of 
the  ordinary  fees  or  professional  charges;  Stair,  i,  10,  8;  Bank. 
11, 11.  But  in  the  present  case  there  is  no  room  for  the  applica^ 
tion  of  this  doctrine*  The  piu^uer  neither  was  entitled  to  do  the 
duties,  nor  reap  the  emoluments  of  a  practitioner.  He  was  obliged 
to  employ  practitioners,  to  conduct  the  judicial  proceedings,  and  for 
their  services  they  have  received  the  legal  and  professional  remunera- 
tion.    The  part  which  the  pursuer  undertook  to  perform  could  en- 
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1  Feb.  1831.  title  him  to  claim  only  such  reward  as  he  mig^ht  previously  hare 
agreed  upon.  He  undertook  to  make  disbursements,  and  to  incur 
responsibility  and  risk,  for  which  the  law  has  not  fixed  any  defi- 
nite  recompense,  but  left  it  for  the  private  agreement  of  parties. 
The  agreement  in  question  was  fair  and  reasonable  in  the  dream- 
stances  ;  and  having  been  homologated  in  the  strongest  manner,  and 
fully  implemented  by  the  pursuer,  the  defender  is  not  now  entided 
to  resile ;  Rucker  v.  Fischer  and  others,  9  Feb.  1826,  S.  ff  D. 


Opinion  of 
Court. 


The  Lord  JusHcB'-Clerk  said — I  am  decidedly  of  the  Lord  CMSt' 
nar/s  opinion,  that  a  pactum  de  quota  litis  is  prohibited  by  the 
common  law  of  this  country,  and  I  entertain  no'  doubt  that  the 
rule  applies  in  this  case.  I  can  pay  no  respect  to  the  porsaei^s 
statement,  that  he  is  not  to  be  considered  as  a  practitioner  of  the 
law.  I  find  him  appearing  as  a  party  in  a  late  case  in  this  Court, 
under  the  designation  of  an  agent  Nor  can  I  enter  into  the  dis- 
tinction that  the  rule  does  not  apply,  because  he  did  not  conduct 
the  litigation  himself.  But  I  certainly  cannot  give  judgment 
against  him  upon  the  ground  that  the  statute  applies.  The  statute 
is  levelled  at  purchases  of  law-suits,  and  not  at  bairns  for  ma- 
naging or  conducting  them,  which  was  the  character  of  the  agree- 
ment in  question. 

Lord  Glenlee  was  of  opinion,  that  the  statute  was  inapplicable^ 
and  that  the  case  fell  under  a  more  general  rule  than  that  of  tiie 
common  law  in  regard  to  a  pactum  de  quota  litis,  viz.  that  where 
one  of  the  parties  to  an  agreement  has  placed  entire  confidence 
in  the  other,  who  acted  as  his  agent,  and  possessed  better  opportu- 
nities of  being  correctiy  informed  with  regard  to  the  subject-matter 
of  the  agreement,  as  well  as  a  superior  capacity  to  judge  of  the  true 
bearing  and  effect  of  such  information,  if  an  unfiur  advantage  be  takes 
by  him  of  his  situation  in  these  respects,  a  court  of  law  wiU  not  en- 
force the  agreement.  The  pursuer,  however,  appeared  to  his  Loidr 
ship  to  stand  in  this  predicament.  He  was  trusted  by  the  defendcF, 
if  not  as  a  writer  or  practitioner,  at  all  events  as  his  legal  adviser; 
and  the  defender  was  much  less  capable  than  the  pursuer  of  fomiog 
a  correct  opinion  of  the  probable  result  of  the  action,  or  the  trouble 
and  risk  which  the  pursuer  undertook :  And  his  Lordship  diought 
that  the  pursuer's  services  and  risk  were  not  an  equivalent  for  what 
he  stipulated  to  receive  in  the  event  of  success  in  the  litigation. 

Lord  CringUtie  said — I  have  also  come  to  the  conclusion,  that  the 
transaction  cannot  be  supported.  I  think  that  not  only  is  there 
such  a  rule  in  our  l^w  as  that  against  pactum  de  quota  litis;,  but 
that,  with  a  view  to  the  purity  of  our  judicial  proceedings,  it  is  of 
the  greatest  importance  it  should  be  strictly  enforced ;  and  there*- 


N<K  64.  COURT  OF  SESSION.  269 

fare,  if  wbat  Is  here  daimed  were  no  more  than  a  proper  compen-  i  Feb.  1831. 
aition,  idQ  I  would  be  for  setting  aside  this  transaction*    Let  the    ^■'■V*^ 
pustter  be  paid  liberally,  but  do  not  let  us  give  any  countenance  l^e!^'^  ^ 
to  the  agreement     I  think  the  transaction  &lls  under  the  statute     «77— 
abo.    According  to  Stair,  Bankton,  and  the  Decisions,  the  conse-  Qourt?"  ^ 
qoenee  of  a  contrayentaon  of  the  act  is  not  the  setting  aside  the  trans- 
action, but  deprivation  of  the  party  who  has  contravened.     But  I 
ttmfeaSy  I  am  at  a  loss  to  discover  the  means  by  which  our  prede- 
eetfora  arrived  at  that  conclusion.     The  statute  expressly  declares 
the  taiQsactioii  unlawfal*  and  it  superadds  the  penalty  of  depriva-* 
im  from  office.     These  authorities  appear  to  me  in  actual  oppo- 
ffltioD  to  the  statute,  and  I  hold,  therefore,  I  am  not  bound  by  them. 
It  is  said,  that  what  was  here  bargained  for  was  not  at  the  time 
tk0  sulgect  of  a  depending  action ;  and  it  is  true,  that  this  circum** 
glaiioe  has  been  found  to  exdode  the  application  of  the  statute. 
Bat  I  cannot  go  this  length.     The  statute  does  not  say  that  there 
must  be  a  depending  action ;  and  the  words  and  spirit  of  the  enact- 
ment exclude  such  interpretation.    But  if  I  were  mistaken  as  to  the 
appfication  of  the  statute,  I  am  clear  that  the  rule  against  pactum 
de  quota  litis  applies.     It  is  impossible,  I  think,  to  read  the  corre- 
^Kmdence,  and  not  admit  that  the  pursuer  entered  into  the  agree- 
ment as  the  defender's  agent  and  legal  adviser ;  and  I  am  of  opinion 
tkat  the  rule  applies  to  a  party  in  that  character,  whether  he  be  or 
notao  actual  practitioner  before  a  court.  I  would  not  enter  into  the 
question  of  fraad,  but  take  up  the  case  on  the  other  grounds  affect-  > 
ing  the  legality  of  the  transaction. 

Lord  Meadowbank  observed—*!  do  not  think  this  case  so  very 
dear  as  it  appears  to  your  Lordships.  If  the  question  be  not  whe- 
tkr  the  case  ought  to  go  to  a  jury,  I  have  no  hesitation  in  saying, 
tkt  I  do  Bol  see  grounds  for  charging  the  pursuer  with  fraud.  I 
do  not  see  authority  for  holding  that  either  the  statute  or  the  com- 
mon law  voids  this  transaction.  The  statute  says,  in  express  terms, 
that  die  transaction  there  described  shall  not  be  lawful  in  time  com- 
va^i  which  is  evidence  that  such  transaction  prior  to  the  enactment 
nm  not  held  to  be  pactum  illicitum ;  and  it  is  dear,  I  think,  that 
Sir  Oeoige  Madcenzie  takes  it  for  granted. that  there  was  no  such 
Tok  at  conubon  law.  Hien,  what  was  the  opinion  of  lawyers  on 
die  statute  ?  Madcenxie  says,  that  the  transaction  to  whidi  the  sta- 
tute applies  cannot  be  set  aside ;  and  it  was  found  in  the  case  of 
Uid  Cranston  Riddell  that  the  rule  applies  only  to  a  depending 
plea.  Lord  Stair^s  opinion  is  to  the  same  effect.  When  I  find 
nch  aathortties  interpreting  the  statute  in  this  maimer,  I  should 
think  I  wds  going  very  for  indeed,  if  I  set  up  my  own  opinion 
apinst  theuL    Berides,  the  statute  is  directed  only  against  practi- 


!  4  me, 

'^  i^ion  of 

Court. 
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1  Feb.  183U  tioners  before  a  court  of  law,  and  I  do  not  find  it  positively  alleged 
that  the  pursuer  was  a  procurator  before  any  court  Neither  did 
the  agreement  relate  to  a  depending  plea,  which  was  also  neces- 
sary for  bringing  the  transaction  under  the  enactment.  With  re- 
gard to  the  ground  adopted  by  one  of  your  Lordships,  that  the  pur- 
suer made  an  undue  use  of  his  superior  advantages  for  estimating 
the  risk  he  undertook,  that  enters  into  the  question  of  fraud. 

jtiiigment.  The  Court^  in  the  action  at  the  pursuer's  instance,  assoilzied  the 

defender,  reserving  to  the  pursuer  to  insist  in  any  competent  fonn 
for  payment  of  a  suitable  remuneration  for  his  trouble  as  agent  for 
the  defender ;  and  in  the  reduction,  reduced  and  declared  in  terms 
of  the  libel,  and  found  the  pursuer  liable  in  expenses. 

Lwd  MachenzUy  Ordinary.      For  the  pursuer,  SoUCrtn.  fCocfimr%)  M'NeSL     Jcht 
M*Crakm,  Agent.  For  the  defender,  Skene,  MarMB.  Jamee  AMjhns 

W.  S.  Agent         T.  Clerk. 

S. 


SECOND  DIVISION. 

No.  LXV.  1  February  1881. 

MILLER 

againa 

The  HERITORS  of  NEILSTON. 

Kirk. —  Wliere  a  church  is  reparable f  defidenty  of  aocammodatm 
does  not  entitle  tHie  parishioners  to  demand  an  enlargevnejut. 

The  church  of  Neilston  was  built  in  1762;  and  in  1797,  an  ad- 
dition was  made  to  it,  the  seats  in  which  were  let  annually  by  pub- 
lic roup,  and  the  proceeds  applied  in  aid  of  the  poor's  funds.  Hie 
population  of  the  parish,  according  to  the  census  of  the  year  1791, 
was  2380,  of  die  year  1801,-3796,  and  of  the  year  1821,-6549; 
and  from  a  report  prepared  by  the  elders  of  the  parish,  it  appeared 
that  in  1827  die  numbers  had  increased  to  6808.  This  progres- 
sive and  rapid  increase  of  population,  and  the  corresponding  en- 
largement of  the  yiUages  in  the  parish,  was  caused  principally  by 
the  introduction  of  numerous  and  extensive  manufacturing  establish- 
ments. 

In  182*2,  certain  inhabitants  of  the  parish  presented  a  petition  to 
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the  presbjrtery,  praying  for  additional  church  accommodation.     The  1  Feb.  18S1. 
heritors  havinir  refused  to  enlarsfe  the  church,  or  to  build  a  new    ^''■V*^ 
one,  the  presbytery  appointed  tradesmen  to  examine  the  cburch.  Hton  of  K^ii 
The  tradesmen  reported,  that  the  church  was  capable  of  containing  ston. 
914  persons,  and  that  the  walls  and  roof  were  in  good  condition. 
Reports  less  fiiTOurable  were,  afterwards  obtained  from  other  per* 
BODS ;  and  at  last  the  presbytery  found  that  the  church  was  not  in  a 
good  state  of  repair  either  in  the  wood  or  walls,  and  was  totally  in* 
raffident  for  the  accommodation  of  the  parishioners  capable  of  at- 
tending public  worship,  there  being  only  830  sittings,  while  the  legal 
proportion  of  examinable  persons  was  3192.  They,  therefore,  adopt* 
ed  a  plan  and  estimate  for  repairing  and  enlarging  the  building  so  as 
to  afford  the  requisite  aecommodation ;  and  assessed  the  heritors  in 
the  sum  of  L.4556,  payable  according  to  their  valued  rent.  Pending 
the  proceedings  in  the  application  for  additional  church  accommcH 
datkm,  but  previous  to  the  date  of  this  judgment  of  Ae  presbytery, 
the  heritors  repaired  the  church,  and  the  presbytery  found  it  was 
then  in  a  complete  state  of  repair,  and  sufficient  and  safe  to  preach 
in  in  all  weathers. 

The  heritors  suspended  a  charge  on  the  presbytery's  decree,  at  SutpcndcR* 
the  instance  of  the  collector  of  the  assessment,  mainly  on  the  ^'**^ 
grounds,  ./Ers^  that  it  was  now  settled  law,  that  where  a  church  is  in 
a  good  state  of  repair,  or  is  capable  of  being  sufficiently  repaired,  the 
iocreased  population  of  a  parish,  and  the  deficiency  of  church  a&* 
commodation,  do  not  create  any  obligation  on  heritors  to  enlarge 
the  church,  or  build  a  new  One  of  sufficient  dimensions ;  Smythe  v* 
Lynedoch,  13  May  1828»  and  authorities  there  referred  to.  Second* 
fyf  Supponng  the  parishioners  were  entitled  to  additional  accommo- 
dation, the  heritors  could  be  required  to  defray  the  expense  only 
of  such  part  of  the  enlargement  as  was  requisite  for  the  accommo- 
dation of  the  landward  part  of  the  population,  and  not  also  for  that 
of  the  inhabitants  of  the  towns  or  villages  within  the  parish ;  Feuars 
of  Crieff  V.  Heritors,  20  Nov.  1781,  M.  7924;  Parish  of  Peter* 
hoad,  affirmed  on  appeal,  24  Jan.  1802 ;  see  CarnielTs  Supp.  p.  24. 

The  charger,  inter  alia,  pleaded — That  the  repairs  executed  by  Cbarger't 
the  heritors,  pending  the  proceedings  before  the  presbytery,  could  ^'*^ 
not  affect  the  question  of  right  in  the  parishioners  as  it  stood  at 
the  date  of  their  application. 

The  Lord  Ordinary  pronounced  the  following  judgment  and 
opinion :  <  In  respect  that  it  was  not  proved  by  the  reports  of  the 
'  tradesmen  employed,  and  has  not  been  found  by  the  presbytery  of 
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]  Feb.  1631.   <  Paisley  on  congiddriog  those  reports,  that  the  chnrdi  of  Neiktoo 

*  was  in  such  a  state  of  dilapidation  as  to  require  to  be  robttiity  or  lo  be 

ton  uf  Nml"'  *  repaired  to  an  extent  substantially  equivalent  to  rebuilding,  find^ 

^<<">>  *  that  it  was  incompetent  for  the  presbytery  to  order  an  enhnge- 

^  ment  of  the  said  church  on  account  of  its  inadequacy  to  aeeom- 

<  modate  the  increased  population  of  the  parish ;  and  therefbresas- 

<  pends  the  letters s^mpliciter,  and  decerns;  finds  no  e^qpenaes  due.' 

<  Note. — It  was  determined  in  the  case  of  Methven,  14  May 
'  1828,  that  heritors  cannot  be  called  upon  to  enlarge  a  parish 

<  church,  when  in  good  repair,  on  the  ground  of  its  inadequacy  to 

<  accommodate  the  increased  population  of  the  parish ;  and,  aoeoid- 

*  ing  to  the  opinion  of  the  consulted  Judges  in  that  case  in  vegaid 

*  to  the  former  practice  of  the  Court,  even  the  permanency  et  Ae 
'  increased  populadoa  <  does  not  appear  to  have  been  consiifaredby 
^  the  Court  as  warranting  a  demand  to  enlarge  the  chureh^  mlesi 
<<  the  church,  at  th^  time  of  the  demand,  was  ao  ruinous  as  ddiet 
<<  to  render  it  necessary  to  rebuild  it,  or  to  give  it  such  extmsive 
<<  repairs,  that  an  addition  became  a  matter  of  little  moment  in  add- 
<^  ing  to  the  expense.'    Now,  in  the  present  case^  the  reports  sf 

<  tradesmen  obtained  by  the  presbytery  do  certainly  not  appear  to 
^  the  Lord  Ordinary  to  support  a  demand  for  the  enlargttient  of 

<  the  church  upon  that  ground;  and  aeeovdingly-  all  tkal  is  foumi 

<  upon  that  point  by  the  presbytery  is,  in  their  resdutioit  of  80  Au- 
«  gust  1827,  *  that  the  church  is  not  in  a  good  stste  of  repair,  aAer 
^<  in  the  wood  or  in  die  walls,'-^-^  findu^  fidling  very  fiir  short  in- 
'  deed  of  what  would  be  requisite,  according  to  tfie  fiih^  oonstnictioB 

<  of  the  rule  laid  down  in  the  ease  of  Methven,  to  subject  die  hen* 
«  Um  to  the  obligation  to  mlarge  it  In  shwt,  it  appears  to  tiis 
^  Lord  Ordinary,  up<m  looking  into  the  whole  proceedingsf,  tliat  Ae 

<  resolution  of  the  presbytery  cannot  be  maintained  on  the  state  of 

<  the  church,  but  truly  rested  on  the  state  of  the  population.' 

Judgment.  The  Couri,  upon  the  ground  stated  by  the  Lord  Ordinary,  unani- 

mously adhered ;  and  found  the  charger  liaUe  in  expenses  since  the 
date  of  his  Lordship's  interlocutor,  reserving  any  claim  of  relief 
against  his  employers. 

JLord  FuUaim,  OidiMry.     For  tiw  cfaaigcr,  Mun^  Pmn^.     Jdks  Mmr^  W.  8. 

Agent.         For  tbe  suspenden,  Dean  tfFac.  (Hop^^)  Sfwu         Wmu  PdtM^ 
VV.  S.  Agent.         F.  Clerk. 

s. 
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FIRST  DIVISION. 

No.  LXVL  2  Fdnnary  1831. 

JOHN  MURE  STEEL 

offoinst 

Mu  CATHERINE  BUCHANAN  o&  SMITH. 

JomiaDicnoH^-^Jii  a  painduip  proceedbiff  m  a  precept  hy  the  magie* 
Mtu  iff  a  imyhy  am  inberdkt  hwring  beem  gnadei  by  a  Sheriff y  €n 
Ae  eq/ptieuHom  ef  a  third  party  doAamg  Ae  praperfy  of  the  goode 
pemdedj  an  vbfeetiam  that  Ae  Sheriff  had  nojurisdictiimf  in  reaped 
Ae  preeept  fir  peMimg  had  been  granted  by  &e  magietraUif  and 
eMcattd  by  a  burgh  affieer^i  repdled* 

SiSBLy  a  creditor  of  Thomas  Bnchaiiaii  by  a  bill,  baTing  register* 
ed  Ae  protest  in  tbe  bmgli  court  of  Gla^pov,  and  obtained  an  ez- 
teet  containing  a  warrant  to  poind,  employed  an  officer  (tf  the 
hvgh  court  to  eseeute  a  poinding  of  Budiaiuui's  furniture. 

After  die  poinding  was  executed,  but  before  it  was  reported  by 
Aeeficer,  Mrs  Buchanan,  the  respondent,  presented  an  af^catioii 
tsdie  Sheriff  of  LanadEshire^  proceeding  cm  the  allegatioD,  tfaatthe 
gssds  poinded  were  her  property,  and  praying  for  an  interdict 
against  the  sale  or  lemofal  of  ihe  poinded  effects.  The  petitioii 
mn  ordered  to  be  senred,  and  interim  interdict  granted.  Sted  ob- 
jected to  the  jurisdictioai  of  the  Sheriff  to  stop  a  poinding  proceed* 
i^  upon  apreoept  of  the  amgistrates;  and  on  the  merits  pleaded 
that  the  goods  poinded  did  not  bdoag  to  the  respondeat.  The 
Sheiiff  rqMlled  the  {veUminary  defence  by  the  following  interlocu- 
tor: 
<  Finds,  thai  the  object  and  tme  intent  of  the  present  action  is 
sot  to  inteirapt  or  interfiare  in  any  manner  of  way  with  die  de- 
fender's proceedings,  under  the  extract  r^iistered  protest.  No.  5$ 
and  execution  indorsed  thereon,  to  the  effect  of  attaching  fumi- 
taie  or  other  goods,  the  property  of  the  defender's  debtor,  Tho- 
sns  Bachanan,  but  to  preTcnt  efiiedB,  wUdi,  it  is  averred,  bdong 
to  Ae  pvrsner,  a  third  party,  from  being  tahen  in  executioa  and 
aoU  towards  payment  <rf  a  debt  dne  by  Thomas  Buduman :  Finds, 
that  the  pursuer  produced  sufficient  prima  fade  eridence  of  her 
light  of  property  in  the  elEacts  in  question  ba  warrantmg  her  in 
prcaenting  the  petition.  No.  1,  and  the  Court  in  entertaining 
tiiat  application,  and  graatbg  the  interdict  ad  interim :  Finds» 
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8  Feb.  1831. 


Steele.  Bucb- 
anan  or  Smith. 


Pursuer*! 
PWai. 


Defender's 
Pleas. 


<  that  it  18  not  denied  by  tiie  defender,  that  his  place  of  residence 

<  is  outwith  the  jurisdiction  of  the  burgh  court  of  Glasgow,  or  tliat 

<  the  pursuer's  petition  was  served  on  him  personally,  as  set  fordi 

*  in  the  officer's  execution ;  and  in  the  whole  circumstances  of  the 

*  case  as  applicable  to  the  dilatory  defences,  repels  these  defenoesi 

^  and  sustains  the  action  as  competent  before  this  court' 

Steel  presented  a  bill  of  advocation  on  the  ground  of  incompe- 
tency, under  the  act  50  Greo.  IIL  c.  112,  §  26,  and  pleaded — 

One  inferior  judge  has  no  power  to  review  the  decrees  and  sen- 
tences of  another,  nor  even  power  to  review  his  own  decrees  after 
extract  Every  judge  is  vested  with  the  powers  necessary  to  sop- 
piH*t  his  own  jurisdiction  and  the  execution  of  his  decrees,  and  no 
other  inferior  judge  can  directly  or  indirectly  limit  the  opeiation  of 
that  diligence,  without  infringing  on  the  rights  essential  to  the  pre- 
servation of  judicial  authority*  When  a  poinding  is  executed  the 
officer  reports  the  proceeding  to  the  court  from  which  he  got  his 
authority,  and  obtains  a  warrant  to  sell.  The  precept  in  this  case 
was  directed  to  officers  of  the  burgh  oourt ;  it  was  executed  by  an 
officer  of  that  court ;  and  therefore  any  interruption  by  the  Sheriff 
against  carrying  this  decree  of  the  magistrates  into  effect  must 
create  a.  collision  between  the  two  courts.  It  is  very  different  in 
the  case  of  a  p<Hnding  proceeding  upon  an  expired  chaise  of  hom- 
ing. There  the  warrant  is  issued  by  the  Sovereign,  which  all  in- 
ferior judges  are  bound  to  assist  in  carrying  into  execution.  Bat 
Ae  Sheri£b  da  not  recognise  the  officers  of  .the  magistrates,  n<^  the 
magistrates  those  of  the  Sheriff.  Each  inferior  court  carries  its  own 
decrees  into  execution  by  its  own  proper  officers,  and  any  interfe- 
rence by  one  inferior  judge  to  prevent  the  execution  of  the  decrees 
of  another  would  obviously  lead  to  the  greatest  confusion^  and  is 
repugnant  to  the  proper  administration  of  justice.  These  piind- 
ples  have  been  rect^ised  by  different  decisions  of  the  Court; 
Smith  V.  Millar,  8  March  1634,  M.  7484 ;  Murray  v.  Millar,  1678, 
M.  2103;  Scotland  t;.  Lawrie,  12  June  1828;  and  a  case  very 
similar  to  the  present  was  decided  by  Lord  Hermand  at  the  Ciitnit 
Court  in  Glasgow  in  1824. 

Answered — The  Sheriff  possessed  full  jurisdiction  to  grant  an  in« 
terdict  against  any  improper  interference  with  the  property  of  the 
respondent  The  proceedings  were  steps  of  diligence  taken  upon 
the  responsibility  of  the  advocator,  and  under  which  he  was  making 
an  ill^;al  attempt  to  attach  the  property  of  a  third  party,  to  whom 
the  diligence  did  not  apply.  The  application  to  the  Sheriff  did  not 
imply  any  review  of  the  magistrates'  proceedings,  or  interfere  with 
the  execution  of  this  decree  as  against  the  effects  of  Thomas 
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Buchanan,  but  merely  sought  protection  against  that  decriee  being  2  Feb.  I83L 
pat  into  execution  against  the  effects  of  the  respondent ;  and  in-    ^i^py"^ 
deed  the  application  to  the  Sheriff  was  necessary,  in  consequence  *"*  ^'  5^^ 
of  the  advocator's  residence  not  being  within  the  jurisdiction  of  the 
magistrates* 

The  Lord  Ordinary  repelled  the  reasons  of  advocation,  and  add- 
ed the  following  note : 
<  Note. — The  process  by  which  a  debt  is  constituted,  and  a  war- 
rant for  execution  obtained,  terminates  when  the  decreet  is  ex- 
tracted. The  diligence  which  follows  upon  a  decree  is  a  process 
entirely  distinct  If  a  poinding  is  resorted  to,  the  messenger  or 
officer  employed  performs  a  double  function,  which,  before  this 
diligence  was  remodelled  by  the  54  Geo.  Ill,  completed  the  pro- 
cess by  a  transference  of  the  moveables,  or  their  price,  to  the  cre- 
ditor poihder,  though  it  was  subject  to  review  on  the  ground  of 
error.  By  that  statute,  the  messenger  or  officer  can  proceed  no 
brther  than  to  adjudicate  the  effects  poinded  to  the  creditor,  and 
he  must  report  his  poinding  to  the  Judge  Ordinary,  before  a  war- 
nmt  of  sale  can  be  obtained,  or  the  effects,  if  not  sold,  deliveied 
over  to  the  creditor.  But  neither  the  power  of  reviewing  the 
officer's  proceedings,  nor  that  of  receiving  the  report  of  the  poind- 
ing, is  confined  to  the  tribunal  before  which  the  debt  was  consti- 
toted.  Indeed,  in  many  cases,  as  in  that  of  the  Commissary  Court 
and  of  the  Justice  of  the  Peace,  the  debt  may  be  constituted, 
where  the  diligence  following  upon  it  can  in  no  shape  be  the 
subject  of  cognisance ;  but,  by  an  express  enactment  in  the  sta- 
tate  referred  to,  the  report  of  a  poinding  must  in  every  case  be 
made  to  the  Sheriff  or  Judge  Ordinary,  Neither  is  it  any  bar  to 
the  rep<^  being  received,  that  the  officer  employed  derived  his 
employment,  not  from  the  Judge  to  whom  he  reports,  but  from 
the  Crown,  or  some  other  authority.  It  seems  a  necessary  infe- 
rence, therefore,  that  if  there  is  any  legal  ground  for  stopping  a 
poinding,  which  does  not  impeach  the  decree  or  warrant  on  which 
it  proceeds,  any  Judge  Ordinary  within  the  bounds  is  competent 
to  grant  an  interdict.  By  doing  so,  he  creates  no  collision  be- 
tween his  own  jurisdiction  and  that  of  the  Court  who  gave  the 
decree,  and  no  inconvenience  is  likely  to  result  from  the  practice. 
If,  indeed,  th^  poinding  has  been  reported  to  one  Judge  Ordinary, 
and  a  dependence  thereby  created  before  him,  it  is  alike  incon- 
sistent with  principle  and  expediency,  that  another  Judge  Ordi« 
nary  riionld  be  entitled  to  intefere.' 

The  advocator  reclaimed^  but  the  Court  unanimously  adhered.      Judgmtnu 


276  DECISIONS  OF  THE  No.  66. 

2  Feb.  1881.  ^^^  Conkfium,  Ordiaaiy.        Act.  i>iai  ^Fdo.  (Hcp$i)  Jtmm  AmdtnmL       Jth 
V^^^^y  M'GUl,  Agent.         Alt.  Jtmeaon,  Pmuiqf.  CampM  ff  M^Dowd^  Agnii. 

6leel  V  Bucb-  ^^  Clerk. 

T- 


«iaii  or  Sooilli. 


SECOND  DIVISION. 

No.  LXVIL  2  F^ruary  188L 

MURRAY 

ALEXANDER  SMITH  and  JAMES  GIBSON. 

Im PLifiD  wiLL.«^R£rocATioir.— ^  person  koBoing  etrnfoeyed  ihe  to&nfe 
iff  his  eitatCf  by  different  eettiements^  to  the  same  eaiee  of  hartj 
e^ierwarde  executes  ano&er  deed^  in  whieh^  vpon  a  narrative  ofhee 
and  favour  to  a  particular  pereonf  and  a  design  to  setSe  his  moveahk 
effiotSf  he  dignmes  the  part  of  his  land  tohidi  was  contained  in  one  rf 
his  previous  setdements  to  the  above»mentioned  person  in  Uferentfjir 
her  liferent  use  oBenarfyf  and  to  his  heirs  and  disponees  in  fee;  the 
last  deed  eoniainisg  no  express  reooeation  of  former  settlements^  and 
the  whole  being  found  in  his  npositories  vncancdled  ;^'foundf  Aat 
(he  las^mentumed  deed  does  not  carry  the  lands  tiurein  contained  to 
the  1uirs-<st^law  of  thegremterf  buttoAe  heirs  and  disponees  afkig 
former  eetOement* 

m 

The  late  Alexander  WatBon  of  Turin  execnted,  in  1797»  a  deed  of 
settlementy  by  whidi  he  conveyed  certain  lands  therein  specified  to 
himself  and  the  heirs  of  his  body;  whom  £dling»  to  Alexander  Wat- 
son eeoiiOTf  his  fiither,  in  liferent,  for  his  liferent  use  ailenarlyi  and 
to  Miss  Mary  Carnegie,  daughter  of  the  kte  Sir  James  Ctenegie  of 
Sottthesk, fiart  in  fee,  and  the  heirs  whomsoerer  of  her  body;  whom 
fidling,  to  Patrick  Carnegie,  Esq.  of  Lower,  and  the  heiis  whonuo- 
ever  of  his  body. 

In  1798,  Alexander  Watson,  the  fether,  being  then  dead,  Mr 
Watson  executed  another  general  di^Kwition  and  deed  of  settlement^ 
by  wfaidi,  without  reroking  the  former  deed,  he  conyeyed  the  whole 
of  his  property,  heritable  and  moveable,  then  belonging  to  Um,  or 
which  might  belong  to  him  at  the  time  of  his  death,  to  himself  and 
the  lame  series  of  heixa^  omitting  only  the  liferent  to  his  fether. 

Miss  Mary  Carnegie,  the  first  substitute  called  to  the  snccessioii 
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Iff  these  deeds  after  the  heiis  of  the  granter's  body,  died  in  Fe-  8  Feb.  183U 
bniaiy  1828 ;  and  upon  the  8th  March  in  the  same  year,  Mr  Watson  ^^"^V^ 
ezeeated  a  third  deed,  which  proceeded  upon  the  narrative  of  <  &r  si^and 

*  your  and  regard  which  I  (the  grantor)  have  and  do  bear  to  Miss  Gibson. 

*  Elizabeth  Carnegie,  now  or  lately  residing  in  Edinbnrgh,  only 

*  surviving  daughter  of  the  deceased  Sir  James  Carnegie  of  Pit- 

*  arrow  and  Southesk,  Bart'  (the  sister  of  the  deceased  Miss  Mary 
Carnegie,)  *  and  with  a  view  to  make  provision  for  the  payment  €i 
( all  my  just  and  lawful  debts  at  my  death,  by  creating  the  same  a 
<  real  burden  affecting  my  lands  and  estate  after  mentioned,  and  in 

*  ordbr  to  settle  and  dispose  of  my  moveable  means  and  effects,  and 

*  to  make  provision  for  the  payment  of  certain  legacies,  as  afiier  spe- 

*  dfied,  with  other  good  causes  and  considerations,'  &c.  The  deed 
then  goes  on  to  convey  the  whole  of  the  lands  contained  in  the  pre- 
fioos  disposition  of  1797  to  the  said  Miss  £li2abeth  Carnegie  in 
liferent,  for  her  liferent  use  allenarly,  and  to  the  gnmter's  *  heirr 
*and  disponees'  in  fee,  with  power  and  fitcuky  to  the  liferentiiz  to 
Inirden  the  lands  for  the  payment  of  the  granter's  debts.  This  deed 
likewise  contained  a  general  settlement  of  the  whole  of  the  granter's 
moveable  estate  and  succession  in  &voar  of  the  said  Miss  Elizabeth 
Gamegie,  under  the  burden  of  certain  legacies,  and  of  keeping  down 
Ae  interest  of  the  debts  affecting  the  heritage  during  her  life ;  but 
it  contained  no  revocation  of  former  setdements. 

Mr  Watson  died  soon  after  the  execution  of  this  last  settlement, 
and  all  the  three  deeds  were  found  in  his  repositories  uncancelled  at 
the  time  of  his  death. 

As  he  had  no  heirs  of  his  body,  and  the  prior  substitutes  had  fiiil- 
ed,  Mr  Carnegie  of  Lower  purchased  brieves,  and  was  served  and 
retoored  heir  of  provision  under  all  tiie  three  settlements  and  dispo- 
atioiis  above  mentioned.  Miss  Elizabeth  Gamegie  afterwards  con- 
▼eyed  to  him  her  right  of  liferent,  and  all  the  other  rights  and  powers 
iphieh  were  in  her  person  affecting  the  said  lands.  And  Mr  Mup- 
lay,  as  the  trust  assignee  of  Mr  Carnegie,  then  raised  the  present 
aeCion  of  constitution  against  tiie  heirs-portioners-at-law  of  Mr  Wat- 
ym^  to  render  effectual  the  disposition  and  assignation  in  his  fii^* 
▼our. 

The  defenders  appeared  and  phaded'^Tbat  the  last  settiement  Defenden* 
of  1828  had  operated,  as  to  the  IudSb  therein  contained,  an  alteration  ^^^^ 
and  rerocation  of  the  former  settiement  of  1797,  giving  expressly 
ilie  fee  of  these  lands  to  tiie  heirs  and  diqponees  of  Mr  Watson,  and 
not  tiie  heirs  called  by  the  former  deed.  And  that,  althoi^h  the 
term  heirs  was  sometimes  flexible,  and  its  meaning  m%ht  be  explain- 
ed or  iUostiated  by  other  passages  of  the  deed  in  which  it  was  used. 
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S  F6b.  1831.  it  was  altogether  incompetent  to  go  to  any  other  deed,  andsti&lett 
to  resort  to  extraneous  matter,  or  other  evidence,  to  £nd  oat  tke 
gratiter's  intention,  and  to  alter  the  words  of  his  destination;  Reid 
V.  Prondfoot,  6  Dec.  1758,  M.  12,344 ;  Duke  of  Hamilton  v.  Dou- 
ghis,  9  Dec«  1762,  M  4358;  and  Kendal  and  Co.  v.  Campbell, 
18  June  1766,  M,  12,35L  -  The  term  *  disponees'  in  a  mortis 
eausa  settlement,  wherein  disponees  other  than  the  granter's  heb 
are  designed,  can  only  mean  subsequent  disponees* 


Punuer*8 
Pleas. 


The  pursuer  answered — That  the  term  heirs  is  flexible,  and  may 
mean  heirs  of  provision  as  well  as  heirs  of  line ;  and  that  where  a 
party,  having  already  executed  a  general  settlement,  afterwards  exe- 
cutes a  new  deed  relative  to  a  part  of  his  estate,  and  for  a  particu- 
lar purpose,  without  recalling  his  previous  general  settlement,  all 
right  taken  to  his  ^  heirs  and  disponees'  in  the  partial  deed  must  be 
held  to  be  in  favour  of  the  heirs  and  disponees  called  by  the  pre- 
vious general  settlement ;  Weir  v.  Steele,  7  Feb.  1745,  iL 
11,359 ;  Robson  v.  Robson,  18  Feb.  1794,  M.  14,958;  Ande^ 
son  V.  Anderson,  11  June  1829» 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :   ^  The  Lord  Ordinary  having  heard  parties'  procurators,  and 

<  considered  the  closed  record,  finds,  that  the  late  Alexander  Wat- 

*  son  of  Turin,  by  his  deed  of  settlement  of  13th  October  1797,  dis- 

*  poned  certain  parts  of  the  lands  belonging  to  him  in  favour  of  him- 
*'  self,  and  the  heirs  whomsoever  of  his  own  body ;  whom  fidUng,  liis 

*  father  in  liferent,  for  hfi  liferent  use  allenarly,  and  Miss  Mary 
^  Carnegie,  daughter  of  the  deceased  Sir  James  Carnegie  of  Soath- 

*  esk,  Bart,  in  fee,  and  the  heirs  whomsoever  of  her  body ;  whom 

*  fidling,  Patrick  Carnegie,  Esq.  of  Lower,  and  the  heirs  whomso- 
«  ever  of  his  body ;  whom  Ming,  his  own  nearest  heirs  and  asdg. 

<  nees  whomsoever :  Finds,  that  by  deed  of  22d  January  1798,  the 
^  said  Alexander  Watson,  his  father  being  at  that  time  dead,  exe- 

*  cuted  a  general  disposition  of  the  whole  property,  heritable  and 

*  moveable,  belonging  to  him,  or  which  should  belong  to  him  at  the 
'.  time  of  his  death,  in  &vour  of  himself,  and  the  series  of  heirs  caD- 

<  ed  in  the  former  deed :  Finds,  that  Miss  Mary  Carnegie,  the  fiist 

<  substitute  named  in  these  deeds,  died  in  the  beginning  of  Febniaiy 

*  1828:  Finds,  that  upon  the  8th  of  March  I828»  the  said  Aleian- 

<  der  Watson,  upon  the  recital  of  his  feivour  and  regard  for  Min 

*  Elizabeth  Carnegie,  a  sister  of  the  above-mentioned  substitute,— 

<  of  his  wish  to  provide  for  the  payment  of  his  debts,  by  making 

<  them  real  burdens  affectiug  his  lands, — and  of  his  intention  *  to  set- 
<^  tie  and  dispose  of  his  moveable  means  and  effects,'  disponed,  inter 
f  alia,  a  certain  part  of  the  lands  belonging  to  him,  being  those  con- 
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tamed  in  ike  first  settlement^  of  the  13th  October  1797)  to  and  in  s  Feb.  1831. 
fcToar  of  the  said  Miss  Elizabeth  Carnegie  in  liferent,  during  all    ^<fl^/^ 
the  days  of  her  lifetime,  in  case  she  should  survire  him,  for  her  life^  smS!^  d 
rent  use  ailenarly,  and  to  his  heirs  and  disponees  in  fee :  Finds,  that  gumoo* 
this  last-mentioned  deed  contains  no  express  revocation  of  the  for-* 
mer  settlements :  Finds,  that  the  whole  of  these  deeds  were  found 
vncancelled  in  his  repositories  at  his  death:  Finds,  that,  in  these 
ctreumstances,  and  according  to  the  legal  construction  of  the  said 
settlements,  the  deed  of  8th  March  1828  cannot  be  held  to  imply 
a  revocation  or  alteration  of  the  former  settlements,  in  so  &i  as  re«* 
gards  the  fee  of  any  part  of  the  lands  of  the  disponer ;  and,  there* 
fore,  repeb  the  defences,  and  declares  and  decerns  in  terms  of  the 
libel ;  finds  no  expenses  due** 
<  Note. — It  is  perfectly  understood  that  the  term  <  heirs  and  as^ 
M  ngnees^  does  not  necessarily  and  technically  denote  the  particular 

*  series  of  heirs  of  line.    It  admits  of  construction,  and  may  be  eon** 

*  rtroed  as  referring  to  persons  on  whom  the  diaracter  of  heir  or 

<  disponee  has  been  conferred  by  the  granter's  former  settlements. 

*  No  doubt  sudi  a  reference  is  often  completely  excluded,  as  in  the 
« case  supposed  in  argument  on  the  part  of  the  defenders.  When 
'  a  party  dispones  his  lands  in  favour  of  one  series  of  persons,  and 

<  afterwards  dispones  the  same  lands  in  favour  of  anotiier  series  of 
■  persons,  whom  Mling,  his  heirs  and  assignees, — ^this  last  expres- 
'  tton  could  not  well  be  held  to  apply  to  the  pities  called  in  the 
'  first  deed,  for  d&e  very  obvious  reason,  that  their  character,  whether 

*  as  heirs  or  disponees,  would,  in  that  case,  be  extinguished  by  the 

*  force  of  the  revocation,  or  alteration  of  the  disposition  in  their  fa- 

*  voor,  necessarily  implied  in  the  appointm^it  of  the  new  disponees 

<  in  the  second  deed.    This  seems  to  have  presented  a  great  diffi«> 

*  Cttlty  in  the  case  of  Weir  v.  Steele,  and  Pattens  v.  Hamilton,  in 

*  which  the  terms  of  the  marriage»contracts  in  fiivour  of  the  children 

<  of  the  marriage  admitted,  upon  very  plausible  grounds,  of  being 

<  considered  as  in  themselves  revoking  the  former  dispositions,  and, 

<  consequently,  as  necessarily  excluding  the  application  of  the  term 
^  heirs  and  assignees'  to  these  former  disponees.   But,  even  in  those 

<  cases,  the  difficulty  was  got  over,  on  the  ground,  as  the  Lord  Or- 

<  dinary  understands,  that  the  efiect  of  the  marriage-contracts,  in 

<  rehtion  to  the  previous  dispositions,  was  qualified  by  reference  to 

<  the  particular  object  of  those  contracts,  and  that  consequently,  ex- 
'  cept  in  regard  to  that  object,  viz.  the  interest  of  the  diildren,  the 

*  rights  of  the  former  disponees  remained  in  force. 

'  In  the  present  case  no  such  difficulty  occurs.     The  late  Mr 

*  Watson,  by  his  first  deeds  of  1797  and  1798,  in  favour  of  himself, 
'  and  the  heirs  whomsoever  of  his  body,  whom  failing,  the  series  of 
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<  pereons  there  namedt  truly  constitated  those  penons  his  <  hdit,' 
^  if  regard  be  to  be  had  to  the  form  of  their  socceflrion,  and  his  <  difr- 
^^  poneeS)'  if  regard  be  had  to  the  nature  of  the  deed  by  which  that 

<  succession  was  appointed.  But  the  deed  1828  contains  no  <fiqw- 
^  sition  of  the  fee  of  the  estate  in  fitvour  of  any  individuals  prefeired 

<  to  the  parties  called  by  the  former  settlement,  but  proceeding  on 

*  the  narrative  of  his  regard  for  Miss  Carnegie,  and  of  his  intention 

<  to  settle  his  moveable  estate,  it  amveys  the  ^ole  moveable  estite 

<  to  her,  as  executrix,  and  certain  of  his  lands  to  her  in  liferent,  and 
^  his  <  heirs  and  disponees'  in  fee ; — a  form  of  expression  idiieh,  it 
'  may  be  observed,  is  peculiar,  and  is  very  different,  indeed^  fron 

<  the  general  clause  of  devolution  employed  in  his  fonner  deeds,  viz. 
**  his  nearest  heirs  and  assignees  whomsoever/     In  these  circom- 

<  stanoes,  it  appears  to  the  Lord  Ordinary,  diat,  mooardiag  to  the 

<  true  construction  of  these  settlementB,  the  teim  *  heirs  and  di^MK 
*^  nees,'  employed  in  a  deed  executed  according  to  its  narrative,  fcr 
^  the  purpose  of  creating  a  liferent,  cannot  be  held  to  denote,  and 

*  was  not  intended  to  denote,  his  heirs  of  line,  but  is  applicable  t» 

*  the  parties  clearly  entitled  to  that  designation  in  virtue  <tf  the  fior^ 
^  mer  deeds,  and  not  deprived  of  it  by  any  thing  contained  in  At 

*  deed  in  dispute/ 


Judgment. 


Opinion  of 
Court. 


The  defenders  reclaimed^  but  the  Court  unanimously  refused  thdr 
note. 

Lord  Gknl/ee. — I  can  have  no  doubt  at  all  that  this  ioterlocntor  it 
right 

Lord  Meadowbank. — I  am  of  the  same  opinion.  The  note  of  the 
Lord  Ordinary  exhausts  the  whole  case,  and  explains  deariy  the 
principle  on  which  the  interlocutor  rests. 

Ijord  Cringhtie. — Even  if  there  were  no  previous  judgm^its  oa 
the  point,  1  should  hold  it  quite  dear  that  the  pursuer  must  succeed 
in  this  case  on  its  own  merits. 

The  Lord  Juttice^Ckrk  concurred. 


LordFykrtimf  Ordinary.       Act.  Skm$,  Smjfth,       AU.  GrrnnMildip 
JON  jr  Mwrray,  and  MacmiBan  jr  ChwUf  Agents.        F.  Clerk. 
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FIRST  DIVISION. 

No.  LXVIII.  3  February  1831. 

WILLIAM  EWING 

WILLIAM  WALLACE, 

Competent  and  omitted. — Expenses. — ^25  Geo.  III.  c.  80,  §  1. 
— 87  Geo.  Ill,  c.  90,  §  7.—- -4  decree  of  the  Jury  Court  for  expen^' 
eainAe  agenJte  name  having  been  suspended,  on  the  ground  that 
Mf  agent  had  not  taken  out  his  attorney  license  when  the  expenses 
were  incurred,  fnmd  that  the  objeetion  ought  to  have  been  pleaded 
at  the  time  the  decree  was  pronounced,  and  therefore  was  barred  as 
competent  and  omitted* 

In  an  action  at  the  inatance  of  a  person  of  the  name  of  Wight 
agaiBSt  the  saspendep  Ewing,  Wallace  conducted  the  case,  as 
Wight's  agent,  during  part  of  the  proceedings  in  the  Jury  Court, 
from  April  to  December  1827.  Judgment  went  against  Ewing, 
sml  he  was  found  liable  in  expenses.  The  account  of  expenses 
liaring  been  audited,  the  Jury  Court,  in  approving  of  the  Auditor's 
report,  allowed  decree  to  go  out  in  Wallace's  name,  for  the  pro- 
portion of  the  expenses  which  had  been  incurrisd  to  him  during  the 
time  he  acted  as  Wight's  agent 

Wallace  haying  extracted  this  decree  gave  Ewing  a  charge  for 
payment  Ewing  presented  a  bill  of  suspension,  on  the  ground 
that  the  charger  was  not  entitled  to  sue  for  these  expenses,  not  ha« 
▼ing  been  possessed  of  an  attorney  license  during  tlie  time  these 
expenses  were  incurred.  Hie  Inll  of  suspension  having  been  pass- 
ed, some  communing  took  place  between  the  parties  for  a  settle- 
ment Wallace  offered  to  withdraw  the  chai^re  on  certain  condi- 
tions, which  not  having  been  acceded  to  by  Ewing,  the  letters  were 
expede. 

f 

Pleaded  for  the  suspender — 

The  charger  having  taken  out  decree  for  expenses  in  his  own  Suspender^s 
mme,  when  he  was  not  possessed  of  the  requisite  attorney  license       **' 
or  certificate,  entitling  him  to  sue  for  and  recover  law  expenses, 
the  charge  upon  that  decree  was  illegal  and  unwarrantable,  and 
ought  to  be  simplidter  suspended.     Even  if  he  had  been  possess- 
ed of  the  requinte  certificate,  yet  not  having  recorded  or  entered 
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3  Feb.  1831.  it  in  the  Court  when  the  expenses  were  disbursed,  he  is  not  en- 

^^■^V^^    titled  to  sue  for  payment ;  25  Geo.  III.  c.  80,  §  1 ;  87  Geo.  Ill, 

Ewitig  V.  Wai.  ^    ^^^  J  ^  .   Robertson  «.  Strachan,  29  June  1826.    These  pleas 

cannot  be  repelled  as  competent  and  omitted,  as  the  suspender  had 

no  opportunity  of  stating  them  till  he  received  the  present  chaige. 


Pefendcr's 
Pleas. 


Answered — The  chai^r  took  out  two  certificates,  one  in  No- 
vember 1827,  and  the  second  in  June  1828.  There  was  no  officer 
then  appointed  in  the  Jury  Court  for  recording  the  licenses;  bat 
these  two  certificates  were  recorded  by  the  proper  officer  of  tlie 
Court  of  Session  in  March'  1829,  before  the  present  charge  vas 
given.     The  statutes  founded  on  by  the  suspender  do  not  iqpply. 

But  the  decree  under  suspension  being  a  decree  in  foro^  the  plea 
of  the  suspender,  even  if  it  had  originally  been  good,  is  now  liable 
to  the  objection  of  competent  and  omitted,  and  therefore  cannot  be 
sustained. 

The  Lord  Ordinary  suspended  the  letters  simpliciter,  *  reserving 
^  any  claim  for  the  expenses  charged  for  which  may  be  competent 

*  to  Archibald  Wight'     His  Lordship  added  the  following  note : 

<  The  objection  of  competent  and  omitted  was  ineffectual  m  the 
^  case  of  Robertson  v.  Strachan,  where  a  charge  was  suspended  in 
'  circumstances  similar  to  the  present ;  and  the  Lord  Ordinary  is 

*  not  aware  of  any  distinction  betwixt  the  proceedings  in  the  Court 
^  of  Session  and  those  in  the  Jury  Court,  as  to  taking  out  decrees 

<  for  expenses  in  the  name  of  the  agent,  which  should  render  tbat 

<  decision  inapplicable  as  an  authority  to  the  present  case.    He 
^  has  made  a  similar  reservation  to  that  which  was  inserted  in  the 

<  Court's  interlocutor  in  the  case  of  Robertson.' 


Judgment. 


Opinion  of 
Court. 


Wallace  presented  a  reclaiming  note ;  upon  advising  which,  the 
Court  altered  the  interlocutor  of  the  Lord  Ordinary,  and  found  the 
letters  orderly  proceeded ;  and  found  the  suspender  liable  in  ex- 
penses. 

Lord  Gillies, — The  objection  appears  to  have  been  precisely  the 
same  in  the  case  of  Strachan,  but  I  do  not  see  that  the  plea  of  com- 
petent and  omitted  was  noticed  there.  It  is  a  question  of  impcff- 
tance  and  difficulty.  Here  was  a  decree  in  foro  contentioso.  The 
decree  for  expenses  was  taken  out  in  the  agenf  s  name.  Why  was 
the  objection  not  stated  at  the  time,  which  might  have  prevented 
decree  going  out  ?  The  doctrine  of  competent  and  omitted  applies 
here.  It  is  said  the  decree  passes  as  a  matter  of  course,  but  that 
was  just  because  no  objection  was  stated.  Suppose  a  party  were 
to  allow  the  Court  of  Justiciary  to  give  decree  for  expenses  to  his 
opponent,  could  that  decree  be  suspended  in  this  Court,  upon 
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gnmnds  which  should  have  been  stated  before  decree  was  pro^  3  p^b.  i83i. 
nonneed  ?  No  doubt  the  act  says  that  an  agent  who  has  not  taken    V^yi^/ 
oat  his  license  cannot  prosecute ;  but  if  he.  does  prosecute  and  ob-*  Swing  v.  Wa). 
tain  decree,  how  can  the  act  apply?  The  plea  of  competent  and 
omitted  is  very  important,  and  I  do  not  think  it  was  considered  in 
Strachan's  case. 

Lord  President — It  will  not  do  for  a  party  to  take  out  his  license 
aAerwards.  That  will  not  cover  the  preceding  part  of  the  year.  It 
was  found  in  the  case  of  Ellis  v.  Connel,  26  June  1822,  that 
the  Hcense  must  be  taken  out  ten  days  before  the  time  to  which 
it  applies,  and  therefore  cannot  draw  back.  But  no  doubt  the  ob- 
jection might  have  been  stated,  and  ought  to  have  been  stated, 
at  die  time  decree  was  applied  for.  Here  the  party  has  follow- 
ed out  his  action  and  suit ;  and  having  obtained  decree,  can  we  sus- 
pend it  ?  Could  we  suq[>end  a  decree  of  this  Court  pronounced  in 
ferocontentioso? 

LogdNewttMy  (Mioarjm         Act.  Demt  ofFae,  {Hope, J  Mmthmd.  WoOtenpoon 

jf  Mackf  Agents.         Alt.  Cumnghame.        Partyt  Agent.        H,  Clerk. 

T. 


FIRST  DIVISION. 
No.  LXIX.  3  February  1831. 

HUNTER  AND  OlUERS 

offainst 
GARDINER  and  Others. 

Bankrupt. — Sequestration. — Stat,  64  Geo.  III.  c.  137. — Se- 
fiedratian  being  awarded  against  a  party  as  an  insurance^oker  in 
Scodandy  it  was  recalled  on  the  application  of  some  of  the  creditors^ 
m  the  growfidy  that  the  circumstance  of  the  party  holding  a  policy 
df  insurance  did  not  render  him  liable  to  the  statutory  sequestration^ 
the  insurance  company  being  an  English  company^  whose  policies 
of  insurance  toere  signed  only  in  England^  although  they  had  a  board 
(fmanagement  in  Edinburgh^  through  which  applications  were  trans-- 
nutted  to  the  board  in  England* 

The  respondent,  Gardiner,  presented  a  petition  to  the  Court  of  Ses- 
sion for  the  statutory  sequestration,  the  affidavit  from  the  concurring 
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Hunter  and 
Others  v,  Gar< 
diner  and 
Others. 


3  Feb.  1831.  creditor  bearing,  <  that  tlie  deponent  believes  that  the  said  Oeorgv 

*  Gardiner  is  an  insuitoce-broker  in  Edinburgh,  or  at  least  a  partner 
^  or  holder  of  a  share  or  shares  in  the  undertaking  known  by  the 

<  name  of  the  Norwich  Union  Life  Insurance  Society,  for  insurance 

*  on  lives,  and  granting  annuities,  and  is,  as  such,  according  to  the 
^  deponent's  belief,  within  the  description  of  persons  whose  estates 

<  are  liable  to  sequestration  in  terms  of  the  act  54  Oeo.  III.  c  137, 
^  and  not  within  the  exceptions  therein  specified.' 

Sequestration  was  awarded  by  the  Lord  Ordinary  on  the  BiOs, 
and  an  interim  fiictOr  and  trustee  was  afterwards  appointed ;  but 
no  farther  steps  were  taken. 


Petitioners* 
XMeas. 


During  these  proceedings,  the  present  petition  was  presented  by 
Mr  Hunter  and  some  other  creditor,  to  the  Lord  Ordinary  on  the 
Bills,  for  a  recal  of  the  sequestration,  on  the  ground  that  Mr  Gar- 
diner did  not  £ei11  within  the  description  of  persons  entitled  to  ap» 
ply  for  sequestration  in  terms  of  the  bankrupt  statute.  The  de- 
scription of  persons  entitled  to  apply  is,  ^  any  person,  being  a  mer- 
^  chant  or  trader  in  Scotland  in  gross  or  in  retail,  or  a  banker, 
^  broker,  or  underwriter,  or  a  manufacturer  or  artificer,  and  in  ge- 

<  neral  any  person  who,  either  for  himself,  or  as  agent  or  tactor  for 

<  others,  seeks  his  living  by  buying  and  selling,  or  by  the  work- 
^  manship  of  goods  or  commodities,  or  by  any  of  the  foreg^in^  oe- 

<  cupations,  or  holds  a  share  in  any  such  undertaking,'  &e.  But,  in 
the  present  instance,  Mr  Gardiner  merely  holds  a  policy  of  insu- 
rance on  his  life,  effected  with  the  Norwich  Union  Life  Insurance 
Company,  which  does  not  make  him  an  insurance-broker  in  any 
acceptation  of  the  term.  1.  The  Company,  indeed,  is  not  a  trading 
insurance  company  at  all,  but  a  mutual  benefit  society,  which,  from 
its  constitution,  renders  it  impossible  that  any  loss  can  accrue  to  the 
insured;  and  the  designation  of  insurance-broker  might,  with  equal 
justice,  be  applied  to  subscribers  to  the  Widows'  Schemes  of  the 
Faculty  of  Advocates,  Writers,  and  Solicitors,  and  to  all  the  friend- 
ly benefit  societies  in  the  country.  Mr  Gardiner  neither  was  a 
partner  of  an  insurance  broking  company  in  the  sense  contemplated 
by  the  statute,  nor  did  he  bona  fide  gain  his  livelihood,  nor  any  part 
of  it,  by  the  occupation  of  a  broker  of  any  kind. 

2.  But  whatever  may  be  held  to  be  the  character  of  the  society 
in  question,  or  its  members,  it  cannot,  as  being  an  Elnglish  society, 
qualify  them  for  sequestration  in  Scotiand.  Although  they  ha4  a 
board  of  management  in  Edinburgh,  the  business  of  the  society 
was  not  truly  carried  on  there ;  for  all  applications  firom  Scotland, 
and  all  policies  of  insurance,  were  carried  into  effect  by  the  EngBsh 
board  of  management  alone. 
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It  was  answered — K  That  the  statute  embraced  not  merely  the  3  Feb.  1831. 
profession  of  a  banker,  broker,  or  underwriter,  but  also  expressly  in-   ^^V^^ 
daded  all  who  hold  a  share  in  any  such  undertaking ;  and  it  had  been  oAerriJ!"Giir- 
setded  in  a  variety  of  cases,  that  it  was  not  necessary  that  the  par-  diner  and 
ty  should  have  gained  his  living,  or  even  a  principal  part  of  his  live- 


lihood, by  means  of  the  occupations  set  forth  in  the  statute.  It  itespondents* 
had  been  held  sufficient  that  he  has  a  share  in  some  concern  which 
fidls  under  the  provisions  of  the  act,  and  it  matters  not  how  incon- 
siderable the  interest  may  be  which  he  has  in  it ;  Scott  v.  Yeitch, 
9  Feb.  1790;  Stewart  v.  Greig,  15  Feb.  1812;  Dick  t;.  Lyell's 
Tmstees,  28  Jan.  1815;  Cramond  v.  Hogg,  21  Feb.  1815;  James 
Bristow  Fraser,  20  Dec.  1828. 

2.  The  fiu^  that  the  Norwich  Union  Company  carried  on  busi- 
ness in  England  cannot  exclude  Mr  Gardiner  from  the  benefit  of 
a  sequestration  in  Scotland.  The  business  in  Scotland  was  carried 
<m  by  a  board  of  management  in  Edinburgh.  A  considerable  part  of 
tkeir  funds  was  vested  in  Scotland,  and  the  partners  of  the  company 
were  Scotch  as  well  as  English. 

The  Omrtf  upon  the  report  of  the  Lord  Ordinary,  recalled  the  Judgment. 
sequestration,  on  the  ground,  as  it  was  understood,  that,  as  the  com- 
pany with  whom  the  respondent  had  effected  his  insurance  was  an 
English  company,  whose  policies  were  signed  in  England,  and  had 
no  proper  domicil  in  Scotland,  although  business  was  done  by  a 
board  of  management  in  Edinburgh,  the  mere  circumstance  of  the 
respondent's  holding  a  policy  of  insurance  with  such  a  company 
did  not  constitute  him  an  insurance-broker  in  Scotland,  in  the  mean- 
bg  of  the  statute. 

LsrdNtwifm,  Ordinary  on  tbe  Bills.         For  the  petitioner,  Dean  of  Foe,  (Hcft,)  G, 

Niipkt,  jytrnkaar  ff  Knox,  Agents.  AU.  SAene,  Anderson,         Joimiu  ^ 

Agent.        D.  Clerk. 

c. 
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SECOND  DIVISION. 
No.  LXX.  4  February  1881. 

PATON 

(zgainst 
FERRIER. 

Bankrupt. — Sequestration. — Stat.  54  Geo.  III.  c.  137. — 
RiGHT  IN  Security. — Cautioner. — I.  It  is  competent  to  lodge 
a  claim  of  debt  with  a  trustee  upon  a  sequestrated  estate  and  to  try 
the  validity  of  the  debt  in  that  shape,  at  any  time  previous  to  his  dis- 
charge, although  the  sequestration  may  have  come  practically  to  a 
close,  by  the  payment  in  full  of  all  the  other  claims  lodged  in  it  long 
prior  to  the  appearance  of  the  last  claim, 

IL  A  purdiaser  liaving  paid  off  a  real  security  affecting  his  land,  m 
order  to  save  it  from  eviction,  is  not  entitled  to  take  an  assiynation  to 
a  collateral  cautionary  obligation  held  by  the  creditor,  so  as  to  coHr 
vert  it  into  a  claim  of  relief  in  his  otxm  favour  against  the  cautioner. 

The  affairs  of  Mr  Charles  Lyell  fell  into  disorder,  and  bis  estate 
was  sequestrated  on  Idth  February  1819,  Mr  Ferrier  being  ap- 
pointed the  trustee.  All  the  regular  proceedings,  notices,  and  ad- 
vertisements were  given  under  tbe  sequestration,  and  aU  the  claims 
which  were  entered  and  sustained  having  been  paid  in  fiill,  or  agreed 
to  be  settled  in  a  manner  agreeable  to  the  creditors,  a  final  meeting 
was  held  on  the  ISth  March  1829,  at  which  the  minutes  bore,  that 
a  proposition  from  Mr  Lyell,  for  the  Settlement  of  the  balance  and 
interest,  having  been  thought  unobjectionable,  the  meeting  declared 
^  that  the  sequestration  should  be  considered  at  an  end,  as  fiur  as  re- 
<  gards  the  management  of  the  trustee.'  No  exoneration  or  jadidal 
discharge  of  Mr  Ferrier,  as  trustee,  was  however  applied  for. 

On  the  20th  May  1829,  the  claim,  to  be  immediately  noticed,  was 
lodged  with  Mr  Ferrier;  but  he  refused  to  sustain,  or  to  take  it  into 
consideration,  on  the  ground  that  his  function  as  trustee  on  the  se- 
questrated estate  of  Mr  Lyell  was  already  concluded. 

The  claim  was  as  follows :  A  person  of  the  name  of  Douglas  sold 
the  lands  of  Blackburn  to  James  Jordan  Wilson,  coming  under  a 
variety  of  obligations,  and  amongst  others,  to  take  a  lease  of  the  lands 
for  nineteen  years  from  Martinmas  1810,  at  the  rent  of  L.4,  4s.  per 
acre,  in  case  the  purchaser  required  him  to  do  so.  Wilson  after- 
wards redisponed  to  Douglas  at  the  price  of  L.  10,000,  to  be  paid 


ncr. 
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as  follows,  viz.  L.1000  at  Martinmas  ISIO,  L.IOOO  at  Martinmas  4  Feb.  18.31. 
1811,  L.lboO  at  Martinmas  1813,  and  the  remaining  L.8000  at  ^'"'V**^ 
Martinmas  1819 ;  the  whole  to  bear  interest  from  Martinmas  1809,  ^*°*' ""'  ^*'" 
and  the  whole  price  and  interest  to  constitute  a  real  lien  and  burden 
•n  the  lands  until  paid.  Mr  Lyell,  and  a  person  named  Dick,  be- 
came bound  also  in  a  collateral  security,  as  cautioners  for  the  three 
first  instalments  of  LJOOO  each,  and  for  the  interest  of  the  whole 
price  up  to  the  term  of  Martinmas  1813. 

The  object  of  Douglas  in  these  transactions  seems  to  have  been 
to  give  his  estate  an  apparent  and  fictitious  value  in  the  market,  by 
keq)ing  up  a  nominal  rent  and  price ;  but  none  of  the  other  parties 
were  participant  in  this  device. 

In  October  1813,  being  reinvested  in  the  lands  upon  Wilson's 
disposition,  he  ^Id  them  to  Mr  James  Bristow  Fraser  for  L.  11,500, 
of  which  L.500  was  paid  immediately,  and  Fraser  granted  a  bond 
for  L.1 1,000,  payable  at  the  same  terms  as  Douglas  was  bound  to 
pay  that  sum  to  Wils<m.  Douglas  also  became  personally  bound 
to  Eraser  to  guarantee  the  existing  rent  of  L.448  per  atmum^  during 
a  nineteen  years'  lease. 

The  tenant  fidled  almost  immediately  after  Mr  Fraser's  entry 
into  possession,  and  the  lands  were  let,  by  warrant  of  the  Sheriff, 
during  the  remainder  of  his  lease,  for  a  valued  rent  of  only  L.264. 
In  the  meantime,  the  first  instalment,  due  at  Martinmas  1810,  was 
paid;  but  Douglas,  being  soon  afterwards  in  labouring  circumstan- 
ces, asfflgned  over  Mr  Fraser's  bond  for  the  price  to  Wilson.  That 
person  then  attempted  to  enforce  his  personal  claim  upon  this  assig* 
nation  against  Fraser,  but  was  met  in  a  suspension  by  a  plea  of 
compensation  against  his  cedent  Douglas,  on  his  warrandice  of  the 
existing  rent  to  Fraser.  This  plea  was  sustained.  But  Wilson,  be- 
sides this  assignation,  held  also  his  real  security  over  the  lands  for 
the  whole  part  of  die  price  which  remained  unpaid,  and  the  colla- 
teral cautionary  obligation  of  Lyell  and  Dick  for  the  second  and 
third  instalments,  with  the  interest  He  therefore  proceeded  to 
sake  his  real  lien  effectual,  by  an  action  of  declarator  and  removing 
against  Fraser,  and  other  steps  of  real  diligence  against  the  land. 

Fraser  was  consequentiy  induced  to  pay  the  whole  price  to  save 
bis  estate  from  eviction ;  but  he  took  at  the  same  time  an  assignation 
from  Wilson  to  all  the  securities  which  he  held,  and  amongst  odiers 
to  die  bond  by  Douglas  as  principal,  and  Lyell  and  Dick  as  his 
securities  for  the  three  instalments  of  L.1000  each,  and  interest  on 
the  price  up  to  Martinmas  1813. 

Fraser  became  bankrupt  in  1828,  and  the  eomplainer,  Paton,  was 
elected  trustee  on  his  sequestrated  estate.  A  claim  was  made  by 
him  upon  his  bond  and  assignation,  in  the  circumstances  above  men- 
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I^aton  V.  Fer* 
rier. 


4  Feb.  1831.  tioned,  against  Ferrier,  as  tnutee  on  the  estate  of  LyeU,  which  the 
trustee  having  refused  to  consider,  he  applied  by  petition  and  com- 
pkiint  against  him  to  the  Court. 

When  the  record  was  made  up,  the  Lord  Ordinary  pronoonoed 
the  following  interlocutor  and  note :  <  The  Lord  Ordinary  luinng 
considered  the  closed  record,  and  heard  parties'  procnmtors  there- 
on, finds,  that  on  die  supposition  that  the  complainer  had  a  good 
claim  of  debt  against  Mr  Lyell,  the  state  of  the  process  ai  seques- 
tration, at  the  time  when  the  chum  was  first  presented  to  the  re- 
spondent, was  not  such,  that,  under  any  of  the  provisions  of  the 
statute,  the  claim  and  this  complaint  can  be  held  to  be  legally  in- 
competent ;  therefore  repels  the  objection  stated  on  that  ground, 
and  finds  the  complaint  competent,  in  point  of  form,  for  trying  the 
validity  of  the  claim  of  debt :  But,  on  the  merits,  finds,  that  the 
title  of  James  Bristow  Fraser  in  the  lands  of  Blackburn  having 
been  burdened  with  the  real  lien  of  L.  11, 000,  effectually  consti- 
tuted in  fiivour  of  James  Jordan  Wilson,  and  the  said  James  Bris- 
tow Fraser,  or  others  in  his  right,  having  fully  paid  to  the  said 
James  J.  Wilson  the  said  sum  of  L.  11,000,  in  order  to  stop  the 
proceedings  then  in  progress  for  making  the  said  real  lien  effec- 
tual, the  cautionary  obligation  of  Mr  George  Lyell,  which  had 
been  constituted  in  fisivour  of  the  said  J.  J«  Wilson  as  a  subsidiary 
security  for  the  three  first  instalments,  and  the  whole  interest  of 
the  said  price,  was  by  such  payment  legally  extinguished ;  and  that 
it  was  incompetent  for  the  said  J.  J.  Wilson  to  grant,  or  for  the 
said  J.  B.  Fraser  to  receive,  or  to  use  with  any  1^^  effect,  anj 
assignment  of  the  said  bond  of  caution :  Finds,  that  neither  the  com- 
plainer, nor  any  creditors  who  may  have  advanced  money  in  order 
to  enable  Mr  J.  B.  Fraser  to  pay  the  debt  to  Mr  Wilson,  and 
thereby  relieve  the  lands  of  the  real  burden  affecting  thens,  can  be 
in  a  better  situation  as  to  this  claim  than  Mr  Fraser  hinooelf : 
Therefore  finds  that  the  complainer  has  no  good  claim  of  debt 
against  Mr  Lyell,  the  party  under  sequestration ;  dismisses  the 
complaint,  and  decerns :  Finds  expenses  due,  and  allows  an  account 
to  be  given  in.' 

<  Note, — Though  Mr  Ferrier  might,  in  the  circumstances,  be  per- 
fectly justified  in  refusing  to  recognise  the  claim  at  all,  the  Lord 
Ordinary  does  not  think  that  it  would  be  warranted  by  the  statute,, 
or  would  be  a  ^e  construction  of  it,  to  hold  the  complaint  to  be 
absolutely  incompetent. 

^  Tliis  case  on  its  merits,  though  it  may  assume  an  appearance 
of  perplexity,  is  in  reality  reduced  to  a  very  short  point.  Dou- 
o-las  sold  to  Wilson  ;  Wilson  being  infeft,  resold  to  Douglas  for 
L.  1 1,000.    This  price  was  declared  to  be  a  real  burden,  in  a  form 
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which  was  found  to  constitute  a  real  security ;  and  Wilson  recei-  4  Feb.  1831. 
red,  in  addition,  tlie  bond  of  caution  of  Lyell  and  Dick  for  the    ^^V^^ 
three  first  instalments  and  the  interest     Then  Douglas  sold  to  ^l^  ^' 
Fraser  for  L.  11,500.     Fraser  paid  the  L.500,  but  retained  the 
Lrl  1,000  for  Us  relief  of  the  real  lien.     He  received  no  bond  of 
caution  from  LyelL     Wilson  charged  Fraser,  as  if  he  had  been 
his  debtor  personally ;  but  fiedled  in  this,  because  Douglas  was  the 
pn^er  creditor  of  Fraser,  and  he  alleged  personal  claims  of  com- 
pensation against  Douglas.    Wilson  &en  resorted  to  his  real  lien, 
and  was  proceeding  with  a  poinding  of  the  ground,  when  Fraser 
paid  the  debt,  and  obtained  die  assignation  of  LyelTsbond  of  cau* 
tiofi.     But  it  is  evident  that  Wilson  had  no  right  to  assign  the 
bond  for  Fraser's  relief.     If  Wilson  had  proceeded  on  the  .bond 
against  Lyell,  it  is  clear  that  Lyell,  on  paying  the  debt,  could 
have  denrauided  an  assignation  to  the  real  lien  for  his  rdief, 
and  then  be  could  have  {Mroceeded  on  it  against  Fraser ;  and  if 
Wilson  had  surrendered  his  real  lien  to  Fraser  without  getting 
payment,  he  would  not  have  lost  his  claim  against  LyelL     But 
Fraser,  holding  the  lands,  could  not  rerist  the  daim,  in  so  Ceot  as 
the  real  burden  affected  them ;  and  his  only  security  consisted  in 
Us  right  to  retain  the  L.  11,000  stipulated  with  Douglas.      He 
could  have  kept  diat  price,  and  let  the  lands  go ;  or  he  could  pay 
the  price  to  Wilson  and  keep  the  lands.     He  could  not  do  both. 
He  preferred  the  latter  course ;  and,  no  doubt,  when  he  did  so, 
he  took  his  ehance  of  llie  value  of  the  lands,  and  he  had  no  secu- 
rity for  his  clainis  against  Doug^  on  the  guarantee  of  the  rents, 
&c    He  took  his  chance  of  this  also.     But  surely  Lyell  can  be 
under  no  obligation  to  him,  when  the  debt  has  been  paid  in  fiiU 
to  Wilson,  the  proper  creditor,  and  that  solely  by  the  force  of  his 
real  lien,  which  was  his  first  security,  and  to  the  benefit  of  which 
Lyell  had  a  complete  right     The  case  appears  to  the  Lord  Or- 
dinary to  be  extremely  dear.' 

The  complainer  redaimed  ;  but  the  Cowrt  unanimously  refused  his  judgment, 
note. 

UriUmcftiifft  Ordtnarf.  Act.  Fornfth^  Buchanan,  Alt»  Cuninghame* 

Jama  Martin  and  W.  Dok^Uls,  Agenta.         T,  Clerk. 

U. 
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SECOND  DIVISION. 

No.  LXXL  5  February  1831. 

MARY  MCLEAN 

offoinst 

WILLIAM  ELDER. 

Husband  and  Wife.— Aliment.— /n  awarding  aUment  to  a  w^ 
living  separaUfrom  her  husband^  an  additional  ckdmJbrfiaTiiiwre 
UHU  rejected. 

In  a  dedaratOT  of  marriage  against  Elder,  a  supervisor  of  emae^ 
the  Commissaries  having  found  the  marriage  proved,  awarded  to  the 
pursuer  an  aliment  of  L.60  aryear,  and  found  her  also  entitled  to 
L.200  for  furniture.  In  an  advocation,  the  defender  con^hiined 
particularly  of  the  allowance  for  furniture,  as  not  being  sanctioned 
by  the  principle  upon  which  aliment  is  granted,  nor  by  any  autho- 
rity or  decision  of  this  Court,  whatever  might  have  been  the  practice 
in  the  Commissary  Court,  as  alleged  by  the  respondent. 

Judgment  The  Court  awarded  an  aliment  of  L.50,  but  disallowed  the  claim 

for  furniture ;  the  Lord  Justice-Clerk  observing,  that  he  knew 
of  no  case  in  which  such  an  allowance  was  granted  by  the  Court 

Lord  Mttneniff,  Otdinwy.        For  putmer,  Grdmk  BA      BeM  jr  Bftm,  K^Ma. 
For  dafendcr,  P.  Bdiaitnn,        LtmoMt  ff  Ntwimt,  W.  &  Agmti. 

& 


SECOND  DIVISION. 
No.  LXXII.  8  FAruary  1831. 

LOW 

against 

FARQUHARSON. 

Cautioner. — Title  to  pursue. — One  of  two  cautioners  being 
caUed  upon  by  the  creditor  to  make  paymaU  of  the  whole  debty  and 
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Areatened  wM  diligence^  may  bring  an  action  of  relief  against  his  8  Fd>.  183L 
co-cauHoneTf  to  compel  him  to  pay  his  share,  alAough  at  the  time  of  >^»^/^^ 
raising  his  action  he  may  not  have  adiuzHy  paid  any  part  ofihe  oJ-  qubawn.*'* 
Ugati&n, 

Low  and  Farquharson  were  joint  obligants,  along  with  a  person 
called  Innes,  in  a  bond  of  caution  to  the  British  Linen  Company, 
for  a  cash-account  to  the  extent  of  L.500, — the  account  to  be  kept 
m  the  name  of  Innes,  for  whose  behoof  the  credit  was  granted. 
Innes,  after  exhausting  the  account,  left  the  country ;  and  the  bank 
some  time  afterwards  called  upon  Low  to  pay  up  the  whole  balance, 
and  threatened  him  with  diligence  in  case  of  his  failure  to  do  so. 
Low  thereupon  raised  aih  action  in  the  SheriiS-coHrt  of  Kincardine- 
ahire  against  Farquharson,  in  which,  after  narrating  the  diligence 
with  which  he  was  threatened,  he  called  upon  his  co-cautioner  to 
firee  and  relieve  <  the  complainer  of  his  half  or  share  of  the  foresaid 

<  cash-account,  with  interest  thereof  from  the  date  of  the  demand 
^  by  the  bank  till  paid,  by  immediately  paying  up  the  same  to  the 

*  foresaid  bank ;  or  failing  thereof,  to  make  payment  to  the  oom- 

*  plainer  of  the  said  sum  and  interest  as  aforesaid.'  At  the  time  of 
raising  this  summons  Low  had  not  paid  any  part  of  the  balance  for 
which  he  was  liable  to  the  bank ;  but,  on  the  other  hand,  the  co- 
cantioner,  Farquharson,  was  confessedly  insolvent,  and  had  execu- 
ted a  trust-deed  in  behalf  of  his  creditors* 

Defences  were  given  in,  on  the  ground  that  the  pursuer  had  not 
paid  the  contents  of  the  bond  at  the  time  when  his  action  was 
raised. 

The  Sheriff,  <  in  respect  that  the  pursuer  had  not  paid  the  ba- 
^  lance  of  the'bond  in  question  to  the  bank,  found  that  he  was  not 

<  in  a  situation  to  insist  in  the  action ;'  and  afterwards  assoilzied  the 
defender,  *  reserving  to  the  pursuer  to  bring  a  new  action  when  he 
^  finds  himself  in  a  situation  to  do  so.' 

The  pursuer  advocated  ;  and  the  Lord  Ordinary  pronounced  the 
following  interlocutor :  <  In  respect  tiie  advocator  and  respondent 

<  stand  in  the  relation  of  co-cautioners  to  each  other,  and  that  the 

<  advocator  does  not  aver  that  he  has  paid  any  part  of  the  sum  of 
'which  he  claims  to  be  relieved  by  the  respondent,  repels  the 
'  reasons  of  advocation ;  remits  simpUciter  to  the  Sheri£^  and  de- 

<  cems ;  but  finds  no  expenses  due.' 

The  advocator  reclaimed;  and  the  Court  altered,  and  decerned  in  judgmeDt. 
terms  of  the  alternative  conclusion  of  the  summons,  on  the  ground 
that  the  creditor  having  made  the  demand  from  one  of  the  cau- 
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6  Pcb.  1831.  tioners  for  the  whole  debt,  he  was  entitled  to  call  npon  lug  co- 
^"^"V^^  cautioner  to  come  forward  and  relieve  him  of  his  share  of  it. 

Low  V,  Far- 

quharion. 

Lord  MedwyUf  Ordinary.  Act.  Kuy  and  Mmr.  Alt  Sktm  and  hm, 

C.  F.  DovidSmi,  and  DaUas  jr  /mef,  Agents.        E.  Clerk. 

U. 


SECOND  DIVISION. 

No.  LXXIIL  8  February  1831. 

JOHN  AND  LIVINGSTON  BOOTH 

affairui 
RACHEL  BOOTH  or  BLACK,  akd  her  Husband. 

CoNDiTiOM  (si  sine  liberis.) — ITie  condiium  ri  sine  liberie  is  nn- 
pUed  infomify  setUements  by  a  father  injavour  of  such  of  his  chU- 
dren  as  shaU  be  alive  at  his  deaths  ao  as  to  give  his  grandchildren  by 
a  child  predeceasing  a  claim  to  their  parentis  share  of  his  effeetSf  at- 
though  thefiUhar  have  survived  tlie  birth  of  his  grandchildren  aad 
the  death  of  their  parent  for  many  years. 

Patrick  Booth,  merchant  in  Aberdeen,  was  married  in  1770  to 
Mrs  Ann  Hogg.  By  their  antenuptial  contract,  a  certain  provi- 
sion and  half  the  conquest  during  the  marriage  were  setded  on  the 
children.  The  marriage  was  dissolved  by  the  death  of  the  wife  in 
1787.  In  1801,  Patrick  Booth,  on  the  occasion  of  die  marriage  of 
his  eldest  son  Alexander,  made  an  allotment  of  the  portions  of  Ub 
children,  by  which  he  stated  the  fortunes  bdosging  to  his  three 
sons,  (die  whole  children  of  die  marriage,)  as  '  dien  delivered  over 
*  to  them,'  at  L.  1650 ;  which  sums  were  either  advanced  to  them 
at  that  period,  or  placed  to  dieir  credit  in  his  books,  and  were  ap- 
parendy  intended  by  him  to  answer  dieir  whdle  claims  under  the 
marrii^e-contract 

Alexander  Booth,  the  eldest  son^  died  in  1805,  leaving  a  funily, 
of  whom  the  sole  survivor,  at  the  date  of  bringing  this  acdon,  was 
Mrs  Black,  the  defender. 

Patrick  Booth  died  in  1825,  leaving  a  trust-deed  and  settlement 
executed  in  1783,  by  which,  upon  a  narrative  of  his  wish  <  to  pre- 

<  vent  aU  disputes  amongst  his  children,'  and  ^  to  do  strict  and  im- 

<  partial  justice  to  all  lus  children  without  distinction,'  he  conveyed 
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Us  whole  means  and  estate  to  trustees,  with  instructions  to  make  8  Feb.  }S3U 
certain  provisions  in  £Eivonr  of  his  widow,  and  to  divide  the  whole    ^^*V^^ 
residue  of  his  estate  amongst  <  all  his  children  who  shall  then  be    ^^/' 
<  alive/    The  only  children  of  Patrick  Booth  who  survived  him 
were  his  two  younger  sons,  John  and  Livingston ;  and  all  the  trus*- 
tees  named  in  the  settlement  having  predeceased  the  testator,  they 
were  confirmed  his  executors-dative  in  supplement  of  the  said  deed. 

After  some  procedure  in  the  Sheriff-court,  and  various  attempts 
at  an  eztrajudidal  settlement,  which  it  is  unnecessary  to  detail,  the 
pursuers  raised  the  present  action  of  declarator  against  their  niece^ 
Mrs  Black  and  her  husband,  concluding  to  have  it  found  that  her 
father  Alexander  Booth's  claims,  under  the  marriage-contract  in 
1770,  had  been  satisfied  and  extinguished  by  the  payment  made  to 
him  by  his  father  in  1801 ;  and  that  they,  the  pursuers,  as  the  sole 
surviving  children  of  Patrick  Booth,  were,  in  virtue  of  his  settle- 
ment of  1783,  entitled  to  the  whole  of  the  residue  of  his  estate  to 
be  dirided  between  them. 

Defences  were  given  in  against  this  action,  in  which  Mrs  Black 
maintained,  that  the  payment  in  1801  had  not  satisfied  or  extin- 
guished her  &ther^s  claim  under  the  marriage-contract;  but  the 
plea  on  which  she  had  most  reliance  was  her  claim  for  a  share  of 
her  grandfather's  estate  under  his  settlement,  as  coming  in  place  of 
her  &ther,  upon  the  ground  si  sine  Uberis. 

The  Lord  Ordinary  took  the  case  to  report  on  cases,  in  which 

The  pursuers  pleaded — That  there  was  no  ground  for  the  condi-  Punaers' 
lion  si  sine  liberis  in  this  case,  or  to  suppose  that  Patrick  Booth  in-  ^^®^* 
tended  to  favour  his  grandchild,  by  bringing  her  into  his  settlement 
m  place  of  her  father.  The  terms  of  his  settlement  expressly  con- 
fined the  division  of  his  estate  to  such  of  his  children  as  should  be 
alive  at  the  time  of  his  death.  And  although  he  had  survived  his 
eldest  son  for  twenty  years,  and  had  seen  his  grand-daughter  grow 
up  under  his  eyes,  yet  he  had  never  shewn  any  indication  of  a  wish 
to  change  his  settlement  in  her  favour,  or  to  introduce  her  into  it. 
He  knew,  besides,  that  she  was  sufficiently  provided  for,  by  the 
portion  paid  to  her  father  in  1801,  and  from  other  sources;  and 
tberefbre  he  was  not  under  any  obligation  ex  debito  natural!  to  give 
her  any  further  share  of  his  estate;  Yule  v.  Yule,  20  Dec.  1758, 
M.  6400;  Watt  v.  Jarvey,  30  July  1760,  M.  6401,  8170;  Col- 
quhoun  v.  Campbell,  8  June  1829. 

The  defenders  answered — That  the  condition  si  sine  liberis  was  Defenden' 
implied  in  all  family  settlements  made  by  a  &ther  in  favour  of  his  ^^^^ 
descendants ;  and  even  in  the  case  of  settlements  made  by  collateral 
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8  Feb.  183U  relatioBS,  the  tendency  of  all  the  later  decisions  lias  been  to  give 
^"^V^    effect  to  it ;  Nelson  v.  Baillie,  4  June  1822 ;  Christie  o.  Patersoii» 
^J^*'-  6  July  1822;  Colquhoun  v.  Campbell,  6  June  1829. 


Judgment. 


Opinion  of 
Court, 


The  Cottrfvras  unanimously  of  opinion— That  the  defence  upon 
the  plea  of  si  sine  liberis  was  well  founded ;  and#is  the  defender  did 
not  claim,  in  any  event,  more  than  an  equal  share  of  her  grand- 
father's effects  at  the  time  of  his  death,  this  superseded  all  question 
with  regard  to  the  effect  of  the  payment  in  1801  on  the  dainis  of 
Alexander  Booth  under  the  marriage-contract  in  1770, 

The  Lard  Justice^Clerk* — I  am  clearly  of  opinion  that  the  claim 
of  the  defender  is  well  founded,  on  the  terms  of  her  grand&ther's 
settlement,  who  declares  his  wish  to  do  equal  and  impartial  justice 
amongst  all  his  children* 

Lord  Gletdee* — I  am  also  of  the  same  opinion*  There  is  nothing 
to  obviate  the  natural  presumption  that  the  g^randfather  intended 
the  condition  si  sine  liberis  to  be  implied*  If  he  had  not  used  the 
special  words,  '  such  of  my  children  as  shall  be  alive,'  there  never 
could  have  been  a  question,  as  it  has  long  been  settled  that  the  ge* 
neral  term  children  in  a  £unily  settlement  includes  grandchildren. 

Lards  Cringletie  and  Meadawbanh  concurred* 

Lord  Medwjfn,  Ordinary.         Act,  Skew  and  Moir.  AlL  SoL'Cfen,  and  Monro. 

Inglii  i  Darudd,  and  Pai,  Irvine^  Agents.         T.  Clerk. 

u. 


SECOND  DIVISION. 


No.  LXXIV. 


9  February  183L 


SIR  CHARLES  HALKET 

affainst 

The  earl  of  ELGIN  and  his  Trustees. 


Proof. — Process. — Afier  a  remit  ta  persons  afskiUj  with  consent  of 
partiesj  it  is  incompetent  to  demand  a  proof  or  trial  by  jury  of  ihe 
facts  embraced  in  the  remit. 

Lord  Elgin  having  obtained  a  lease  of  mines  and  minerals  from 
Sir  Charles  Halket,  in  which  a  coal-level  or  drain  was  previously 
constructed,  and  his  Lordship  having  communicated  this  level  to  ad- 
joining coal-fields  belong^ing  to  himselfi  a  question  arose  as  to  the 
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compensation  which  Sir  Charles  was  entitled  to  receive  for  the  be-  9  Feb.  IS3U 
nefit  accruing  to  Lord  El^n  from  this  communication.    An  at-      ^^      i 
tempt  having  fidled  to  settle  the  daim  by  a  submission  to  two  per-  gin  «Qd  hu 
sons  of  skill,  in  terms  of  an  agreement  entered  into  between  the  ^ustees. 
parties,  Sir  Charles  Halket  brought  an  action  against  Lord  Elgin, 
concluding  for  adequate  compensation.     The  Court  found  that  the 
pursuer  had  right  to  a  compensation  for  the  use  of  the  level  for  the 
coal  in  the  defender's  own  lands,  or  for  that  held  in  lease  by  him 
in  the  lands  of  third  parties ;  and,  with  the  consent  of  the  parties, 
remitted  the  case  to  Hie  Lord  Ordinary,  with  instructions  to  remit, 
before  answer,  to  the  same  persons  of  skill  named  in  the  agree- 
ment to  submit,  to  ascertain  and  report  the  true  worth  and  value  of 
the  communication  of  the  level  in  question.     The  reporters,  differ- 
ing in  opinion,  gave  in  separate  reports ;  and  the  Court  remitted 
of  new,  before  answer,  to  the  same  persons,  directing  them,  in  the 
event  of  any  difference  in  opinion,  to  remit  to  any  third  person  of 
skiU,  to  be  mutually  chosen  by  them.    The  reporters  retained  their 
fomier  opinions,  and  they  accordingly  nominated  a  third  party,  who 
reported  that  a  sum  of  L.  128  was  due  by  Lord  Elgin  for  the  use 
of  the  leveL 

The  pursuer  having  objected  to  this  report,  as  founded  on  errone- 
ous calculadons  and  assumptions  in  point  of  fiict,  which  he  offered 
to  disprove,  the  Lord  Ordinary  remitted  to  the  reporter  to  recon- 
sider hia  report,  in  reference  to  the  pursuer's  objections,  and  to 
make  any  additi<mal  inquiry  that  might  appear  to  him  to  be  neces- 
sary. 

The  pursuer  reclaimed  ;  and  craved  an  order  for  having  the  fiu^ts,  Ponuer'i 
in  so  fiir  as  still  controverted,  as  well  as  the  just  worth  and  value  ^"' 
of  the  communication  of  the  level  to  the  defender,  finally  ascertain- 
ed by  the  verdict  of  a  Jury.  In  support  of  this  application,  the 
pnrsaer  maintained,  that  the  reporter  had  not  given  his  opinion  on 
mattiffs  which  fell  under  his  own  peculiar  and  professional  know- 
ledge and  skill,  but  chiefly  on  the  evidence  of  others,  as  to  matters 
of  &ct,  which  an  ordinary  jury  was  quite  competent  to  decide  upon. 

Hie  Court  unanimously  refused  the  note.  judgment. 

The  Lord  JutHcerClerk  said— I  think  the  Lord  Ordinary  has  Opinion  of 
tsken  the  proper  course.     I  hold  it  to  be  setded  law,  that  when  ^^'^ 
diere  has  been  a  remit,  with  the  consent  of  parties,  to  persons  of 
skill  to  report,  it  is  not  competent  to  either  of  the  parties  to  turn 
round  and  caU  for  a  proof  or  jury  trial,  upon  finding  that  the  opi- 
mn  of  the. reporters  is  against  him.     The  law  was  so  laid  down  in 
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9  Feb.  1831.  the  House  of  Lorcb  by  Lord  Gifford,  in  the  case  of  Dizons,  29 
u  )^yif'  •'"'y  ^®2^»  ^^^^  affirming  the  judirment  of  this  Court. 
and  his  Trus-        ^  ^®  ^^^  Judges  concurred. 

tees. 

Opinion  of        '^'^  Machngk,  Ordinary.       For  the  partucr,  JCeay,  Cwmgkame.        W.  H.  Smia, 
Court.  ^*  S-  Agent.         For  the  defender,  O.  T.  BeU,  P.  Robertson.  Ad.  BfAud 

jun.,  W.  S.  Agent.         K  Clerk. 

s. 


SECOND  DIVISION. 
No.  LXXV.  10  February  1831. 

FERRIER 

against 

CUNNINGHAME  GRAHAM  and  his  Trustebs. 

Proof. — (Oath  of  verity.) — It  is  incompetent  to  refer  to  &e  oaA 
of  a  discharged  bankrupt  the  truth  of  a  daim  which  is  msisied  m 
by  the  trustee  for  his  creditors  for  their  interest. 

The  late  Sir  John  Lowther  Johnstone  granted  two  bonds  in  the 
English  form  for  L.4000  each,  conditioned  for  L.2000,  to  Mr  Cub- 
ninghame  Graham  of  Gattmore.  Mr  Graham  afterwards  assigned 
these  bonds  to  Mr  John  White,  merchant  in  Edinburgh.  White 
having  afterwards  pursued  the  trustees  of  Sir  John  Johnstone  for 
payment,  the  defenders  were  assoilzied,  on  the  ground  that  the 
bonds  were  granted  for  money  lost  at  play*,  contrary  to  the  statute 
9  Queen  Anne. 

Mr  White  in  the  meantime  was  made  bankrupt,  and  his  trus- 
tees pursued  Mr  Graham  for  repetition  of  the  sum  paid  for  ^e  as- 
signation upon  his  warrandice.  (See  former  procedure  in  dus  ac- 
tion. White's  Trustee  against  Graham,  16  May  1828).  The  cause 
was  afterwards  remitted  to  the  Jury  Court,  to  be  tried  on  an  issuer 

<  Whether  at  the  time  the  said  bonds,  or  either  of  them,  wa«  as- 

<  signed  as  aforesaid,  the  said  John  White  knew  that  the  said  bondi^ 

<  or  either  of  them,  were  granted  by  the  said  Sir  John  Lowtb« 

<  Johnstone  to  the  said  William   Cunninghame   Cunningfaane 

<  Graham  for  money  lost  at  play.'  And  it  was  directed  by  the  Court 
tiiat  Mr  Graham  and  his  trustees  should  be  held  as  pursuers,  and 
that  Mr  Ferrier,  the  trustee  on  the  sequestrated  estates  of  Mr  WUle, 
should  be  held  as  defender  at  the  trial. 
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Mr  White's  baidiruptcy  appeared  to  be  hopeless,  and  there  was  10  F^b.  1831. 
no  expectation  of  his  estate  being  at  all  sufficient  to  meet  his  debts,     ^'^y^'^ 
Bat  the  statutory  number  of  his  creditors  had  concurred  in  g^rant^  onibrai^'and 
'mg  him  a  discharge,  whkii  had  received  the  sanction  of  the  Court  Ttususm. 
prerious  to  the  Jury  trial. 

He  had  therefore  no  longer  any  personal  interest  in  the  cause, 
wbidfwas  carried  on  solely  by  the  trustee,  for  behoof  of  his  creditors. 

The  Jury  found  a  verdict  on  the  above  issue  for  the  defender, 
Mr  Ferrier. 

The  defenders,  Mr  Graham  and  his  trustees,  afterwards  gave  in 
a  nunute  o£  reference  <  to  the  oath  of  the  pursuer,  John  White, 

<  of  the  Acts  admitted  to  the  defender's  probation,  as  contained  in 

<  the  issues  sent  to  the  Jury,' 

The  competency  of  this  reference  was  argued  in  cases,  in  which 

The  pursuer  pleaded — That  although  Mr  White  was  originally  Pursuer** 
a  puisaer  of  the  action,  he  had  ceased  to  have  any  interest  in  the  ^"' 
iasae,  in  consequence  of  his  bankruptcy  and  discharge :  That  he 
was  consequ^itly  a  competent  witness,  whom  the  defenders  might 
bare  examined  at  the  trial,  if  they  wished  for  his  testimony.  He 
was  entirely  divested  of  his  interest  in  the  action  by  his  sequestra- 
tion, and  by  the  conveyance  of  his  estate,  which  he  had  executed 
in  &vour  of  his  trustee.  Upon  obtaining  his  discharge  he  had  assign- 
ed all  his  right  under  it.  The  incompetency  of  such  a  reference 
to  a  party  who  has  no  interest  is  stated  by  Erskine,  iii.  tit.  5,  §  9 ; 
TaU  m  Evidence,  pp.  273,  and  363;  Towers  v.  Mein,  11  July 
1829,  Opinion  of  Lord  PitmiUy,  Fac.  Coll. 

The  defenders  aiuirer^<2 — That  the  competency  of  a  reference  to  Defendert' 
the  oath  of  a  bankrupt,  even  against  the  interest  of  his  creditors,  ^*^- 
had  been  sustained  at  an  early  period,  and  in  every  case  which 
bad  sbce  occurred ;  2  BeU,  448 ;  Tait  on  Evidence^  276 ;  Hal- 
keistone  v.  Lindsay,  26  Feb.  1783,  M.  12,476;  Blair  v.  Balfour, 
9  July  1745,  M.  12,473;  Moodie  v.  Broomfield,  3  Dec.  1736, 
M.  12,471 ;  Sinddr  v.  Johnstone,  &c.  7  Nov.  1749,  M.  12,475. 
In  the  cases  of  Ritchie  v.  Mackay,  7  March  1826,  and  Mein  r. 
Towers,  11  July  1829,  the  general  principle  was  admitted,  though, 
on  account  of  infiimy  in  the  one  case,  and  relationship  in  tlie  other, 
the  reference  was  not  allowed.  See  also  Buchan  v.  Robertson  Bar- 
day,  31  Jan.  1787,  M.  11,129. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  <  Finds,  that  if  it  shall  turn  out  that  John  White  is  a  dis- 
*  charged  bankrupt,  having  no  interest  in  this  case,  which  has  been 
^  wakened  and  insisted  in  by  the  trustee  for  his  creditors,  and  that 
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it  is  carried  on  solely  for  their  behoof,  it  will  not  be  competent  to 
make  a  reference  of  the  same  to  his  oath  of  verity^  as  proposed 
by  the  defender/  &c. 

<  Note. — When  a  bankrupt  has  obtained  his  dischai^e,  his  inte- 
rest in  the  recovery  of  his  estate  is  at  an  end ;  and  if  there  be  no 
improper  agreement  or  understanding  between  the  bankrupt  and 
his  creditors  as  the  cause  of  granting  the  diaehai^e,  he  will  be* 
come  an  unobjectionable  witness  in  any  cause  relating  to  that 
estate ;  and  if  so,  it  must  be  incompetent  to  refer  a  cause  whidi 
is  pursued  for  the  benefit  of  others  to  his  oath  of  verity,  for  whidi 
interest  is  the  qualification*  If  the  defender  in  the  present  case 
really  wished  to-  have  the  benefit  of  Mr  White's  evidence,  h^ 
should  have  brought  him  forward  as  a  witnesa  on  the  trial.' 


Judgment. 


The  defenders  reclaimed,  but  the  Court  unanimously  refused  the 
note;  and  in  respect  that  it  was  admitted  that  Mr  White  bad  ob-. 
tained  his  discharge,  repelled  the  defences^ 


JLord  Mtdwsn^  Ordinary.  Act.  Fortjfth*         Alt.  S^MJn. 

and  Deuchar  jf  Knox,  Agents.         T»  Clerk. 
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LINDSAY  AND  Others. 


Statute.— 33  Gso.  Ill,  c.  54^—49  Gso.  III»  c  125. — (Frjshd- 
.    LY  Society   AcT8.)-^JuttiSDi€TiON.-<-L  It  is  eompeUnt  to  a 

member  of  a  Friendly  Society  to  eompiain  to  Ae  Justioei  vfAePeaa 

against  individual  members^  whose  vote  authorised  oit  alkged  mistf- 

^ication  of  the  Sodettfs  funds. 
II.  The  review  of  the  judgment  of  the  Justices  on  such  congJaintfbmd 

to  be  incompetent  by  these  acts,  though  they  do  not  in  ea:press  terms  e^ 

dude  the  jurisdiction  of  the  Court  of  Session. 

The  Glasgow  Society  of  Teachers,  established  for  the  purpose  cS 
affording  relief  to  members  when  upable  to  follow  their  oecupatioD, 
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and  to  the  widow!  of  members,  had  ita  rales  confinlied  by  the  Jus-  n  I^b^^iaai^ 
tices  of  the  Peace,  under  authority  of  33  Geo,  III,  c.  54,  relative     ^^*  y]* 
to  Friendly  Societies.     This  society,  at  one  of  its  stated  meetings,  ^JJ  oth^rL**' 
unanimously  resolved,  that  fifteen  guineas  should  be  paid  to  Mr 
Rennie,  a  member  of  the  society,  *  as  a  small  compensation  to  him 

*  for  his  trouble,  and  expenses  in  managing*  a  litigation  in  which 
the  Society  had  been  involved  with  some  of  the  members ;  and  he 
accordingly  received  this  sum  from  the  funds  of  the  Society.  This 
proceeding  was  objected  to  by  Orr,  a  member  of  the  Society,  who 
liad  not  been  present  at  the  meeting,  and  who  accordingly  present- 
ed a  petition  to  the  Justices  of  the  Peace,  praying  them  to  find 
that  the  allowance  to  Rennie  '  cannot  be' sustained  as  a  legal  ap- 

<  propriation  of  the  funds  of  the  society,  or  admitted  as  a  disburse- 

*  ment  out  of  the  same ;  or  otherwise  to  decern  and  ordain  the  said 

<  Tliomaa  Rennie,  and  the  other  persons  before  named,  jointly  and 

<  severally,  to  repeat  and  pay  back  the  said  sum  into  the  funds  of 

*  the  said  society,  to  be  applied  to  the  proper  purposes  and  benefit 

<  of  the  society/  The  petition  was  directed  against  the  office- 
bearers of  the  society)  and  also  against  the  individual  members  who 
were  present  |it  the  meeting  which  authorised  the  payment  in  ques- 
tion* 

The  petition  founded  upon  the  12th  section  of  the  33  Geo.  Ill, 
c  54,  which  declares,  that  it  shall  <  not  be  lawful  for  the  Society, 

<  by  any  rule,  order,  or  regulation,  to  apply  the  funds  for  any  pur- 
^  pose  contrary  to  the  rules  and  regulations  confirmed  by  the  Jus^ 

*  dees.'  By  die  15th  section  of  the  same  statute,  which  was  also 
founded  on,  it  is  enacted,  ^  that  if  any  person  having  been  ad«> 

*  mitted  a  member  of  any  such  society,  established  by  virtue  of  this 

*  act,  shall  think  himself  aggrieved  by  any  act,  matter,  or  thing 

*  done,  or  omitted  to  be  done,  by  any  such  society,  or  any  person 
'  or  persons  acting  under  them,  it  shall  or  may  be  lawful  for  any 

*  two  or  more  Justices  of  the  Peace,  &c.,  on  any  complaint  made 

*  npon  oath,  &c.,  to  issue  their  summons  to  the  president,  warden, 

*  stewards,  or  other  principal  officers  of  such  society,  by  whatever 

<  name  such  principal  officers  shall  be  respectively  named  or  called, 

*  or  one  of  them,  in  case  such  complaint  shall  be  made  against  such 
'society  collectively;  and  in  case  such  complaint  shall  be  made 

*  against  any  person  or  persons  appointed  to  such  office  or  offices^ 
'then  to  summon  such  person  or  persons  to  appear  before  such  3u»- 
^^tiees,  &c. ;  and  such  Justices  shall  proceed  peremptorily  to  hear 
'  and  determine  in  a  summary  way  the  matter  of  such  complaint^ 
« acooiding  to  the  true  purport  and  meaning  of  the  rules,  orders^ 

*  and  regulations  of  such  society,  &c,  and  shall  make  such  order 

*  therein  as  to  them  shall  seem  just ;  and  every  such  order  of  such 

u2 
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1 1  Feb.  1S3I.  c  Justices  shall  be  complied  with,  and  shall  be  final  to  all  intents  and 
^^V^"^    *  purposes,  and  shall  not  be  subject  to  appeal,  or  to  be  removed  or 

and  ouien.  ^  *  removeable  into  any  of  his  Majestjr's  courts  of  record  at  West- 
^  minster.'  The  49  Geo.  Ill,  c.  125,  which  was  passed  in  order 
to  amend  the  former  act,  after  introducing  various  new  provisions, 
enacts,  that '  every  order,,  award  or  adjudication,  nnder  this  act, 

<  shall  be  final  and  conclusive.' 

The  Justices  <  decerned  and  ordained  the  defenders,  jointly  and 
*  severally,  to  repeat  and  pay  back  the  said  sum  to  die  petitioner, 

<  in  order  that  it  may  be  applied  to  the  proper  purposes  and  bene^ 
^  fit  of  the  society/ 

A  bill  of  advocation  having  been  passed,  the  respondent  objected 
to  the  competency  of  this  proceeding,  and 

Respondent's        Pleaded — 1.  The  action  was  oompetentiy  brought  before  tiie  J» 

^^  tices,  in  conformity  with  the  express  terms  of  tiie  S3  Geo.  Ill, 

which  provides,  that  if  any  member  of  a  Friendly  Society.^  siiaH 

<  think  himself  aggrieved  by  any  act,  matter,  or  thing  done,  or 
^  omitted  to  be  done,  by  any  such  Society,  or  any  persons  actfaig  nih 
^  der  them,'  it  shall  be  lawful  for  such  member  to  present  a  com- 
plaint to  that  effect  to  tiie  Justices,  who  shall  hear  and  determine 
th^  matter  of  such  complaint,  and  make  such  order  therein  as  to 
them  shall  seem  just. 

2.  If  it  was  not  necessary,  at  all  events,  it  was  not  incompetent 
to  call  the  individual  members  who  composed  the  meeting  in  ques- 
tion, along  with  tiie  office-bearers  of  the  society ;  the  King  t^.  Gash 
and  anotiier,  1  Starktej  441* 

3.  Review  of  the  decree  of  the  Justices  is  excluded  by  the  phun 
policy  as  well  as  the  express  enactment  of  the  S3  Geo.  Ill ;  2  CSnt" 
it/'s  Criminal  Lcao^  287 ;  30  Geo.  II,  c  43 ;  54  Geo.  Ill,  c.  137; 
Lord  Prestongrange  v.  Justices  of  Hadding^n,  8  Jan.  1756^  &- 
iect  Dec  M.  7350 ;  Magistrates  of  Perth  v.  Road  Tmstees,  15 
July  1756,  5  BrowrCs  Sup.  318;  Countess  of  Loudon  and  Othen 
V.  Ayrshire  Road  Trustees,  28  May  1793,  M.  7398,  and  Lari 
Mermanai  MS.  Adv.  Lib. ;  Mill  v.  Mair,  7  June  1822 ;  Campbell 
V.  MiU,  18  June  1813. 

4.  At  all  events,  the  49  Geo.  Ill,  c.  125,  §  5,  renders  appeal  in 
every  form  incompetent.  It  is  a  mistake  to  say,  tiiat  the  exdosioH 
of  die  power  of  review,  here  declared,  applies  only,  as  the  enactment 
bears,  to  orders  <  of  the  Justices  under  this  act,'  while  tiie  judgment 
of  the  Justices,  in  the  present  case,  was  not  pronounced  under  this 
statute,  but  under  die  33  Geo.  III.  The  Justices  granted  <  warrant 
<  for  recovery  in  terms  of  the  Friendly  Society  Acts ;'  and  it  vafi 
by  the  former  statute,  as  an  amendment  on  tiie  latter,  that  the  Jus* 
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tiees  were  empowered  to  grant  warrant  to  levy  by  distress  and  sale.  H  Feb.  I83i. 
fiesidesy  as  the  49  Geo.  III.  was  intended  to  amend  the  33  Geo.    ^*^V^ 
III,  and  as  all  its  provisions  are  plainly  of  this  character,  they  must  ^j  ou^e^"^ 

be  held  to  be  embodied  in,  and  form  part  of,  the  latter  statute ;    

Brenmer  v.  Huafly  Friendly  Society,  4  Dec.  1817.  ^^°^""''» 

I^eaded  by  the  advocators — L  The  only  actions  competent  under  Advocaton* 
the  enactment  founded  on  by  the  respondent  are  complaints  against  ^^^ 
the  Society  in  its  collective  character,  or  against  its  office-bearers  in 
their  official  capacity.  And  the  questions  which  the  statute  exclu'* 
sirely  contemplates,  are  those  in  which  the  member  comjdaining  has 
a  personal  or  peculiar  interest,  and  in  which  he  stands  opposed  to 
the  other  members  of  the  Society,  or  to  the  office-bearers.  But  the 
present  is  an  action  of  a  different  nature  in  both  respects,'  It  is 
directed  against  certain  individual  members,  who  happened  to  be 
present  at  the  meeting  which  passed  the  vote  in  question,  and  against 
Mme  of  these  in  their  capacity  as  office-bearers  of  Uie  Society, 
Aou^  plainly  it  is  not  in  that  character  that  the  daim  is  intend- 
ed to  be  made  against  them;  and  it  concludes,  that  individuals 
named  should  be  ordained,  joindy  and  severally,  to  restore  the  sum 
▼oted  to  the  funds  of  the  Society.  A  single  member  of  a  Friendly 
Sodety  may  be  entitled  to  complain  of  proceedings  adopted  by  a  ge- 
neral meeting,  which  appear  to  him  to  affect  the  general  interests 
rf  the  Society ;  but,  according  to  the  terms  and  intendment  of  the 
fltatate.  Justices  of  the  Peace  are  not  competent  to  entertain  such  a 
question. 

2.  But,  supposing  the  Justices  were  competent  to  entertain  the 
aetion,  still  Uie  power  of  review  of  this  Court  is  not  excluded  by 
the  33  Geo.  Ill,  as  it  contains  no  direct  provision  to  that  effect^ 
though  it  prohibits  appeal  to  the  quarter  sessions,  and  the  remov- 
ing of  the  case  by  certiorari  into  the  Courts  at  Westminster,  and 
as  it  is  a  fixed  point  that  the  jurisdiction  of  the  Court  of  Session, 
as  a  court  of  review,  is  never  held  to  be  excluded  by  implication ; 
Guthrie  v.  Cowan,  10  Dec.  1807,  M.  App.  Jurisdic.  No.  17; 
Buchanan  r.  Towart,  10  March  1754,  M.  7347;  Countess  of 
Loudon  r.  Ayrshire  Road  Trustees,  28  May  1793,  M.  7398. 
Whatever  may  be  the  legal  import  of  the  clause  of  the  49  Geo.  Ill, 
founded  on  by  the  respondent,  it  cannot  affect  any  proceeding, 
audi  as  the  present,  which  was  authorised  exclusively  by  the  pre- 
viaus  statute. 

The  Lord  Ordinary  sustained  the  objection  to  the  competency 
of  the  advocation ;  and  the  advocators  having  reclaimed,  the  Court 
wdercd  cases  on  this  preliminary  question.  When  the  cause  was 
iifterwards  resumed, — 
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II  Feb,  1831.       The  Lord  JusHce^Ckrk  said — I  am  now  disposed  to  concur  in 
.  the  interlocutor  of  the  Lord  Ordinary.     The  Jusdees  have  power 
and  Others."^  ^  enforce  the  rules  of  the  Society,  and  I  am  of  <^inion  thi^  tbis 
7-: —        was  a  competent  application  to  them*     The  question,  therefore,  ig, 
Coufl"  ^        whether  the  deliverance  of  the  Justices  is  to  be  held  a  final  judgu 
ment  to  the  effect  of  excluding  the  review  of  this  Court  ?  I  am  of 
opinion,  that,  taking  the  provisions  of  the  Statute  together,  as  dte 
Justices  were  entitled  to  decide  the  question  brought  before  thsm 
by  the  respondent,  and  have  decided  it,  we  have  no  power  to  re- 
view their  judgment. 

Lord  Cringletie, — I  am  entirely  of  the  same  opinion*  The  very 
purpose  of  the  enactment,  declaring  Ae  orders  of  the  Justioes  final, 
was  to  prevent  the  misapplication  of  the  funds  of  Friendly  Sooietici 
in  litigation. 

Lord  Glerdee  entertained  doubts  of  the  soundness  of  the  interi^y- 
cutor,  but  expressed  no  detailed  opinion. 

Lord  Mackenzie,  Ordinary.  For  the  advocaiorsy  SoL-Gen.  fCoddmrnf)  More, 

CampbeU  jf  MacdowaU,  Agents.       For  the  respondent,  Jamee  Anderecn,       Joh 
Ma^iB,  Agent         T,  Gerk. 

S. 
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No.  LXXVII.  12  February  1831. 

WILLIAM  MACDONALD  akd  ALEXANDER 

ROBERTSON 

offcnntt 

JOHN  MaNTOSH  and  PATRICK  SMALL. 

College  of  Justice. — JuRisDicrrioN. — Privilege.— -4  petitm 
being  presented  to  the  Sheriff  against  a  member  of  the  CoUege  ofthh 
tice^  and  against  his  tenant^  complaining  of  certain  acts  done  by  Aem^ 
and  concluding  that  they  should  be  inhibited  amd  dischargedjrom  doing 
the  same  in  time  coming,  and  fir  damages,  and  the  firmer  having 
pleaded  his  privilege,  held  that  the  action  was  incompetent  befire  the 
Sheriff,  although  the  party  did  not  attend  the  Court  of  Session,  afd 
his  only  residence  was  within  the  sheriffHom, 

The  respondents,  Mr  M'Intosh  of  Dalmunzie,  and  Mr  Small,  his 
tenant,  raised  an  action  before  the  Sheriff  of  Perthridre  against  the 
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ad?ocaton»  Mr  Maedonald  of  St  Martin's,  advocate,  and  his  te-  ^^  P^^*  1831. 
Bant  Robertson,  complaining  against  each  of  them,  and  craving  the      -*  y"^ 
Sheriff  to  find,  <  that  they  did  wrong  in  interrupting  the  petitioner's  Robemon  v. 

*  semaitB  from  winning  peats  upon  the  lands  of  Inveredderie ;  and  M*into6h  & 
« to  faiUbit  and  disohaige  them  from  preventing  or  interrupting  the    "^  * 

*  petitioners,  or  their  tenrants,  from  casting  peats  for  their  use,  as 
.'^  proprietor  or  possessor  of  Dalmunzie,  upon  the  lands  of  Invered- 

<  dtrie,  ficc,  and  to  find  the  same  parties  liable  in  damages*' 

It  waa  steted  by  Mr  Maodonald  as  a  preliminary  defence,  that 
he^  ss  a  member  of  the  CoU^e  of  Justice,  was  not  amenable  to 
die  joriadiction  of  the  Sheriff,  and  that  the  other  defender,  his  te* 
atfit,  had  no  separate  interest  in  the  matters  at  issue.  The  She^ 
riff  having  repelled  this  defence,  Mr  Maodonald  and  Robertson 
bmof^t  an  advocation,  in  which,  besides  maintaining  that  the  ac« 
tiofi  was  ineompetent  before  the  Sheriff,  1st,  ratione  privilegii,  and, 
9d,  becavse  it  wte  of  a  declaratory  nature, — they  entered  upon  fall 
defences  on  the  merits,  to  which,  at  the  hearing  before  the  Lord 
Ordinary,  (Lord  Meadowbank,)  the  debate  was  confined ;  and  his 
Lordship,  without  taking  notioe  of  the  preliminary  objection,  pro- 
aoaneed  an  Interlocntitf  on  the  merits,  and  remitted  the  cause  te 
the  Jury  Court,  for  the  purpose  of  ascertaining  certain  fects,  as  to 
which  the  parties  were  at  issue. 

But  the  Ciourt,  after  hearing  counsel  upon  a  reclaiming  note  for 
the  respondents,  being  of  opinion,  that  the  preliminary  defence 
should  be  disposed  of  in  the  first  place,  <  recalled,  in  hoc  statu,  the 

*  interlocutor  of  the  Lord  Ordinary,  and  remitted  the  case  to  Lord 

<  G^rehouse^  in  place  of  Lord  Meadowbank,  to  determine  on  the 

*  pvdiminary  point  of  the  comphiiner's  privilege,  as  a  member  of 
^  the  College  of  Justice,'  &c. 

*  Lofd  Corehonse  '  having  heard  counsel  for  the  parties,  found, 

*  thst  Mr  Maodonald,  as  a  member  of  the  College  of  Justice,  was  en- 
^  titled  to  decline  the  jurisdiction  of  the  Sheriff;  therefore  advoca^ 

<  ted  the  cause,  &c.,  and  found  expenses  due  *.' 


*  It  was  pleaded  before  the  Lord  Ordinary,  that  whatever  might  have  been  the  on- 
gin  oTUie  prifitege  claimed  by  members  of  the  College  of  Justice,  it  had  uniformly  been 
teeogniaed,  whether  they  were  actually  practising  before  the  Court  of  Session  or  not. 
It  was  held  in  Anstruther  u.  Gordon,  11  Jan.  1710,  M.  2414,  that  one  of  the  Clerks 
of  Quuicery,  though  he  had  retired  to  the  Sanctuary,  to  avoid  the  diligence  of  creditors, 
wai  neverdielesa  entitled  to  plead  his  privilege  as  a  member  of  the  College  Of  Justice  ; 
and  im  this  ground,  an  action  pursued  against  him  before  the  Bailie  of  Holyroodhouse 
wss  advocated.  And  in  Sands  v.  LoUiian,  93  Feb.  1610,  Af.  2100,  and  L.  Tra- 
quairv.  L.  Newbattle,  7  June  1693^  If.  2399,  it  was  held  that  the  widow  of  a  Lord 
of  SeanoQ  enjoys  the  privileges  of  her  deceased  husband  during  her  viduity.  The  lafe 
statutes  u  to  the  small-debt  court,  which  extend  over  all  Scotland,  and  which  contain 
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M*Don«ld  & 
Robertson  v. 
M'Intoih  & 
Small. 

RespondenU' 
Pleas. 


12  Feb.  1631.  The  respondents  in  the  advocation  iredaimed,  Bnd  pleaded— Th^ 
the  reason  of  the  privibge  conferred  upon  membors  of  the  College 
did  not  apply  to  die  case  of  Mr  Maedonald.  The  origin  of  it  was 
for  the  protection  of  these  parties  in  their  necessary  attendance  ia 
the  Court  of  Session  in  the  peifbniiance  of  their  duties,  and  the 
consequent  inexpediency  of  subjectii^  tiiem  to  the  jurisdictMm  of 
the  local  courts.  But  where  such  parties  had  retired  frompiacdoe, 
and  resided  widiin  particular  sheriffdoms,  there  was  no  reason  vhy 
they  should  be  exempted,  and  the  privilege  in  sudi  eases  ought  not 
to  be  sustained ;  and  this  was  the  case  of  Mr  Maodonald,  ^o  had 
ceased  from  attending  the  Court,  and  whose  only  place  of  residence 
was  within  the  county  of  PertL  In  many  cases,  to  sustain  the 
privilege  would  be  attended  with  inconvenience  and  hardship  to 
parties.  For  instance,  in  the  case  of  any  outrage  or  act  of  violoiee 
committed  by  a  member  of  the  College  in  a  distant  county,  it  sure- 
ly could  not  be  contended,  that  it  would  be  incompetent  for  the 
Sheriff  to  grant  an  interdict  ?  But,  besides,  there  was  here  anoth^ 
party  in  the  field,  namely,  the  tenant,  Mr  Small,  who  could  not 
plead  the  privilege,  and  who  had  an  obvious  and  independent  inte- 
rest in  the  case,  by  the  prevention  of  a  trespass  on  the  lands  of 
which  he  was  tenant 


Judgment. 

Opinion  of 
Court. 


The  Court  adhered,  without  hearing  counsel  for  the  respondent. 

Lard  Balgray,  observed — That  whatever  might  have  been  the 
origin  of  the  privilege  enjoyed  by  members  of  the  College  of  Jus* 
tice,  it  would  be  found,  that  it  had,  at  all  times»  and  in  all  oases  in 
which  it  had  been  pleaded,  been  sustained  by  the  Court,  It  ought  te 
be  observed,  howeve^,  that  this  privilege  extended  <mly  to  the  case 
of  civil  rights.  It  afforded  no  protection  to  members  of  die  Col- 
lege of  Justice  as  to  wroi^  or  delinquencies  committed  by  them. 
In  such  cases  they  were  liable  to  be  called  before  tiie  onlinary  lo> 
4x1  jurisdiction. 

The  Ijord  President  and  Lord  GiUies  concurred* — The  former 
remarked,  diat  it  was  competent  for  a  Sheriff,  in  the  case  of  wrongs 
committed  by  a  member  of  the  College  of  Justice,  to  grant  an  in- 


an  express  provision  that  the  privileges  of  the  members  of  the  College  shall  not  be  plead* 
ed  against  the  jurisdiction  thereby  created,  plainly  imply  that  members  of  the  C<^lege 
of  Justice,  though  residing  in  distant  parts  of  the  country,  and  not  practising  before 
the  Court  of  Session,  are  entitled  to  plead  their  exemption  from  being  liable  to  the  juris- 
diction of  any  of  the  inferior  courts. 

The  advocator  explained,  as  his  reason  for  declining  tlie  jurisdiction  of  tlie  SSberiff, 
that  the  action  raised  against  him  was,  in  truth,  a  declarator  of  a  claim  of  servitude, 
which  depended  entirely  upon  the  title-deeds  of  the  parties,  and  which  could  not  regu- 
larly, or  competently,  be  discussed  before  the  Sheriff*. 
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terdid ;  but  in  a  civil  action,  of  the  nature  of  the  present,  he  had  no  IS  Fct.  1831. 
joiiadietion.    There  was  no  disdnction  nmde  in  practice,  or  in  the    ^'•^y'^^ 
demons  of  the  Court,  as  to  whether  parties  pleading  the  privilege  ^^2|^^ 
were  practising  members  or  not;  and  with  regard  to  serving  on  M^intoahft' 
juries,  an  express  clause  in  the  statute  was  held  necessary  to  limit  ^"^^ 
die  exemption  to  such  as  were  practising  members* 

Lord  Craiffie  was  of  a  different  opinion,  and  thought  that  the 
privilege  did  not  apply  to  cases  of  a  possessory  nature,  or  to  cases 
of  interdict,  such  as  the  one  in  question  truly  was.  The  privilege 
wu  not  conferred  at  the  original  constitution  of  the  Court ;  and,  in 
^  first  instance,  it  appeared  to  be  more  of  the  .nature  of  an  exempt 
tiofi  from  taxes  and  oth^  public  burdens,  which  bad  been  given  in 
very  general  terms  by  tiie  stat  1671,  c  ^  but  had  been  very 
fliach  limited  in  practiee.  And  although,  in  the  act  1587,  c  42, 
with  regard  to  actions  of  molestation,  which  were  to  be  carried  on  by 
the  Judge  Ordinary,  witii  the  intervention  of  a  jury,  it  was  declared, 
diat  they  should  be  entitied  to  use  their  privilege,  <  according  to 
<  sold  accustomed  use,'  it  did  not  follow  tiiat  they  could  refuse  to 
plead,  not  only  in  actions  of  molestation,  where  die  extent  of  the 
privily  even  tiien  was  attended  with  doubt,  but  in  all  actions 
whatever,  however  summary,  and  necessary  to  preserve  the  peace, 
and  to  protect  parties  in  lawful  possession  at  the  time.  And  it 
would  be  highly  inexpedient,  that  in  remote  parts  of  tiie  country 
ao  relief  could  be  obtained  against  a  member  of  the  CoU^e  of 
Justice^  unless  by  an  action  before  tiie  Court  of  Sesuon*  In  many 
cans,  vnthout  any  criminal  act,  irreparable  damage  voight  be  done* 
But  besides,  not  only  was  Mr  Maodonald  called,  on  account  of 
ik  personal  interference,  but  the  tenant  had  also  been  called^  on 
account  ci  his  disturbing  tiie  petitioners  in  their  possession ;  and 
with  regard  to  the  latter,  his  Lordship  thought  the  action  should  pro«> 
ceed,  whatever  reservation  tiiere  might  be  as  to  Mr  Macdonald's 
idea  of  privilc^  so  fiur  as  tiiere  were  personal  conclusions  against 
him. 

lord  Cqrtfawjg,  OrdiBtrf.       For  tiw  advocaton,  Detm  iffFac.  fBopi^J  J*  S,  Mor$. 
Dani  Watmm,  AgUkU        Alu  JRuthirfM,  Ivory.  OiktatuCMtf,  WardUnp 

^  Ddidi,  Agcnti.        H.  Clerk. 
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FIEST  DIVISION. 
No.  LXXVIII.  12  Febnuay  18&L 

m 

Mm  CATHARINE  MACDONELL  oe  MACTAVISH 

apaimt 
WILLIAM  AINSLIE  TURNER. 

AppEAt^-^PROcSBfl. — EbcpsMBEd. — A  defhukr  in  an  acHon  tefm 
Ae  Omrt  of  Setsion,  who  had  been  aaBoilzied  by  onffjudgwrnA  ef 
the  Cowt^  in  tohich  *  no  expenses  were  found  due  to  eiAar  partgi 

>  but(^ierwardsjbund  liable  in  terms  of  the  KM,  and  in  expeneeg,^ 
hix^fkiff  brought  theee  intertoeuitor$  wader  appeal^  (the  firmer  eo  fir 

;   as  it  found  no  expeneee  due^)  and  a  ref^enal  being  pronotmeed  ge^ 

neraUy  by  the  House  of  Lords j  without  any  finding  as  to  ex^ 

pmsesy  or  a  remit  to  the  Court  of  Sesdm,  held  to  be  tneompetem 

fir  the  Courty  in  applying  thejudgment^  to  go  back  upon  Hie  qua* 

'  tion  ofexpensee^  and  to  award  to  Ae  defender  those  incurred  prior  to 
appeaL 

Thb  kte  Mr  Mackenzie  of  DimdoneU  brought  an  aetion  agaimt 
die  late  Mr  Mactavish,  (husband  of  the  petitioner,)  and  othen, 
founding  upon  a  letter  of  guarantee,  whereby  they  had  become 
cautioners  for  the  rent  of  a  house  and  farm,  which  had  been  subset 
by  Dundonell  to  Mr  Fraser,  and  oonduding  for  payment  of  Bam 
years'  rent,  under  deduction  of  the  sums  recovered  from  the  prinp 
•cipal  tenant.  The  letter  of  guarantee  bore,  *  the  principal  tacks^ 
-^  man  Dundonell  being  bound  to  exercise  his  right  of  hypothec 
"*  before  calling  upon  us  to  fulfil  this  obligation.' 
^  The  defence  was,  that  the  pursuer  had,  by  his  own  conduct,  Tip> 
tually  discharged  the  cautioners,  as  he  had  not  duly  exerdsed  Ub 
right  of  hypothec,  as  required  by  the  cautionary  obligation. 

The  Lord  Ordinary,  after  a  variety  of  procedure,  <  assoilEied  the 
^  defenders,  and  decerned  f  and  to  this  judgment  the  Court,  by 
their  first  interlocutor,  (26  May  1825)  adhered,  but  <  found  no  ex- 

<  penses  due  to  either  party.' 

But,  upon  advising  a  second  reclaiming  petition  for  Mr  Mackenzie, 
and  condescendence  given  in  by  him,  ^  explanatory  of  the  fitcts  as 

<  to  the  delay  in  regard  to  the  sequestration  for  the  first  year's  rent, 

<  &c.  with  answers,  their  Lordships  (25  May  1827)  altered  the  iii- 
^  terlocutor  complained  of,  repelled  the  defence,  found  the  defenders 
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^liable  in  terms  <rf  the  oonclusioii  of  the  libel,  \mtvlvnfys  under  the  10  Feb.  ISSU 
( deductions  therein  specified,  &C.   Also  found  the  defepdevs  liable    ^^^v^>^ 

<  in  payment  of  the  e^q^nses  of  process  hitherto  incurred,  and  re^  Maounddi  vT 
knitted  to  die  Linrd  CMinary  to  modify  and  decent  for  die  sake  Turner. 

<  accordingly/ 

After  some  procedure  before  the  Lord  Ordinary,  decree  for  exe* 
peases  was  pronounced  by  him  against  the  defender^  for  a  sum  of 
Ld61  :  18  :  8^  which  was  paid  by  their  agent  to  Mr  Scott,  (Dun*' 
deaell's  trustee,)  on  an  obligation  by  him  to  repeat  the  same,  witih 
interest,  in  case,  upon  a]^[)eal,  the  judgments  of  the  Court  dioiiU  be 
rereised.  Therei^r  die  defenders  Mr  Mactavish,  entered  an  ap« 
peal  to  Ae  House  of  Lords,  complaining  of  these  judgment^  and 
&ose  dl  the  Lord  Ordinary  upon  the  remit,  and»  inter  alia^  against 
die  interlocutor  of  26  May  1826,  in  so  for  as  he  was  thereby  found 
Bot  entitled  to  expenses;  and  after  counsel  were  heard,  it  was  or^ 
dered  and  adjudged,  &c.  <  that  the  interlocutors  comphdnad  ci  in 

*  &e  said  appeal  be,  and  the  same  are  hereby  rerersed;'  but  there 
wm  no  foi^ng  as  to  expenses. 

Thereafter,  in  a  petition  to  the  Court  for  applying  this  judgment, 
die  petitioner,  Mis  Mactavish,  (who  had  been  sisted  as  a  party  in  the 
House  of  Lords,  as  executrix  qua  relict  to  her  deceased  husband,) 
after  cmiing  the  Court  to  ordain  repetitimi  of  the  expenses,  which 
had  been  paid  by  the  defenders  in  virtue  of  the  interlocutor  of  May 
1827,  (as  to  which  demand  there  was  no  diq>ute,)  prayed  the 
Court  to  assoilaie  her,  and  the  representatives  of  the  late  Mr  Mac- 
tavish, from  the  conclusions  of  the  origiBal  action,  and  *  to  fold  her 
'  entitled  to  the  expenses  incurred  by  her  husband  in  the  defence 

*  of  the  action*' 

It  waa  objeccedy  that  as  there  was  nothing  said  in  the  judgment 
of  the  House  of  Lords  on  tiie  point  of  expenses,  and  no  remit  to  the 
Court  of  Session,  it  was  incompetent  for  the  Court  to  go  back  upda 
diat  questi<m« 

The  Court  ordered  minutes,  in  which  the  petitioners  pleaded'^  - 

That  an  express  folding  by  the  House  of  Lords»  awarding  ex*  Petitioner's 
penses  in  her  favour,  was  unnecessary,  because,  unless,  in  apflying  ^^ 
die  judgment,  expenses  were  given  by  the  Court  of  Session,  effect 
would  not  be  given  to  that  judgment,  according  to  its  Orueineaning. 
Besides  the  subsequent  interlocutors  on  the  merits,  all  of  which 
were  reversed  by  the  House  of  Lords, — the  previous  interlocutor  of 
26  May  1825,  which  found  no  expenses  due  to  either  party,  (or,  in 
other  words,  which  refused  expenses  to  the  defenders,)  was  also  re- 
versed ;  the  only  meaning  of  which  reversal  was,  that  Uiey  were  en- 
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\$¥^  1831.  tided  to  expenses ;  for  that  was  the  only  redress  sought  agninst  duit 
interlocutor,  and  this  redress  was  afforded  by  its  reversaL 


MacdoDell  or 
MactaviBh  v« 
Turner. 


Respondent!' 


^iidKnMiil* 


It  was  angwered — That  it  was  quite  incompetent  to  awaid  ex* 
penses  prior  to  appeal,  except  where  the  House  of  Lords  had  either 
remitted  the  case,  with  an  express  judgment  to  that  effect,  or  whtte 
there  had  been  a  remit,  not  exhausting  the  cause,  but  merely  some 
point  or  principle,  which  necessarily  required  fie^ther  procedure  in 
order  to  the  decision  of  the  whole  questions  raised  between  the  par> 
ties;  but  where,  as  in  this  instance,  the  whole  case  and  libel  wbb 
exhausted  by  a  single  affirmance,  or  a  single  reversal  of  the  judg* 
me&t  appealed  from,  it  had  been  uiiiformly  held  incompetent  £br  the 
Court  to  go  back  upon  the  question  of  expenses.  This  point  was 
decided  in  the  case  of  Reid  v.  Hope  and  others,  18  Nov«  1825,  in 
which,  as  well  as  in  the  present  case,  the  judgment  of  the  Hoiue  of 
Lords  specially  reversed  an  interlocutor  of  the  Court  of  Seesioo, 
finding  no  expenses  due  to  the  appellant.  The  reason  of  the  rale 
was,  that  the  proper  time  for  deciding  the  question  of  expenses  was 
when  the  whole  cause  was  under  consideration ;  but  if  the  Coui^ 
reviewing  the  cause,  decided  it  out  and  out  without  saying  any  thing 
of  expenses,  the  inference  was,  that  no  expenses  should  be  found 
due ;  and  it  would  be  very  inexpedient,  i^  after  a  case  was  decided 
in  the  House  of  Lords,  by  a  judgment  which  exhausted  the  merits, 
a  new  discussion  should  commence,  necessarily  involving  the  con* 
sideration  of  the  original  case  in  all  its  circumstances,  with  a  view 
to  determine  the  question  of  expenses* 

Their  Lordships  were  greatly  moved  by  the  hardship  of  the  ease^ 
and  were  inclined  to  find  expenses  due;  but  they  were  of  opinioa 
that  they  had  no  power  to  interfere*  The  point  has  been  decided  by 
the  case  of  Reid  vu  Hope*  They  therefore  ordained  repetition  as 
craved  for,  *  assoilzied  the  petitioner,  and  the  representatives  of  the 

<  said  John  Mactavish,  from  the  conclusions  of  the  original  action; 

<  and  in  respect  the  Court  have  no  power  to  award  expenses  to  the 
^  petitioner,  find  no  expenses  due,  and  decerned.' 


Wot  the  petitioner,  Joamoii,  A,  Wood.         Jama  MacdomuB^  W«  S.  Agent 
Rvtherjurd.        Robert  Bojf,  W.  S.  Ageot,        S,  a«rk. 


All. 


c. 
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FIBST  DIVISION. 
No.  LXXIX.  12  February  1831. 

A 

agaifut 
B. 

Honorary. — The  Auditor  of  Court  having,  in  taxing  an  account  of 
expenses,  struck  off  a  consultation  fee  giren  by  the  pursuer  to  coun^ 
8e^  regarding  the  propriety  of  raising  the  action,  and  this  being  ob^ 
jected  to^  the  Court  sustained  the  objection,  holding  that  it  was  a 
Tery  proper  and  prudent  measure  to  take  the  opinion  oi  counsel  be<- 
feie  raising  an  action,  and  that,  if  it  were  more  frequently  resorted 
taS  a  great  deal  of  unnecessary  and  expensiye  Htigation  would  be 
ayoided. 


For  tfie  pnnuer,  JRo.  JML 

c. 


FIBST  DIVISION. 

No-LXXX.  15  iUrnaiy  1831. 

COMMISSIONERS  OF  SUPPLY  of  thb  coumtt  or 

Linlithgow 

againat 

ROBERT  MENZIES  &  Otubrs. 

Cautioners. — CauHanersJbr  a  caUedar  of  cei$ freed Jram  Aeir  Mi" 
ga&my  in  consequence  of  the  Commissioners  of  Supply  haoing  aBow* 
ed  the  eoBeetar  to  get  into  arrecar,  and  re^leding  him  for  severed 
year$j  when  there  were  large  arrears  due  by  himj  without  giving 
notice  to  the  cautioners^  and  contrary  to  a  resolution  of  a  general 
meeting  of  the  CommissionerSj  which  required  the  collector  to  exhibit 
receipts  from  the  receiver^eneral  at  the  annual  meeting  of  each  year. 

Ih  May  1823^  the  Conmiissioners  of  Supply  of  the  county  of  Lin- 
lithgow elected  William  Cuningham,  writer  in  Linlitiigowy  to  be  col- 
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15  Feb.  1831.  lector  of  cess  and  assessed  taxes  for  the  year  from  May  1823  to  May 

^^^^V^^    1824.    At  the  same  meeting,  the  Commissioneni  entered  into  a  re- 

STuppTyT"  solution,  in  the  following  temw :  'That  in  future  the  collector  shall 

Menzies  and     <  produce  the  receiver-general's  discharge  annually,  on  the  90th 

otbera.  t  April;  for  the  cess  imd  taxes  whidi  shall  hare  become  due  in  Mardi 

*  in  the  year  preceding,  or  to  assign  his  reasons  for  failing  to  do  so. 
'  And  the  meeting  declare  their  Iresolution  that  this  order  shall  be 

<  peremptorily  complied  with  in  all  future  years.' 

Cuningham  proposed  as  his  dtutioners  his  father  and  the  de- 
fenders, who  having  been  accepted  of,  a  bond  of  caution  was  exfr- 
Ottted  by  them  accctardingly.    The  bond  pr(»ce^ed  on  tbenamtit#, 

*  that  the  Commissioners  of  Supply  of  the  county  of  Linlidigow,  by 
'<^Uieir'  minutes  of  date  23  May  1823,  made  ehoice  of  me,  the  said 
^  William  Cuningham,  to  be  collector  of  the  cess  and  of  asaeesed 
^  i^kkos  of  the  said  county  of  Linlithgow  £(»  the  year  ending  26 
^  Mardi  1824,  and  may  probably  re-elect  me  annually  to  the  aaid 
^i>lBoe  for  succeeding  years ;  and  it  being  an  expired  condition  of 

<  such  appointment,  present  or  future,  that  I  shall  g^ant  bond  wkh 
^  cautioners,  in  manner  underwritten.'  Cuningham  and  his  cau- 
tioners then  bound  themselves  that  he  should  never  have  in  his 
posstoion  of  the  cess  or  assessed  taxes  more  than  L.200,  at  one 
time;  and  that  whenever  the  collection  amounted  to  that  sum  it 
should  be  paid  to  the  receiver-general;- and  that,  on  29  September 
and  25  March  of  each  year,  he  should  pay  over  to  the  receireN 
general  all  the  rest  and  remainder  of  the  said  cess  or  land-4ax  that 
ought  to  have  been  collected ;  <  and  that  I  shall  duly  and  fidthfuUy 

<  perform  in  every  respect  all  the  duties  of  collector  aforesaid,  and 
^  that  under  the  penalty  of  L.200,  over  and  above  performance;  de- 

<  claring  always,  as  it  is  hereby  provided  and  declared,  that  notwith- 
'  standing  that  the  said  office  is  an  annual  appointment,  yet,  nerer- 
^  theless,  this  bond  shall  be  binding  and  obligatory  upon  us  the 

<  parties,  and  our  foresaids,  cortjunetly  and  severally,  for  each  and 

*  every  year  so  long  as  I  the  said  William  Cuningham  shall  be  ap- 
^  pointed  or  re-elected  to  the  sdd  office.' 

'  Mr  Cuningham  continued  in  office  till  July  1827,  when  he  re^ 
signed,  having  been  re-elected  each  successive  year ;  but  no  new 
bond  of  caution  was  granted.  Mr  Cuningham  had  not  paid  o^er 
the  sums  which  he  had  collected,  in  the  manner  provided  for  by  die 
resolutions  of  the  Commissioners  and  the  bond  of  caution.  At  his 
election  in  1824,  the  sum  unpaid  by  him  amounted  to  L.455 : 6 : 4, 
in  18^5  it  amounted  to  L.605  :  5  :  8,  .in  1826  to  L.8S8  :  11 1 1, 
and  at  the  date  of  his  resignation  it  amounted  to  L.  1293  :  16  :  5. 
The  several  re-elections  of  Cuningham  were  not  intimated  to  the 
-eautioners.in  the  bond,  and  no  notice  was  given  to  them  of  his  be- 
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iDjI^  m  arrear,  nor  tliat  the  Conmiimcmen  still  held  them  bound,  is  f^u  I93h 
Neither  was  Mr  Cuningham's  retiring  from  the  office  ihtimatdd  till    ^-^  t'*  ^ 
^boat  a  year  afterwards.     Besides  the  above  bond,  llie  KjAe  indi*-  ^  snppiy?. 
Tidoab  granted  bond  to  Exchequer,  as  Mr  Cnningham's  cautioners,  MmmIm  tnd 
ftr  tke  dae  and  futhful  discharge  of  his  duties  as  collector  of  as*       ^"' 
wflwd  taxes ;  and  tins  obligation  was  renewed  by  annual  bonds, 
10  long  as  Mr  Cuningham  continued  coUector  of  assessed  tdxes. 

Diligence  having  been  threatened  against  Cuningham  andf  his 
cautioners  for  the  arrears  of  assessed  taxes,  a  correspondence  passed 
between  Mr  Francis  Wibon,  as  soBtitor  of  taxes,  and  the  caution- 
en;  and  tiie  following  letter,  prepared  in  Mr  Wilson's  office,  wktf 
flgned  by  Mr  Menziies,  one  of  the  defenders. 

( With  reference  to  the  correspondence  had  with  yon,  in  regard 

<  to  the  arrears  of  assessed  taxes  and  land-tax  due  by  William 

<  Cuningham,  writer  in  Linlithgow,  and  formerly  collector  of  thescf 

<  duti^  for  the  county  of  Linlithgow,  and  for  which  I  and  dthers 
i  gtend  bound,  I  hereby  bind  and  oblige  myself,  that  if  the  samef 
*  is  not  otherwise  settied  within  twelve  days  from  this  date,  to  pay 
'  o?er  the  amount  of  these  arrears  to  the  receiver-general,  and  tsk^ 

<  my  own  relief  against  my  eo-obHgants.' 

Mr  Menzies  considered  that  this  letter  appUed  only  to  the  as-* 
sesed  taxes,  the  land-tax  having  been  introduced  by  mistake,  the 
obligation  to  Exchequer  being  for  assessed  taxes  alone.  The  ar*' 
rears  of  these  taxes  were  recovered* 

The  pursuers  raised  the  present  action,  concluding  against  Cun- 
ingbam  and  his  cautioners  for  payment  of  the  arrear  of  cess  or 
knd-tax.  No  appearance  being  made  for  Cuningham  or  his  father, 
decree  in  absence  was  pronounced  against  them. 

In  defence  against  this  action  the  cautioners  pleaded — 

I.  The  defenders  were  only  accepted  of  as  cautioners  for  the  D>efendert' 
cess,  and  therefore  the  bond  cannot  be  effectud  against  them  in  re- 

gard  to  any  other  assessment 

II.  As  an  accessory  obligation,  the  bond  could  not  go  beyond 
die  principal  obligation  subsisting  at  the  time,  which  was  Mt 
Cimhigfaam^s  faithful  discharge  of  the  duty  of  collector  fer  the  jevi 
far  which  he  was  elected  at  the  time  the  bond  was  entered  into, 
and  therefore  Could  not  extend  to  future  years,  to  which  he  had  not 
been  at  the  time  elected ;  Mrsk^  iii.  3.  64. 

III.  Even  if  the  obligation  had  been  continuous  and  applicable 
to  future  years,  the  defenders  were  entitled  to  rely  on  the  Commis^ 
sionere  acting  up  to  their  resolution  of  1823,  by  requiring  the  cot- 
leetor  to  produce  discharges  from  the  receiver-general.    This  reso* 
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15  Feb.  1631.  lation  was  held  up  to  the  cautionera  as  a  security  far  their  enterii^ 
into  the  obligation ;  and  the  arrears  haying  arisen  in  consequence 
of  the  Commissioners  having  neglected  to  enforce  this  obligation^ 
the  cautioners  must  be  free ;  ErsL  iii.  3.  66 ;  1  BeH^  359-264 ; 
Dick  V.  Nisbet,  30  Nov.  1697,  M.  2090  $  Fdl  on  Maremiik  Gno- 
naUee,  178-185,  2d  edit;  Smith  v.  Bank  of  Scotland,  11  June 
1824;  Duncan  v.  Porterfield,  13  Dec  1826;  Smith  v.  Canqibell, 
24  June  1829;  Mein  v.  Hardie,  19  Jan.  1630 ;  Leith  Banking  Co. 
V.  Bell,  12  May  1830. 

IV.  The  Commissioners  onght  to  have  infonned  the  defenden 
of  the  state  of  the  collector's  accounts,  and  the  arrears  due  by  him 
at  the  period  of  each  coUecdon.  The  Commissioners  were  not  en* 
titled  to  keep  up  the  obligation  against  them,  while  neglecting  to 
take  any  measures  against  the  collector,  and  withholding  from  the 
cautioners  material  information,  which,  if  communicated,  might 
have  induced  them  to  withdraw  tiieir  security,  or  take  other  met^ 
sures  for  their  relief.  And  the  Commissioners  must  be  held  to  have 
abandoned  their  claim,  by  giving  tiie  cautioners  no  notice  of  Mr 
Cuningham's  resignation,  or  any  claim  against  them  under  the 
bond,  for  more  than  twelve  montiis  after  Mr  Cuningham  had  re« 
tired. 

V.  The  letter  by  Mr  Menzies  to  Mr  Wilson  had  no  reference 
to  the  present  claims.  It  applied  to  the  assessed  taxes  alone,  for 
which  the  defenders  were  bound  to  Exchequer.  The  word  ^  land- 
*  tax*  was  introduced  into  tiiat  letter  by  mistake.  The  correspondence 
which  terminated  in  that  letter,  and  to  which  it  expressly  refers, 
related  to  the  assessed  taxes  alone.  At  all  events,  that  letter,  be- 
ing neither  a  probative  writ,  nor  delivered  to  the  pursuers  or  their 
agent,  cannot  constitute  an  obligation  to  pay  the  sums  conduded 
for  in  this  summons. 


Fufsuers* 
Flefts. 


Answered  for  the  pursuers^- 

I.  The  defenders,  under  the  bond  libelled  on,  are  liable  for  the 
whole  arrears  in  question  botii  of  cess  and  local  assessments.  The 
circumstances  founded  on  by  the  defenders  are  extraneous,  and  do 
not  afford  a  relevant  defence  against  a  solemn  written  obUgatioo. 

II.  The  defender  Robert  Menzies,  by  his  letter  to  Mr  A^^lmn, 
admitting  his  liability  for  the  arrears  of  assessed  taxes  and  also 
land-tax,  is  barred  from  maintaining  his  present  defence. 

III.  The  object  of  the  caution  was  to  secure  the  (CJonunissionerB 
against  the  collector  fiedling  into  arrear.  The  resolution  of  the 
Commissioners  of  1823  was  not  communicated  to  the  cautioners, 
and  formed  no  part  of  tiie  contract  witii  them.  The  case  of  a  bank 
agent,  to  which  many  of  the  decisions  founded  on  by  the  decoders 
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fcfery  differs  essentially  from  the  present  case ;  for  the  books  of  the  15  Feb.  issi. 
ifent  ar^  inspected  by  the  bank,  and  he  is  daily  and  continually  -  ^^^^V^ 

The  Lord  Ordinary  pronounced  the  following  interlocutor  :  ^  In  Meniies  and 
respect  of  the  negligence  of  the  Commissioners  of  Supply  pf  Q^^ew. 
the  coun^  of  Linlithgow  in  suffering  their  collector,  William  Punuen* 
Cttningham,  to  fall  into  arrear  in  paying  over  the  money  which  ^^^^ 
he  collected,  or  ought  to  have  collected,  contrary  to  their  official 
duty,  and  in  violation  of  their  express  resolution  of  the  23d  of  May 
18S^ — ^and  in  respect  of  their  improper  conduct  in  re-electing 
Um,  year  after  year,  when  he  had  large  balances  unaccounted  fo^ 
IB  his  hands,  without  giving  due  notice  to  hb  cautioners  of  their 
daims  against  him, — assoilzies  all  the  defenders  who  have  made 
q>peaiance  as  cautioners  in  this  action  from  the  conclusions  of  the 
libel,  with  the  exception  of  Robert  Menzies ;  and  with  regard  to 
the  said  Robert  Menzies,  in  respect  of  his  letter  to  Mr  Wilson, 
solicitor  of  taxes,  of  date  16  June  1829,  which  was  communica- 
ted to  tiie  pursuers  or  their  agents,  finds  him  liable  for  the  ar- 
rears of  cess  or  land-tax  still  remuning  unpaid,  amounting  to 
L185 :  16  :  1^  steriing,  with  interest  on  the  same  as  libelled: 
Finds  all  the  defenders  wha  have  appeared  entitled  to  expenses, 
except  Robert  Menzies ;  and  as  to  Robert  Menzies,  finds  no  ex- 
penses due  to  either  party/ 

Both  the  pursuers  and  Mr  Menzies  reclaimed. 

On  advising  the  reclaiming  note  for  the  pursuers. 

Lord  BaJffray  observed — This  is  a  case  of  some  little  nicety.  I  Opinion  of 
confesB  I  am  much  moved  by  the  statement  of  the  defenders ;  and  I  ^^^ 
think,  on  the  whole,  the  interlocutfpr  right,  although  I  would  ra- 
ther wish  that  the  word  ^  official*  had  been  taken  out  of  the  inter- 
locutor. The  cess  is  levied  from  the  whole  lands  of  the  county. 
A  commiBsion  is  granted  to  certain  persons  for  the  purpose  of  assess- 
ing the  county ;  but  they  are  merely  selected  from  the  landholders 
to  8ee  the  act  carried  into  execution,  and  diat  the  amount  of  cess 
18  paid.  When  the  persons  are  assessed  they  appoint  a  collector. 
Hey  may  appoint  any  person  as  collector ;  and  the  collector  so 
eketed  becomes  merely  the  factor  for  the  county.  The  Crown  has 
remedies  of  its  own.  If  the  cess  is  not  paid,  the  Crown  can  come 
against  the  Commissioners  and  against  the  whole  landholders ;  and 
it  is  merely  to  ease  the  Commissioners  that  they  take  their  coUec? 
tor  bound  to  pay  to  the  Crown ;  but  the  collector  is  no  more  than 
merdy  the  Ceictor  for  the  county.  Now,  the  question  is,  whether 
the  Commissioners  did  act  towards  their  fector  in  terms  of  the  obli- 
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15  Feb.  1831.  gallons  in  the  bond,  so  as  to  make  the  cautioners  liable  as  if  they 
had  acted  with  common  prudence  ?  By  the  terms  of  the  bond  the 
collector  is  specially  bound,  whenever  he  has  L.200  in  hb  bands, 
to  pay  that  sum  to  the  receiver-general,  and  that  he  is  never  to  keep 
more  than  L.200  in  his  hands  at  a  time.  The  duty  of  the  (W 
missioners  on  the  land-tax,  on  the  dOth  of  April  of  each  year,  is 
to  elect  their  oflSce-bearers,  and  to  examine  the  accounts  of  thek 
collector.  They  are  boimd  to  do  so.  There  is  always  a  committee 
appointed  to  go  over  the  collector's  accounts,  and  to  see  the  re- 
ceipts which  had  been  granted  by  the  receiver-general  Now, 
what  did  these  gentlemen  do  ?  They  saw  the  first  year  that  the  col- 
lector was  L.400  in  arrear,  the  next  L.800 ;  and  so  on,  till  it  amount- 
ed to  L.1200  ;  and  yet  they  re-elect  the  same  gentleman,  without 
giving  any  notice  whatever  to  his  cautioners.  Was  that  conastent 
with  the  duty  of  the  Commissioners  ?  There  was  a  breach  of  duty 
on  the  part  of  these  Commissioners ;  and  it  appears  to  me,  on 
grounds  of  conmion  law,  that  the  whole  county  is  liable  for  the  de- 
ficiency, and  that,  in  such  circumstances,  it  would  be  most  unjust 
to  subject  the  cautioners.     I  think  the  interlocutor  right 

Lord  President. — I  am  entirely  of  the  same  opinion  ;  but  I  would 
leave  out  the  words,  *  o£Bcial  duty.* 

Liord  Gillies. — I  am  not  sure  if  we  should  leave  out  these  words. 
It  was  the  duty  of  the  Commissioners  to  see  that  the  sums  were 
paid  to  the  Crown.  It  was  their  official  duty  to  require  their  col- 
lector to  pay  these  sums  into  Exchequer. 

Lord  Craiffie  concurred. — The  resolution  entered  into  by  the 
Commissioners  was  of  no  consequence.  It  was  their  duty  to  see 
that  the  collector  paid  the  sums  to  the  receiver-general,  and  the  re- 
solution was  merely  an  expression  of  what  their  duty  was. 

The  Court  adhered  to  the  interlocutor  in  regard  to  the  other  cau- 
tioners. 


Judgment. 


Opinion  of 
Court. 


On  advising  the  reclaiming  note  for  Robert  Menzies, 
Lord  Bdlgray  said — I  have  some  difficulty  as  to  the  soundness  of 
the  interlocutor  on  this  part  of  the  case.  I  do  not  go  so  much  on  the 
terms  of  Mr  Menzies's  letter  to  Mr  Wilson.  But  here  you  hare 
a  bond  of  caution  to  the  Commissioners  of  Supply,  and  you  have  an 
entirely  separate  bond  granted  by  these  gendemen  to  the  King. 
The  officers  of  the  Crown  were  thus  lending  their  assistance  to  the 
Commissioners,  and  for  their  relief;  but  it  was  a  mere  voluntary  do- 
ty, which  the  officers  of  the  Crown  might  or  might  not  take,  as  the 
Commissioners  were  liable  for  the  land-tax,  and  there  is  now  no 
arrear  due  of  the  assessed  taxes.     The  correspondence  with  Mr 
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WiboD  is  limited  entirely  to  the  assessed  taxes,  but  does  not  say  a  15  Feb.  issi. 
word  as  to  tlie  land-tax.  S^y^*/ 

Lord  Craigie. — I  think  this  part  of  the  case  turns  on  the  gene-  ©f  suJ^pTy^"*" 
nJ  point    The  letter  by  Mr  Menzies  was  under  the  impression  Mencies  and 
that  he  was  bound  along  with  the  other  cautioners.     But  we  have       ^^ 
now  found  that  the  debt  is  not  good  against  the  cautioners;  and  Opmbn  of 
if  any  of  them  had  paid,  under  a  mistake  as  to  their  liability,  they  ^"'^ 
would  have  been  entitled  to  restitution.     A  case  occurred  several 
yean  ago,  where  a  cautioner  was  called  on  to  pay,  and  did  pay ; 
but  he  afterwards  found  that  the  obligation  as  to  him  had  fallen  un- 
der a  statutory  limitation,  uid  he  recovered  under  a  condictio  in- 
debiti.    A  person  paying  in  error  is  entitled  to  repetition ;  and  it 
is  clear  Mr  Menzies  never  would  have  signed  that  letter,  if  he  had 
bown  that  the  cautioners  were  not  bound  by  the  bond. 

Lord  GiHies. — It  is  proper  to  attend  to  the  whole  circumstances. 
There  were  two  sets  of  obligations,  separate  and  independent  of  each 
other.  The  one  was  for  the  assessed  taxes,  the  other  for  the  land- 
tax;  not  to  the  Crown,  but  to  the  county.  These  are  quite  distinct. 
It  80  happened  that  one  collector  collected  both  sets  of  taxes,  but 
that  was  mere  accident  In  the  one  the  cautioners  were  bound  to 
Ae  Crown,  and  subject  to  proceedings  in  Exchequer ;  but  in  the 
other  the  cautioners  were  only  bound  to  a  subject  This  gentle- 
man &lls  into  arrear  both  in  regard  to  the  cess  and  the  assessed 
taxes.  Mr  Wilson,  in  his  letters,  takes  no  notice  of  the  land-tax ;  his 
whole  correspondence  relates  to  the  assessed  taxes.  He  knew  well 
he  could  get  payment  of  the  other  taxes  from  the  Commissioners ; 
bat  he  threatens  to  do  diligence  against  the.  cautioners  for  the  ar- 
rears of  the  assessed  taxes ;  and  it  was  in  consequence  of  that  that 
Mr  Meozies's  letter  was  written.  The  other  taxes  were  the  sub- 
ject  of  a  process  in  another  court 

When  I  look  to  Mr  Menzies's  letter,  I  find  that  it  proceeds  on 
two  mistakes.  The  first  is,  that  the  correspondence  related  to  the 
hod-tax  as  well  as  the  assessed  taxes.  That  was  a  total  mistake,  for 
there  had  been  no  correspondence  as  to  the  cess,  and  no  claim  had 
been  made  on  that  account  by  Mr  Wilson.  There  is  another  mis- 
take: he  considered  himself  bound  to  pay,  at  that  time,  as  liable 
under  his  bond ;  but  the  Court  has  found  that  the  cautioners  are  not 
liable  under  that  bond.  Coupling  these  two  mistakes  together,  I 
can  see  no  reason  for  subjecting  Mr  Menzies. 

Lord  President  had  some  doubt.  No  doubt  the  letter  was  in  re- 
ference to  the  previous  correspondence ;  but  can  the  narrative  of  the 
letter  be  setup  against  the  express  obligation  ?  The  words  are  very 
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15  Feb.  1831.      The  Court  altered  as  to  Mr  Meaziei ;  assoilzied  Vhn ;  but  finind 
^^V^^^    no  expenses  due. 

Commissioiiers  .      .      , 

of  Supply  o> 

Meosies  and      £^  CorAouse,  Ordinary. 
Others^  W.  Napier,  AgMta. 

S.  Clark. 


Judgmant. 


Act  Ihan  ofFiec*  (BopeJ  Gtor^  N<ipUr,        G,  f 
Alt.  JCaoy*  /^per.  H.  Bnmmer^  W.  S.  A^iat 
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15  February  1881. 


MACALLISTER 

offaifut 

FULTON, 


Infeftment. — Trust. — I.  An  vMtrument  cf  sanne^  nd  regUtmi 
toUhin  the  statutory  period^  held  not  to  exhaust  the  precept  ofsanm, 

11.  Where  a  trust'deedj  for  behoof  of  creditors^  nominates  one  of  At 
trustees^  who  is  also  an  heritable  creditor ,  to  be  factor^  naSiet  Ik 
other  trustees  nor  the  creditors  are  eniiHed  to  remooe  him  from  At 
foLdory. 

William  Walker  executed  a  trust-deed,  for  behoof  of  his  credi- 
tors, in  &vour  of  the  parties  to  this  action,  and  certain  other  indh 
yiduals.  The  deed  appointed  Macallister,  the  charger,  &ctor  on 
the  heritable  subjects  conveyed  to  the  trustees.  Over  these  suih 
jects  he  held  two  heritable  securities,  one  of  which  was  a  bond  fn 
L.290.  The  sasine  on  this  bond  not  having  been  recorded  und 
after  the  statutory  period,  a  second  infeftment  was  taken,  and  dnl] 
registered. 

The  creditors  having  acceded  to  the  trust,  Macallister  entered 
on  his  &ctory,  and  he  continued  to  manage  the  subjects  and  col 
lect  the  rents  for  some  years.  He  was  afterwards  superseded  ui  lb 
management  by  a  meeting  of  the  creditors,  who  nominated  one  C» 
michael  to  be  fiictor,  and  authorised  the  suspender,  Fulton,  as  In 
ellegedy  to  act  as  sub-factor. 

Thereafter  Macallister,  in  virtue  of  his  heritable  securities^  brong^ 
an  action  of  m«iUs  and  duties  against  the  tenants  in  the  property 
with  a  conclusion  against  Fulton,  to  account  for  his  intronuami 
with  the  rents. 


No.  81.  COURT  OF  SESSION.  31T 

Fnlto  gave  in  defences,  in  name,  of  bii9f!!elf.  md  tbe.ptber  tmfr-  15  Feb.  iBsn 
tees^  who  were  called  for  Ihek  interest,  in  idiidi  it  jm^  pleaded,,    ^•y^' 
diat  iu  a  question  with  them,  the  pursuer'/s  hcffitabJie  Jbond  aff^Dd^d  pj]^^'^  ^' 
00  title  to  pursue  the  action;  for.  after  infeftment  has  been  once 
taken,  and  die  instrument  of  sasine  recorded,  aJitbougb  not  in  <tenns 
of  law,  it  is  incompetent  to  expede  a  second  infeflanent  upon  the 
sane  precept,  that  having  been  exhausted  by  th/e  tfirrt* 

The  Sheriff  repelled  this  objIectAon,  and  afterwards^  ^  in  .cespeqt 
( diat  the  defender,  Fulton,  who  is  indjB^  the  oviy.  dreader  .in  the 
( eanae,  has  not  instructed  any  title  whatever  to  uplift  or  inteifere 
( with  the  rents  of  the  property  in  .qvesdon,  to  direct  or  to  execute 
< repairs  thereon,  or  to  ei^gage  in  litigation  respecting  the  same;- 

<  and  in  respect  that  his  actings  in  these  respects,  witbojit  title  or 

<  anthority,  have  been  wholly  regardless  of  the  pursuer's  real  lights 

<  in  the  property,  and  appear  to  have  been  gane  about  purposely  to 

<  exhaust  the  funds,  in  manifest  prejudice  and  defraud  of  such  real 

<  rights,  whereof  the  defender  must  necessarily  have  been  aware ; 

<  finds,  that  in  this  question  with  the  pursuer,  as. an  heritable  ere* 

<  ditcHT,  the  defender  is  not  entitled  to  credit  for  the  vajrious  sums 
'stated  with  that  yiew,'  &c.  <  refuses  to  sustain  the  said  sums  ao- 
<eordingly,  reserving  to  the  defender  to. claim  aiid  substantiate 

<  them  in  a  qjiestion  with  any  other  parties  whom  he  may  consider 
(liable  to  him  in  relief  thereof;  and,  in  respeet  that  the  defender 
(bs  admitted  an  intromission  with  the  rents  to  the  extent  of 

<  L103  :  4  :  1,  decerns  against  him  in  the  mean  time,  in  fetvour  of 
*  the  pursuer,  for  that  sum,'  &c« 

In  a  suspension  at  Fulton's  instance,  the  objection  to  the  pur-  Defender's 
suer^s  title  was  repeated ;  and  it  was  further  maintained,  that  the  ^^^^' 

<  pursuer  was  lawfully  superseded  in  his  management ;  and  the  de- 
fender and  Carmichael  were  duly  authorised  to  enter  upon  that 
management,  and  to  make  those  necessary  disbursements  which 
vere  said  to  exceed  the  amount  of  the  rents  with  which  they  had 
intromitted. 

The  ^vasoer  pleaded — 1.  That  the  defender,  even  if  he  had  acted  Pursuer'* 
under  the  authority  of  the  other  trustees,  (which,  however,  he  did      ***' 
not,)  had  no  title  that  could  enable  him  to  compete  with  the  pur-  ' 
suer,  (Mr  inquire  into  the  sufficiency  of  the  security  in  question. 
Tie  pursuer  was  never  lawfully  removed  from  the  right  of  factory 
which  the  trust  itself  had  conferred  upon  him.     2.  Supposing  the 
cAjection  to  be  in  itself  well  founded,  and  competent  to  the  de- 
fender, it  could  not  be  available  without  a  process  of  reduction. 
3.  But  the  objection  is  not  good,     A  sasine  registered  after  sixty 
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15  Feb.  183 1,  days  from  its  date  being,  in  terms  of  the  statutei  a  nullity  in  rehr 
tion  to  third  parties  obtaining  subsequent  heritable  rights,  it  fol- 
lows that,  in  a  question  with  them,  the  precept  of  sasine  cannot  be 
exhausted  by  bsx  infeftment  thus  become  ineffectual,  so  as  to  pre^ 
vent  a  second  infeftment  being  taken  in  virtue  of  the  same  pre- 
cept. 

The  Lord  Ordinary  repelled  the  reasons  of  suspension,  and  found 
the  letters  orderly  proceeded ;  and  found  the  suspender  liable  in  ex- 
penses.    He  added  the  following  note :  <  The  charger's  real  secii- 

<  rity  seems  to  the  Lord  Ordinary  valid  by  the  second  infeftment, 

<  and  that  it  gave  a  preferable  right  to  the  rents,  unless  he  consent- 
^  ed  to  their  being  drawn  by  somebody  else.     It  is  averred  too, 

<  specially,  .and  not  denied,  still  less  disproved,  that  the  trust^leed 

<  named  the  chai^er  as  factor,  in  which  case  the  other  trnstees  could 

<  not  appoint  the  suspender  to  supersede  him.     At  any  rate,  as  he 

<  does  not  pretend  to  have  had  any  authority  from  the  diarger,  be 

<  was  not  entitled  to  lay  out  the  rents,  to  which  the  charger  bad  a 
*  preferable  and  immediate  right,  in  improving  the  subject,  widiout 

<  the  consent  of  the  charger.   After  all,  if  there  be  any  truth  in  the 
'  suspender's  averments,  the  matter  in  dispute  here  is  of  little  con- 

<  sequence,  since  the  subject  must  be  more  than  sufficient  to  pay 

<  the  charger,  and  repay  any  improvements  that  are  useful,  and 
^  warranted  by  the  other  creditors.' 


Judgment.  The  suspender  reclaimed;  but  the  Court  unanimously  adhered. 

Lord  Mackenzie,  Ordinary.        For  the  charger,  Pyper,        M'MiUm  (f  Grani,  W.  & 
Agento.  For  the  suspender,  Monieiih,  Jamee  Patieon,  W.  S.  Ageat 

T.  Clerk. 

s. 


SECOND  DIVISION. 


No.  LXXXII. 


15  February  183L 


MALCOLM 

against 

SMITH. 


Process. — 11  Geo.  IV,  c.  69,  §  38. — Found,  upon  the  verbal  re- 
port of  the  Lord  Ordinary,  that  the  statute  ordering  commissions 
for  taking  proofe  in  consistorial  causes  to  be  directed  to  the  Com- 
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nuMnry  Court,  does  not  authorise  a  delegation  of  this  powisrby  the  15  Feb.  1831. 
Commissaries.  .c^y*"^ 

-  MucoliD  V, 

o.        Smith. 


FIRST  DIVISION. 

No.  LXXXIII.  16  February  1831. 

CLOUP  AND  PELISSIE  AND  MANDATARY 

affainst 
JOHN  HENRY  ALEXANDER. 

Pactum  illicitum. — Stat.  10  Geo.  II,  c  28. — An  agreement  being 
entered  nUo  with  a  French  Company  of  Comedians^  who^  at  the  time^ 
%Dere  perjbrming  at  the  Theatre-Rogal  in  Edinbiargh,  to  let  to  them^ 
^fir  ikeir  perfbrmances^^  a  theatre  which  was  not  licensed^  held  not 
to  be  a  pactum  ilUcitum,  to  the  effect  of  excluding  the  lessor  from 
daiming  the  stipulated  rentj  on  Uie  failure  of  the  parties  to  take  pos^ 
session  of  the  theatre^  on  the  ground  that  they  could  not  legally  per-- 
firm  in  it. 

By  missiye)  signed  d  September,  the  following  agreement  was  enter- 
ed into  between  the  advocators  and  the  respondent :  <  It  is  hereby 

<  agreed  between  the  under-mentioned  parties,  John  Henry  Alex- 
*  ander  on  the  one-  part,  and  Messrs  Pelissie  and  Cloup,  managers 

<  of  the  French  company,  on  the  other  :  That  is  to  say,  the  said  John 

<  Henry  Alexander  agrees  to  let  them  the  Caledonian  Theatre  of 

<  Edinburgh  for  their  performances,  from  the  10th  of  November  next 
'  up  to  the  16th  day  of  December  following,  for  the  sum  of  L.120, 

<  to  be  paid  by  weekly  instalments,'  &c.  At  the  date  of  this 
agreement  the  company  were  acting  Vaudevilles,  and  other  drama- 
tic entertainments,  at  the  Theatre- Royal.  In  November,  the  advo- 
cators, Cloup  and  Pelissie,  without  intimating  to  Alexander  their 
purpose  not  to  take  possession  of  his  theatre,  entered  into  a  new 
engagement  with  Mr  Murray  of  the  Theatre- Royal,  where  they 
acted  for  several  weeks ;  Alexander  having  in  the  mean  while  re- 
newed lus  lease  of  the  Caledonian  Theatre,  for  the  purpose,  as  al- 
l^;ed  by  him,  of  enabling  him  to  fulfil  his  contract  with  the  French 
Company. 

On  22  November  Alexander  raised  an  action  before  the  Sheriff 
ag^t  the  advocators,  setting  forth  the  above  agreement,  and  breach 
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16  Feb.  1831.  of  it ;  and  concluding,  tlmt  they  should  be  decerned  to  pay  the  rent 

^'-•^y"^^      agreed  on,  with  interest  till  paid,  and  expenses ;  and  on  the  same 

liflsie^&c.  th  ^  ^y  ^®  ^^^  arrestments  in  the  hands  of  Mr  Murray,  and  i4>pre- 

Aiezender.       tended  the  advocators  on  a  meditatio  fugse  warrant,  on  whidi 

they  were  detained  till  the  following  day. 

The  defences  were,  1.  That  as  Alexander  had  no  patent  or  li- 
cense for  performing  any  dramatic  entertainments  at  his  theatre, 
he  had  no  right  to  demand  rent  for  it,  for  be  had  not  power  to  let 
it  for  the  performances  specified  in  the  agreement  between  the  par- 
ties, and  against  the  representation  of  which,  or  at  least  suaiilar  li- 
censed dramas  in  the  Caledonian  Theatre,  Mrs  Siddons  had  ac- 
tually obtained  an  interdict,  in  a  question  with  the  former  lessee, 
Mr  Ryder;  Siddons  v.  Ryder,  24  Feb.  1825;  see  also  Byrn  v. 
Alexander,  9  July  1824.  2.  That  the  defenders  were  not  bound 
to  implement  their  agpreement,  and  take  possession  of  the  premises 
let  to  them  by  Mr  Alexander,  with  the  certainty  before  them  <tf 
having  their  performances,  which  are  licensed  theatrical  perfonnaD- 
ces,  falling  under  Mrs  Siddons'  patent,  immediately  stopped  by 
her,  in  conformity  with  the  judgment  granting  her  an  interdict 
against  Mr  Ryder ;  and  this  defence  is  the  more  strongly  founded 
in  eqidty,  when  it  is  considered  that  the  defenders  were  foreigners, 
who  were  ignorant  of  the  state  of  theatrical  property  in  Edinburgh, 
while  the  pursuer  was  fully  informed  on  the  subject.  3.  That  die 
pursuer  is  not  entitled  to  exact,  nor  are  the  defenders  bound  to  pay, 
rent  stipulated  in  an  agreement,  which  bore  ex  fisicie  that  the  pre- 
mises were  let  for  an  illegal  purpose,  viz.  the  representation,  by  a 
company  of  French  comedians,  of  their  performances  in  an  unliceoKd 
theatre.  4.  That  the  fulfilment  of  such  an  agreement  would  have 
been  a  criminal  act  in  the  eye  of  law  on  the  part  of  the  defenders, 
subjecting  them  to  be  punished  as  strollers  and  vagabonds,  under 
the  first  section  of  10  Geo.  II,  and  there  can  be  no  action  for  the 
fulfilment  of  an  agreement  attended  with  such  consequences ;  but 
that,  on  the  contrary,  a  due  consideration  for  the  law  of  the  coon- 
try  required  that  the  defenders  should  not  complete  the  agree- 
ment, which  they  had,  without  due  knowledge,  entered  into.  5. 
That  the  last  defence  would  be  well  founded,  even  had  both  par- 
ties been  versantes  in  illicito,  on  the  legal  maxim,  that,  in  sod 
cases,  potior  est  conditio  possidentis ;  but  that  the  defence  is  still 
more  strongly  founded,  when  it  appears  that  the  defenders,  who 
were  foreigners,  and  here  for  a  short  time,  entered  iimocently  into 
the  agreement,  and  were  ignorant  of  their  violation  of  the  law  of 
the  country. 

It  was  answered — That  the  contract  in  question  was  a  simple 
contract  of  location,  the  premises  being  let  without  any  specifics- 
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tion  as  to  the  nature  of  the  performances  for  which  they  were  to  be  16  Feb.  1831. 
laed  As  the  porsaer  was  not  to  participate  in  the  profits,  he  was  ^"-^y"*^ 
neither  bound  nor  interested  to  make  any  inquiry  ooncemii^  the  \i^^^^  „.  ^ 
defenders'  performances.  The  defenders  knew,  and  must  be  held  Alexander. 
to  liave  known  the  bw  in  r^^ard  to  public  entertainments ;  and  if 
tbey  chose  to  violate  that  law,  it  was  at  their  own  hazard.  There 
were  a  great  variety  of  performances  which  they  might  legally 
have  represented,  and  for  which  it  was  quite  legal  to  let  the  theatre 
to  them ;  and  the  presuinption,  in  the  absence  of  any  express  agree- 
ment, as  to  the  nature  of  the  performances,  was,  that  they  intend- 
ed to  exhibit  such  as  were  legal,  and  not  such  as  were  contrary  to 
law.  The  contract  between  the  parties,  therefore,  being  in  itself 
kwfol  and  binding,  and  the  pursuer  having  performed,  or  being 
ready  to  perform,  his  obligations  under  it ;  and  having,  in  &ct,  ta- 
ken a  new  lease  of  the  theatre  with  this  view,  and  made  all  the 
necessary  preparations,  he  was  entitled  to  insist  that  the  defenders 
diould  be  ordained  to  implement  the  counter  obligations  incumbent 
upon  thenu  Any  inquiry  into  the  nature  of  the  performances  which 
they  may  have  intended  to  represent  is  altogether  irrelevant,  as 
Adr  having  acted,  or  having  intended  to  act,  contrary  to  law,  can- 
not afford  a  relevant  defence  against  the  pursuer's  claim. 

The  l^eriff,  after  sustaining  the  agreement,  <  finds  it  was  incum- 
'  bent  on  the  defenders,  before  entering  into  said  agreement,  to 

<  have  made  the  necessary  iuquiries  as  to  the  said  theatre  answer- 
^  ing  the  object  of  the  defenders :  Finds  it  not  averred  by  the  de- 

<  fenders  that  they  were  induced  to  enter  into  the  said  agree- 

*  ment  by  any  misrepresentation  on  the  part  of  the  pursuer :  Re- 
« pels  the  defenders'  objecticms  to  the  l^ality  and  validity  of  the 

<  agreement :  Finds  it  instructed,  that  after  entering  into  the  said 
^  agreement,  the  pursuer  did,  at  Martinmas  1828»  obtain  a  renewal 

*  of  his  lease  of  the  said  theatre  for  eighteen  months  firom  that 

*  term,  and  took  tiie  necessary  steps  for  having  the  theatre  in  pro- 

<  per  order  for  the  defenders  entering  into  possession,  in  terms  of 
( die  agreement;  and  tiiat  the  theatre  was  ready  for  the  reception 

*  of  the  defenders  on  the  10  November  1828  :  Further,  finds  it 

<  admitted  by  the  defenders,  that  they  did  not  notify  to  the  pursuer 

*  dieir  intention  of  not  taking  possession  of  the  theatre,  in  terms  of 
^  tiieir  agreement :  Finds,  that  tiie  pursuer  was  thus  prevented 
« firom  using  tiie  tiieatre  himself,  or  endeavouring  to  let  it  to  others, 
^  during  the  five  weeks  for  which  it  was  let  to  the  defenders :  Finds 
^  it  proved,  tiiat  the  theatre  was  not  tised  by  the  pursuer  himself,  or 

*  let  to  any  otiier  person  during  the  said  five  weeks ;  decerns  against 

*  the  defenders  for  tiie  sum  of  L.120  sterling,  with  interest  since 

*  16  December  1828 :  Finds  the  def^ers  liable  in  expenses.' 
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Cloup  and  Pe 
lissie,  &c.  V. 
Alexander. 


10  Feb.  1831.  Tbe  defenden  leaving  brought  the  c^e  before  the  Court  by  ad- 
vocatioD,  the  Lord  Ordinary  *  Finds,  dnt  die  contract  on  which 
tlie  present  action  is  founded,  whereby  the  respondent  let  the 
Caledonian  Theatre  to  the  advocators,  as  Managers  of  the  French 
Company,  for  their  performances,  was  not  binding  on  them,  in 
respect  the  performances  of  a  company  of  comedians  could  not  take 
place  in  an  unlicensed  theatre  without  infringing  the  law,  and 
subjecting  the  advocators  to  the  penalties  of  the  act  of  the  10 
Geo.  II,  c.  28 :  Therefore,  advocates  the  cause,  sustains  the  de» 
fences,  assoilzies  the  defenders,  and  decerns ;  but,  in  the  particu- 
lar circumstances  of  the  case,  finds  no  expenses  due.' 

^  Nate, — The  Lord  Ordinary  does  not  dispute,  that,  asc~ontend- 
ed  for  by  the  pursuer,  a  contract,  containing,  ex  facie,  nothing 
illegal,  and  which  admits  of  being  executed  without  infringing  the 
law,  may  not  be  rendered  void  by  the  intention  of  one  of  the  par- 
ties to  apply  the  subject  to  an  iUegal  purpose,  nor  even  by  the 
knowledge  of  the  other  party  that  such  is  the  intention*  Bat  he 
apprehends,  that  where  the  illegal  purpose  appears  from  the  terms 
of  the  contract,  action  cannot  be  supported.  Now,  by  that  in 
question,  the  theatre  is  let  for  the  performance  of  the  French  Com- 
pany, and  the  pursuer  is  not  entitled  to  avail  himself  of  any  thing 
ambiguous  or  indefinite  in  the  term  French  Company,  as  he  sets 
forth  in  his  summons,  that  the  contract  was  entered  into  in  con- 
sequence of  an  ofiier  made  on  behalf  of  the  advocators,  as  Mana- 
gers of  the  French  Company  of  comedians,  presently  performing 
at  the  Theatre- Royal.  But  the  performances  of  a  company  of  co- 
medians are  plainly  such  as  fall  under  the  operation  of  the  act  of 
the  10th  of  Geo.  II,  and  the  theatre  was  therefore  let  for  a  pur- 
pose to  which  it  could  not  legally  be  applied. 

<  From  the  ground  on  which  the  Lord  Ordinary  has  put  his  judg- 
ment, he  is  not  disposed  to  give  expenses,  and  also,  because,  while 
he  does  not  think  mala  fides  imputable  to  the  pursuer,  he  conceives 
the  advocators  were  to  blame  in  not  sooner  giving  notice  of  thdr 
intention  to  dispute  the  bargain,  and  thereby  occasioning  some 
unnecessary  expense  to  their  opponent' 


JudgmcnL 


Opinion  of 
Court. 


But  the  Court,  on  a  reclaiming  note  for  Alexander,  <  altered  the 

<  interlocutor  reclaimed  against,  repelled  the  reasons  of  advocation, 

<  remitted  the  cause  simpliciter  to  the  Sheriff,  and  decerned ;  found 

<  no  expenses  due  in  this  Court.' 

A  majority  of  their  Lordships  held,  that  as  there  was  nothing  il- 
legal on  the  face  of  the  agreement,  by  which  the  Caledonian  Thea- 
tre was  let  to  the  advocators,  it  was  not  to  be  presumed  that  the 
performances  to  be  carried  on  by  them  were  illegal  performances^ 
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It  might  be  true  that  the  previous  performances  of  the  company  16  Feb.  1631. 
at  the  Theatre-Royal  might,  in  an  unlicensed  theatre,  fall  under  the     ^^^•V^ 
statute ;  but  it  appeared  that  there  were  performances  which  were  ^^^^^^^ 
not  struck  at  by  the  act,  and  which  might  legally  have  been  acted  Alezmoder. 
by  the  company,  even  in  an  unlicensed  theatre ;  and  the  presump-     TT"^^ 
tion,  in  absence  of  contrary  proof,  was,  that  these  were  the  perform-  court.  ~ 
anoes  which  were  intended  to  be  exhibited,  and  not  such  perform- 
ances as  feu  under  the  statute.     It  was  of  no  consequence  what 
diey  had  been  acting  at  the  Theatre- Royal.    When  they  took  an- 
other theatre,  it  was  to  be  presumed  that  they  were  to  act  what  was 
legal  in  that  theatre;  and  although  foreigners,  the  presumption 
also  was,  that  they  knew,  and  were  bound  to  know,  the  law  of  the 
country  in  which  they  were  residing. 

Lcrd  Craipie  had  considerable  doubts,  and  thought  that  Mr  Alex- 
ander had  not  made  out,  as  was  incumbent  upon  him,  that  the  ad- 
vocators could  have  legally  performed  in  his  theatre  the  dramas 
QSoaUy  exhibited  by  them,  and  which  were  then  in  the  course  of 
performance  at  the  Theatre-Royal. 

LordNawUm,  Ordinary.         Act  Skene,  OtristiMon.  Wnu  Rffmy,  W.  S.  Agent. 

Ml  Dtan  o/Fac.  fHope,J  MuiOeUh.      Thoma$  Af.  Moffat,  Agent.      D.  Clerk. 

c. 


SECOND  DIVISION. 

No.  LXXXIV.  16  February  1831. 

AITCHISON 

against 

ALLAN. 

Provision  to  Heirs  and  Children. — Legacy. — A  father  exe* 
aUed  a  mortis  causa  seMementy  by  which  he  made  provision  of  a 
certain  sum  to  each  of  his  daughters,  anddeclared,  tiuUin'the  event 
of  the  death  qfany  of  them  hefbre  marriage  or  majority,  the  provi- 
sion made  to  the  one  so  deceasing  shoidd  be  divided  amongst  his 
surviving  children,  share  and  share  alike.    One  of  them  died  unmar- 

•  Tied  and  in  minority,  during  the  te^ator^s  life,  but  after  the  execu-' 
tion  of  the  settlement,  which  remained  unaltered  at  his  death.    It 

'  was  found  that  the  provision  tHUtde  to  her  did  not  lapse,  but  devoU 
ted  to  her  surviving  brothers  and  sisters. 
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16  F«b.  1881.  The  late  Mr  Allan  of  Hilbide  executed  a  mortis  eansa  dKeposi- 

y^V^^    tion  ancl  deed  of  aettlement  of  hk  whole  estate  in  January  1823, 

Aiiu!^°  ^'      ^y  ^^^^  ^^  appointed  his  eldest  son,  and  failing  hkn,  ^  before  ma- 

<  jority  or  marriage^'  bis  otber-soas  in  succession,  both  his  heirs  and 
sole  executors  and  intromitters  with  his  moveable  means  and  efftets, 
burdened  with  large  provisions  to  each  of  his  younger  sons;  and 
with  L.5000  to  each  of  his  unmarried  daughters  nominalim,  pay- 
able at  the  first  term  of  Whitsunday  two  years  after  his^  decease, 
with  interest  firom  the  first  term  after  his  death,  and  with  the  follow* 
ing  additional  clause. ;  <  declaring,  that  in  the  event  of  the  death  of 

<  any  of  my  said  five  daughters  above  named  before  noArriage  or 

<  majority,  then  and  in  that  case  the  provisions  hereby  made  to 

*  such  daughter  or  daughters  riiall  be  equally  divided  amoi^st  all 
^  my  surviving  childreni  share  and  share  alike,  whether  male  orfe- 

*  male,  including  in  that  division  Mrs  Anne  Allan  or  Aitehisen, 

<  spouse  of  William  Aitehison,  younger  of  Drummore/ 

Mary  Allan,  one  of  the  daughters,  died  unmarried  and  in -mino- 
rity, after  the  execution  of  this  deed  of  settlement,  and  during  the 
testator's  lifetime.  The  testator  died  in  December  1825,  without 
having  made  any  alteration  on  the  above  deed  of  settlement,  and 
was  succeeded  by  his  eldest  son,  the  defender  in  the  present  action. 

A  doubt  occurred  in  these  circumstances,  whether  the  provision 
made  to  Mary  Allan  had  lapsed  in  consequence  of  her  having  pre- 
deceased the  testator,  or  if  it  had  devolved  to  her  surviving  brothers 
and  sisters.  This  was  tried  in  an  action  raised  by  Mrs  Aitchiaon 
^  against  her  brother,  for  the  share  of  her  deceased  sister's  provision 

which  fell  to  her. 

The  plea  maintained  by  the  defender  was,  that  the  clause  above 
recited  was  only  intended  to  take  effect  in  case  any  of  the  daugh- 
ters should  die  unmarried  and  in  minority,  after  the  legacies  had 
vested  by  the  death  of  the  testator,  and  that  it  did  not  import  a 
conditional  institution. 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  <  Re- 

*  pels  the  defences,  and  finds,  decerns  and  declares  in  terms  of  the 

<  condusicms  of  theUbel ;'  and  added  the  following — *  Nate.  The  li- 

<  teral  interpretation  of  the  words  in. question,  appears  to  the  Lord 

<  Ordinary  to  be  in  fovour  of  the  pursuers.     The  japee  <tf  the  le- 

<  gacy  in  favour  of  Mary  Allan  does  not  aeem  toafibrdasound  ar- 

<  gument  JE'or,  though  it  had  lapsed,  in  so  for  as  she  was  to  re- 
^  ceive  benefit  from  it,  or  it  was  to  have  vested  in  her,  yet  it  remain- 
^  ed  a  ^  provision  hereby  made  to  such  daughter,'  i.  e.  <  any  one  of 
'<  my  said  five  daughters ;'  and  therefore,  in  terms  of  the  deed,  a 

*  provision  which,  <  in  the  event  of  the  death  of  any  of  my  said  five 
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M  daoghterSy  shall  be  equally  divided  among  all  my  surviving  chil-  16  Feb.  1881. 
(<  dren.'    Then  the  Lord  Ordinary  thinks  the  more  loose  and  con- 


jeetaral  iDter|»«lation  of  the  defender  is  too  uncertain  to  be  ire-  ^^""^  '* 
eeived.  It  might,  for  any  thing  that  cm  certainly  be  conjectured 
fipom  the  deed,  be  the  intention  of  die  testator,  not  that  the  words 
slioidd  be  read,  <  in  case  of  the  death  of  any  of  my  said  daughters, 
( after  my  own  death,  but  before  marriage  or  majority,'  but  that 
diey  should  be  read,  <  incaseof  diedeathof  anyofmysaiddaugh- 
<<  ten,  before  my  own  death,  or  even  afker  my  own  death,  but  be- 
*  fore  marriage  or  majority.'  The  latter  meaning,  it  will  be  ob- 
gerved,  seems  most  probably  to  have  been  his  intention  in  the  use 
of  a  sionlar  expression  in  the  nomination  of  his  disponees  in  the 
beginning  of  the  deed.  For  he  could  not  well  mean  that,  in  case 
of  die  deadi  of  his  eldest  son  before  himself,  the  deed  should  be 
Toid  altogether ;  and  that  it  should  only  benefit  the  after  nomi- 
nees, in  case  of  the  death  of  his  eldest  son  after  himself,  but  be- 
fore marriage  or  majority,  yet  he  dispones  to  the  second,  fidling 
die  eldest  son^  before  marriage  or  majority.' 

The  defender  reclaimed;  but  the  Court  unanimously  refused  the  Judgmtnt 
note. 

Lord  Ordinarfy  Madkauie,       Act.  Kuj^  ind  PaUmm,      Alt.  Far^fdk  and  Jamstom, 
Bn4ik  jr  Kumaijft  and  Alkm  jr  Bmoef  Agents.        F.  Clark. 

U. 


SECOND  DIVISION. 
No.  LXXXV.  16  February  1831. 

TURNBULL 

against 
HILL,  Cashier  of  the  Montrose  Banking  Company. 

nx  OF  Exchange. — The  drawer  of  a  bill  of  exchange,  praniedjbr 
die  accommodation  of  the  acceptor^  being  called  upon  to  make  pay* 
mad  long  after  the  biO  has  fallen  due  and  been  protested^  and  having 
Aereupan  written  a  Utter  asking  for  delay,  and  promising  to  settle^ 
it  held  thereby  to  have  waived  all  objection  on  the  ground  rfwant  of 
due  intimation  of  dishonour. 
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Turnbull  v* 
Hill. 


10  F«b.  1831.  Turnbull  lent  his  name  as  drawer  and  indorser  upon  a  bill  for 
L.14,  lOs.9  drawn  upon  and  accepted  by  James  Walker,  vintner  in 
Brechin,  dated  30  April  1828>  and  payable  three  months  afterdate. 
The  bill  was  discounted  at  the  Montrose  Bank,  and  when  it  became 
due  was  protested  for  non-payment. 

On  the  2d  February  1829,  a  letter  was  written  to  Turnbull,  on 
the  part  of  the  Montrose  Bank,  intimating  to  him  that  the  bill 
having  been  dishonoured,  and  protested  for  non-payment,  the  con- 
tents still  remained  due  to  the  Bank,  and  that  he  would  have  to  set- 
tle the  same. 

Turnbull  answered  this  letter,  upon  the  7  February  1829,  by 
a  letter  to  the  agent  of  the  Bank  in  the  following  terms :  ^  Sir,  I 

*  received  the  following  letter  from  Mr  Speid  only  last  night'  (The 
letter  above  referred  to.)    *  When  the  above  bill  became  due,  Mr 

*  J.  Walker,'  (the  acceptor,)  <  told  me  it  was  settled;  therefore,  I 

<  was  not  aware  of  it  being  still  due  to  the  Bank  imtil  last  night, 

<  that  I  received  the  above  letter  from  Mr  Speid.     Not  knowing 

<  before  that  the  bill  was  still  unsettled,  I  am  not  prepared  for  up- 
^  lifting  it  just  now.  May  I  therefore  beg  the  favour  of  you  to 
^  write,  by  this  evening's  post,  to  the  cashier  for  a  three  weeks'  in- 
^  dulgence,  and  he  may  depend  upon  it  being  settled  then.     Your 

*  complying  with  this  request  will  very  much  oblige,'  fiec. 
The  delay  here  craved  was  granted ;  but  Mr  Turnbull  having 

still  failed  to  make  payment,  a  charge  was  at  length  given  him, 
which  he  suspended,  on  the  ground  that  he  had  not  received  dme- 
ous  intimation  of  dishonour  when  the  bill  became  due  and  was  pro- 
tested. 

The  bill  of  suspension  having  been  passed,  a  record  was  made 
up,  in  which  the  suspender  averred,  that  the  letter  of  2  February 
1829,  dated  six  months  after  the  bill  became  due,  was  the  first  in- 
timation which  had  been  made  to  him  of  i&  dishonour. 

The  charger  did  not  admit  this  statement,  and  at  the  same  time 
founded  on  the  above  letter  of  7  February  1829,  as  a  waiver  on 
the  part  of  the  suspender  of  any  such  objection,  even  supposing  that, 
in  the  circumstances  of  the  suspender  with  regard  to  the  bill,  inti- 
mation to  him  had  been  necessary. 

The  Lord  Ordinary,  without  idlowing  a  proof,  repelled  the  rea- 
sons of  suspension. 


Judgment. 


The  suspender  reclaimed  ;  but  the  Cour/ unanimously  refused  the 
note,  on  the  ground  that  the  above-mentioned  letter  precluded  the 
suspender  from  resorting  to  his  plea  of  non-intimation. 

Lord  FuUertont  Ordinary.      Act.  More,      Alt.  Neaves,     J.  R.  Skinner,  and  Thomas 
Diuchar,  Agents.         R.  Clerk.  ' 

u. 
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FIRST  DIVISION. 

No.  LXXXVI.  17  Februan/  1831. 

FORRESTER 

against 
MACKENZIE. 

Bankrupt. — Sequestration. — Objection  to  the  appointment  of  a 
person  in  Glasgow  to  be  trustee  on  the  sequestrated  estate  of  a  eoni'- 
fony  carrying  on  business  in  Inverness  and  Wick^  repelled. 

The  estates  of  Kenneth  and  Alexander  Macrae,  calrying  on  busi- 
ness under  the  iBhn  of  Kenneth  Macrae  and  Son,  in  Inverness,  and 
in  Wick  under  the  firm  of  Alexander  Macrae,  having  been  seques* 
trated,  and  a  meeting  held  for  the  purpose  of  electing  a  trustee, 
R.  Forrester,  silk  warehouseman  and  merchant  in  Glasgow,  (and 
who  had  been  interim  factor,)  was  proposed,  but  objected  to  by 
some  of  the  creditors,  on  the  ground  of  his  residence  at  Glasgow, 
who  proposed  the  other  petitioner,  Mr  Mackenzie,  a  confectioner  ^ 

m  Inverness.  Mr  Forrester  was  elected  by  a  majority,  but  the 
minority  declared  Mr  Mackenzie  to  be  duly  elected.  Both  parties 
gave  in  petitions  to  the  Court  to  be  confirmed.  These  were  re- 
mitted to  the  Lord  Ordinary  to  make  up  a  record. 

Objected  by  Mackenzie  to  the  election  of  Forrester — 

I.  That  he  is  disqualified  for  the  oiBce  of  trustee  on  the  seques-  Objector's 
trated  estate  in  question,  in  respect  that  the  seat  of  the  bankrupt's 
business,  property,  and  whole  concerns,  is  in  Inverness,  or  else-* 

where  in  the  north  of  Scotland :  That  the  principal  debtors  to  the 
estates  are  resident  in  the  same  quarter ;  and  that  it  is  therefore  ne- 
cessary that  all  meetings  of  creditors  and  commissioners  should  be 
held,  and  the  sequestrated  estate  realized,  in  Inverness,  while  Mr 
Forrester  is  resident  and  carries  on  business  in  Glasgow ;  Spence 
9.  Eadie,  2  Dec.  1826 ;  Bell,  ii.  p.  371. 

II.  This  personal  objection  to  Mr  Forrester  having  been  stated 
at  the  meeting  for  election  before  the  creditors  present  came  to  a 
rote,  and  the  petitioner,  James  Mackenzie,  having  been  put  in  no- 
mination, and  voted  for  on  that  occasion  by  creditors  to  a  large 
amount,  and  being  in  other  respects  qualified  for  the  office,  and  there 
being  no  circumstances  connected  with  the  sequestrated  estates  ren- 
dering it  either  impracticable  or  inconvenient  to  conduct  the  whole 
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17  Feb.  183).  business  at  Inverness,  but  the  reverse,  the  petitioner  is  enttded  to 
be  preferred. 


Forrester  v, 
Mackenae. 


Plena. 


Answered  for  Mr  Forrester — 
Rj^ndenfa       .J,  That  the  respondent,  having  been  nominated  trustee  by  the 
great  majority,  both  in  number  and  value,  of  the  creditors,  is  en- 
titled to  be  confirmed  to  that  office ;  and  it  is  not  sufficient  to  annul 
the  respondent's  election,  that  his  residence  is  not  in  the  same  place 
where  the  bankrupts  carried  on  business,  more  espedally  as  the 
great  majority  of  the  creditors  reside  in  the  same  place  with  the  re- 
spondent, or  where  they  can  easily  communicate  with  him ;  none  of 
the  creditors  reside  at  or  near  the  bankrupts'  place  of  business;  54 
Geo.  III.  c.  137,  sect  28  and  26 ;  Stewart,  13  Feb.  1822 ;  2  Bdti 
Com.  p.  370,  and  authorities  there  referred  to ;  Kerr,  14  Nov.  182& 
II.  That  one  of  the  places  where  the  bankrupts  carried  on  busi- 
ness being  137  miles  from  Inverness,  and  there  being  no  creditor  in 
or  near  to  Inverness ;  and,  at  all  events,  the  debts  alleged  to  be  doe 
to  the  individuals  residing  there,  on  the  votes  of  two  of  whom  the 
petitioner's  nomination  rests,  being  contingent,  and  none  of  these 
individuals  being  eligible  to  tlie  office  of  commissioners,  the  princi- 
pal debtors  to  the  estate  not  residing  in  that  neighbourhood,  and 
there  being  no  peculiar  &cilities,  but,  on  the  contrary,  great  diffi- 
culties in  die  way  of  holding  meetings  and  conducting  the  busmen 
at  Inverness,  the  petitioner,  who  resides  there,  ought  not  to  be  19- 
pointed  to  the  office  of  trustee,  but  the  nomination  of  the  respon- 
dent should  be  confirmed. 

The  LfOrd  Ordinary  pronounced  the  following  interlocutor :  <  Ha- 
'  ving  considered  the  deeed  record,  and  heard  parties'  procurators 
'  thereon,  repels  the  personal  objection  stated  against  Robert  For- 
^  rester,  the  person  elected  to  the  office  of  trustee  by  the  great  ma* 

<  jority  of  the  votes  of  the  creditors :  Finds  that  he  oug^t  to  be  con- 

<  firmed,  and  with  this  judgment  makes  avisandum  to  the  Court' 
«  Note. — The  Lord  Ordinary  conceives  that,  by  the  act  of  sede- 

*  runt,  if  be  gives  his  own  judgment,  it  is  not  necessary  to  order 

<  cases  on  the  merits.    The  act  of  Parliament  only  requires  that  the 

<  trustee  shall  be  resident  within  the  jurisdiction  of  the  Court;  and 

<  the  general  rule  is,  that  the  creditors  are  the  b'est  judges  of  the 

<  trustee  most  likely  to  attend  to  their  interest  with  effect    By  many 

<  decisions  in  very  strongf  cases,  it  is  settled  that  ncm-residence  in 

<  the  place  where  the  bankrupt's  business  was  carried  (m,  or  even 

<  in  the  sheriffdom,  creates  no  legal  disqualification  in  the 'trustee; 

<  13  Feb.  1822,  Stewart;  S  July  1828,  Cheyne t?.  Ghithrie;  14  Nov. 

<  1828,  Kerr.     The  objectors  in  the  present  case  rely  on  tlie  case 

<  of  Spence  v.  Eadie,  Dec.  2.'  1826.    But  the  decision  in  that  case, 
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pronounced  with  £fficiilty,  can  go  no  &rther  than  to  shew  that  it  17  P«b.  183L 
is  within  the  power  and  discretion  of  the  Court  to  interfere  when 


a  strong  case  of  impropriety  or  inexpediency  is  made  out.  Two  jj^^^ 
of  tbe  cases  above  mentioned  are  later  than  that  case ;  and  in  the 
one,  the  bankrupt's  domidl  was  in  For&rshire,  and  the  trustee 
resided  in  Ediilburgh;  in  the  other,  the  domidl  was  in  Stomo-* 
way,  and  the  trustee's  residence  in  Glasgow. 
<  In  the  present  case,  the  &cts  are  very  strong  in  support  of  the 
election  made  by  the  majority  of  the  creditors.  The  company  had 
two  establishments,  one  in  Wick  and  another  in  Inremess;  the 
creditors  are  scattered  over  the  whole  kingdom ;  there  are  hard-» 
ly  any  creditors  residii^  in  Inveme^  except  one  or  two  who  sup- 
port Mr  Forrester,  for  the  bank  agents  are  not  proper  creditors; 
eimunissioners  could  not  be  found  there ;  a  large  proportion  of  the 
ereditors  reside  in  Glasgow;  and,  finally,  of  fifty-eight  creditorsy 
fcrty-seven,  holding  debts  to  the  amount  of  L.6582 :  12 : 6,  voted 
for  Mr  Fcm'ester,  while  only  eleven,  holding  debts  amounting  to 
L2479  :  4  :  4,  supported  the  opposite  candidate/ 

The  Court  adhered,  and  confirmed  the  nomination  of  Mr  Forrester.  Judgment*  • 

JM  HoNov^  Oidiiitiy.         For  Mr  Forrester,  Detm,         Dwrid  HcugtaHf  Agent. 
For  Mr  Mackeosie,  ^  BdL         }V.  Maekewie,  W.  S.  Agent.         H.  Clerk. 

T. 


FIRST  DIVISION. 

No.  LXXXVIL  17  February  1831. 

ARTHUR  STEWART 

offainst 
8AMUEL  GORDON. 

Proof.— Sale. — In  an  (u^ian  Jbr  payment  of  the  price  qfcattle,  the 
purchaser  hoeing  admitted  the  purchase^  and  thai  he  had  received 
ddieery^  attowed  to  prove,  proiAdejwre,  that  he  paid  the  price  at 
Uk  Ume,  and  that  it  toas  the  general  practice  of  the  trade  not  (a 
purchaee  upon  credit,  but  to  pay  at  the  time  qf  delivery. 

Gordon  sued  Stewart  before  the  Sheriff  of  Aberdeenshire  for  pay- 
ment of  LlOd^  10s.  as  the  bplance  of  some  sheep  and  cattle  which 
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.fite«rart  v. 
Gordon. 


17  Feb*  18.31,  Stewart  had  purchased  from  him.  In  defence,  it  was  pieced,  tliat) 
agreeably  to  the  practice  of  the  country  in  all  similar  transactioitt, 
he  had  paid  for  all  the  sheep  and  cattle  at  the  time  he  got  deliTer^, 
with  the  exception  of  L.41,  ISs.,  for  which  he  had  gvanted  lug  oUi^ 
gation.  The  defender  offered  to  prove,  that  it  is  a  general  custon 
among  graziers  and  cattle-dealers  to  pay  for  llie  catde  lliey  purdiase 
in  ready  money,  and  Jiever  upon  credit :  That  the  catde  and  sheep 
now  sued  for  were  not  purchased  upon  credit,  but  for  ready  money, 
and  the  price  was  paid,  in  terms  of  the  general  custom,  shnvt^ 
temel  widi  the  delivery,  except  on  the  occasion  when  the  above 
obligation  was  gpranted. 

Afiker  the  defender  had  undergone  a  judicial  examinadcm,  in  whidi 
an  objection  to  a  question  as  to  his  having  purchased  from  certab 
persons  upon  credit  was  sustained,  the  Sheriff  pronounced  the  fol- 
lowing interlocutor :  <  Finds,  that  tiie  defender  adtrnts  in  his  conde* 
^  scendence  that  he  was  deficient  in  L«41  :  18 :  2|,  being  the  piiee 
of  23  sheep  and  a  bullock,  when  he  subscribed  the  obKgatioBirf 
date  12th  January  1829 :  Finds  it  admitted  by  him,  in  his  ja£dal 
declaration,  that  he  bought  a  lot  of  44  sheep  in  llie  month  of  Fe* 
bruary,  subsequent  to  the  date  of  the  said  obligation^  and  that  tlie 
said  sheep  were  not  delivered  or  paid  for  at  the  date  of  the  par- 
chaise  :  Finds  it  fiEuther  admitted  in  the  said  declaration,  that  lie 
purchased  a  cow  from  the  pursuer  at  the  price  libelled,  but  whether 
before  or  after  delivery  of  the  last  lot  of  sheep  he  does  not  recol- 
lect, and  that  he  rather  thinks  the  price  of  the  cow  is  not  paid, 
but  included  in  the  obligation :  Finds-it  fiirther  admitted,  that  the 
defender  was  not  present  at  the  delivery  of  the  whole  of  the  sheep 
last  purchased:  Finds,  that  no  competent  proof  is  offered  to  instract 
the  averment  in  the  4th  article  of  the  defieaider's  condescendence, 
that  the  only  other  purchases  which  he  made  from  the  prnsaer 
W£Te  setded  simul  et  semel  with  the  delivery : .  Farther,  finds,  that 
tiie  price  of  the  said  cow  is  now  admitted  not  to  be  included  in  the 
said  obligation :  Finds,  tirnt  the  answer  to  the  4th  article  of  the 
pursuer's  averment  is  directiy  at  variance  with  tiie  defender's  ju- 
dicial declaration;  therefore  finds  .any  farther  proof  unnecessary; 
repels  the  defences,  decerns  in  terms  of  the  libeV  &c. 


Advo«ktor*s 
PJeas. 


Stewart  advocated,  and  pleaded — 

I.  As  no  course  of  dealing  on  credit  was  proved  or  all^d  be- 
tween the  parties,  but  the  reverse  hitving  been  the  ca^e,  the  pie- 
sumption  is/  both  in  law  and  according  to  the  .usage  of  trade,  that 
the  sheep  and  cattle  in  question  were  setUed  for  in.  ready  money  at 
the  time  of  delivery. ' 
/.II.  As  the  advocator  denies  baving  received  «ny  cattie  which: 


Xo.  87.  COURT  OF  SESSION.  331 
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oUigfltbn  granted  by  him,  and  no  proof  having  been  allowed,  the 
KspMident  cannot  found  an  the  advocator's  alleged  admission  of  the  Goidop. ' 

iiiiiushiiig,  as  unconnected  with  the  intrinsic  quality  of  payment     , 

Ittviiig  been  semel  et  simul*  Pleas. 

III.  The  granting  of  the  acknowledgment  by  the  advocator,  for 
the  price  of  the  only  cattle  admitted  not  to  have  been  piaid  at  the  time» 
cnates  a  presumption,  according  to  the  mode  of  dealing  between 
Ae  parties,  that  the  other  cattle,  for  which  no  obligation  was  grants 
ed,  were  alleys  duly  paid,  and  that  the  price  was  not  left  outstand^ 
log  as  a  debt. 

9 

I.  Even  if  there  were  any  general  practice  of  trade  among  fleshers  Defender's 
to  pvchase  cattle  only  for  ready  money,  which  is  denied,  the  ad^     ^^ 
iwaSm  is  not  entitled  to  the  benefit  of  any  presumption  that  he 

doih  in  the  present  caito  upon  that  footing,  as  he  admits  having  oc-» 
cttionaUy  purchased  on  credit ;  and  he  also  admits,  that  some  of  the 
artides  in  th6  account  libelled  on  were  not  paid  for  at  the  time,  but 
that  he  granted  an  obligation  for  them ;  and  other  articles  are  ad* 
lutled  not  to  have  been  paid  by  him  qh  delivery. 

II.  The  delivery  of  the  articles  being  admitted,  and.  the  consti-> 
todoo  of  the  debt  thus  proved,  it  lies  with  the  advocator  to  prove 
psynenU  The  respondent  is  entitled  to  found  upon  the  advoca-. 
Ws  judicial  declaration  as  proving  receipt  of  the  articles,  without 
adfldtting  the  truth  of  the  statement  in  the  declaration  as  to  the  ar- 
lielw  being  paid  for  at  the  time ;  because,  if  the  respondent  had 
leferred  the  constitution  of  the  debt  to  tiie  bath  of  the  advocator, 
theaverment  of  payment  would  have  been  an  extrinsic  quaUty  of 
the  oath. 

IIL  There  are  su£Scient  admissions  in  the  advocator's  declara- 
turn  to  prove  that  the  articles  were  not  paid  for  at  the  time  of  de- 
KTery. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
Bote: 

',  Remits  to  the  Sheriff^  with  instructions,  that  he  recall  the  iuter- 
'  locators  complained  of,  and  allow  the  advocator  to  prove  proutde 
'jure,  in  terms  of  the  4th  article  of  his  oondescendencei  that  he  paid 
^ Reprice  of  tiie  whole  parcel  of  44  sheep  last  purchased,  on  the 

<  m^nungof  the  day  when  the  first  20  of  them  were  delivered,  and 

<  also  that  he  paid  tiie  price  ojf  the  cow  at  the  time  she  was  deliver- 

<  ed;  and  thereafter  to  do  as  to  him  shall  seem  just/  &c. 

.  *  jVo^.— The.  Lord  Ordinary  conceives  it  perifectiy  competent  to, 
'irare  by  witnesses^  tiiat  payment  .of  cattie,  oj.  other  moveables 
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purchased,  was  made  at  the  time  of  making  Uie  bargain,  or  at  dm 
of  delivery.     Nor  does  it  appear  that  there  is  any  thing  in  the 
advocator's  judicial  declaration  which  is  bo.  inconsistent  with  die 
above  averments  as  to  preclude  him  from  a  proof  of  diem.    There 
18  no  inconsistency  as  to  the  sheep ;  and  although  he  seems  to 
have  been  mistaken  as  to  the  cow^  the  price  of  which  he  supposed 
had  been  indaded  in  the  obligation,  and  of  course  not  paid,  yel 
the  Lord  Ordinary  thinks  it  would  be  hard  to  prevent  him  ftm 
afterwards  rectifying  this  mistake,  considering  that  he  was  entided 
to  have  had  the  obligation  produced,  before  undergoing  an  ex*' 
amination  regarding  its  contents.    The  Lord  Ordinary  is  not  dis- 
posed to  allow  the  advocator  a  proof  as  to  the  general  practice  of 
butchers  or  cattle-dealers  in  the  district,  because  this  would  be  of 
little  weight  if  his  own  practice  was  different     Now,  he  adnuti 
that  he  did  occasionally  deal  on  credit ;  and  on  this  point  the  Lord 
Ordinary  conceives  that  the  Sheriff  might,  with  propriety,  hsive 
insisted  on  an  answer  to  the  questions  put  in  the  oondnsion  of  die 
examination,  for  the  purpose  of  shewing  the  frequency  and  ex* 
tent  of  such  dealing.^ 


Judgment. 


The  advocator  reclaimed;  and  the  Caurty  connderfng  that  it 
might  be  of  importance  to  ascertain  the  general  practice  in  similar 
cases,  altered  the  interlocutor  of  the  Lord  Ordinary,  so  fiir  as  to 
allow  the  advocator  a  proof  of  the  general  practice  of  paying  fiir 
such  purchases  at  the  time  of  delivery,  but  adhered  quoad  ultra. 


Xoni  iVMoR,  Ordinary.  AcL  filme,  iVMtm,  W<iur  DtMe,  W.  S.  AgtA 

Alt.  Kttiy,  3Mr.        O.  Sutherlmdt  W.  &  Agent.         JK  Clerk. 
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Th£  Hokourable  ARCHIBALD  MACDONALD  akd 

Others. 


Process. — Res  Judicata. — Tailzie. — Stat.  10  Geo.  IIL  c  51. 
^^Jn  acHcn  ofreducthn  of  a  decree  obtained  inprnmumce  of^ 
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aiove  ad^for  enamragxng  the  improvement  of  entailed  estates,  bf ought  17  Feb.  183K: 
bug  afiet  the  lapse  of  the  statutory  period^  and  rested  ffeneraUy  on    W^y^i^ 
ike  yroundSf  that  &e  provisions  oftJie  statute  had  not  been  complied  j^^^^^* 
u>iAi  the  evidence  of  the  expenditure  not  having  been  duly  subscribed 
by  the  ebtainer  of  the  decree j  and  7wt  regularly  lodged  in  process, 
and  recorded^  and  timtpart  of  the  improvements  were  not  warranted 
jy  the  statute^  dismissed  as  incompetent. 

In  ISlSi  the  late  Wentworth  Lord  Maodonald,  founding  upon  the 
net  of  the  10  Geo*  III.  &  51,  raised  a  summons  of  deckurator  against 
die  present  pursuer,  (his  immediate  younger  brother  and  next  heir 
of  entail,)  in  which  it  was  set  forth,  that  I^rd  Macdonald  <  had, 

<  daring  his  possession  of  the  said  entailed  estate,  laid  out,  in  in« 
.  cIodiME  and  erecting  fem-houses  and  offices,  and  other  buildbg. 
'thereon,  the  sum  of  L*  12,857  :  6  :  11^  sterling,  conform  to  ac* 

<  counts  and  vouchers  thereof,  lodged  with,  and  recorded  by  the 

<  Sheriff-derk  of  the  sidd  sherifidom  of  Inverness,  within  which  the 
'  said  entailed  estates  lie,  in  ternos  of  the  statute  before  mentioned, 

*  &c}  and  concluding,  that  the  amount  of  the  charge  against  the  sue- 

<  oeeding  heir  of  entail  for  the  aforesaid  improvements  should  be 

*  ascertained,  in  terms  of  the  statute,'  &c.  The  next  heir,  ( the  present 
pursuer,)  having,  by  a  letter  written  some  years  before,  passed  from 
tfie  statutory  notification,  decree  was  pronounced  in  favour  of  Lord 
Mftodonaldi  finding  <  that  the  expenses  laid  out  by  the  said  Alex- 

<  ander  Wentworth  Lord  Macdonald,  in  inclosing,  draining,  and 

<  erectiQg  fiurm«houses  and  offices,  and  other  buildings  on  the  said 
'eutailed  estates,  previous  to  Martinmas  1814,  amounted  to  the 

<  fi^esaid  sum  of  L.  12,857  :  6  :  11^  sterling ;'  and  that  the  present 
pursuer,  or  fidling  him,  the  next  heir  of  entail,  should  be  liable  to 
the  heirs,  ej^ecutors  or  assignees  of  Lord  Macdonald,  in  three-fourths 
of  that  sum,  with  interest. 

No  challenge  was  brought  of  this  decree  until  the  year  1830, 
when  the  pursuer  having,  as  heir  of  entail,  succeeded  to  his  brother, 
brought  the  present  action  against  the  defenders,  (the  executors  of 
the  deceased  Wentworth  Lord  Macdonald,)  to  have  it  reduced  and 
set  aside,  on  the  grounds,  Imo,  the  usual  clause  of  style ;  2do,  the 
same  was  obtained  against  the  pursuer  in  absence,  and  when  he  was 
fiirth  of  Scotland ;  3tio,  in  the  suit  or  process  in  which  the  said  decree 
issaidtohav^  been  <  obtained,  the  statute  was  not  correctly  libelled 
'  on,  and  the  said  Alexander  Wentworth  Lord  Macdonald  did  not 

*  produce  proper  evidence  of  the  money  alleged  to  have  been  laid 
^  out  Iq  improvements,  although  expressly  required  by  the  statute 

*  to  do  90 ;  4to,  the  claim  of  the  said  Alexander  Wentworth  I^ord 
^  Macdonald  was  totally  groundless,  and  could  not  legally  be  made 
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a  debt  against  the  pursuer,  as  heir  of  entail  next  entitled  to  suc- 
ceed the  said  Alexander  Wentworth  Lord  Macdonald,  after  the 
heirs  of  his  own  body,  in  the  said  entailed  estate  of  Macdonald 
and  others,  in  respect  that  the  provisions  of  the  act  of  Parliament, 
10  Geo.  III.  c.  51,  under  which  the  same  was  made,  had  hot  been 
complied  with ;  and,  in  particular,  annual  accounts  of  the  expen- 
diture were  not  subscribed  by  the  said  Alexander  Wentworth 
Lord  Macdonald,  and  were  not  regularly  or  duly  lodged  and  re- 
corded ;  and  the  vouchers  by  which  the  accounts  were  to  be  sup* 
ported  were  not  lodged  and  recorded,  as  required  by  the  said  aet^ 
and  also,  in  respect  that  a  great  variety  of  articles  of  expenditure, 
stated,  claimed  and  comprehended  in  the  said  decree,  are  in  no  de- 
gree  authorised  by  the  said  act  of  Parliament,  but  are  of  a  nature 
and  description  totally  different  from  the  improvements  authorised 
to  be  made  by  the  said  act,  as  will  fiilly  appear  when  the  ievidene^ 
of  said  alleged  expenditure  shall  be  produced/ 
It  was  pleaded  as  a  preliminary  defence,  that,  in  terms  of  the 
statute,  a  decree,  (of  the  nature  of  the  one  here  challenged,)  <  if 
*  pronounced  by  the  Sheriff,  shall  become  final,  unless  carried  to  the 

<  Court  of  Session  by  suspension,  within  six  months  aJPiier  the  same 

<  shall  be  pronounced ;  and  if  pronounced  by  the  Court  of  Session,' 
^  either  in  such  process  of  declarator  or  suspension,  shall  be  final,  if 
'  an  appeal  is  not  brought  within  twelve  months.'  But  the  declared 
object  of  the  statute  would  be  defeated,  if  the  decree  in  question 
could,  at  this  distance  of  time,  be  brought  under  reduction. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  ^  The  Lord  Ordinary  having  considered  this  summons,  and 
the  preUminary  defences,  and  having  heard  parties'  procurators 
thereon,  and  particularly  on  a  motion  by  the  pursuer,  that  he  be 
allowed  to  give  in  a  condescendence,  with  the  view  of  having  a 
record  made  up  in  regard  to  the  said  preliminary  defences.  Finds, 
that  the  proposal  to  give  In  a  condescendence,  as  explained  in  the 
debate,  is  confessedly  equivalent  to  a  proposal  of  giving  in  an  ar- 
ticulate  condescendence  on  the  whole  merits  of  the  reduction : 
Finds,  that  the  question  as  to  the  validity  of  the  preliminary  de- 
fence, founded  on  the  statute,  as  excluding  any  reduction  of  a  de» 
cree,  such  as  that  set  forth  in  the  present  summons,  must  be  de- 
termined by  the  nature  of  the  decree,  as  therein  narrated,  and  the 
reasons  of  reduction,  as  applied  to  it :  Finds,  that  the  sununons 
sets  forth  a  summons  of  declarator,  as  having  been  brought  by  the 
late  Lord  Macdonald,  referring  to,  and  partly  reciting  the  act 
10  Geo.  III.  c.  51,  and  then  stating  that  Lord  Macdonald  <  had, 
during  his  possession  of  the  said  entailed  estate,  laid  out,  in  in- 
^  closing  and  erecting  farm-houses  and  oiSces,  and  other  buildings 
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« thereon,  the  mm  of  L.  12,857  :  6  :  11^  sterline,  conform  to  ac-  17  Feb.  I83t 
«  counts  and  vouckers  thereof)  lodged  with,  and  recorded  by  the     ^*^v^^  ^ 
«  Sheriff-derk  of  the  said  sheriffdom  of  Inverness,  within  which  the  ^]|^^id/ 
iiflaid  entailed  estates  lie,  in  terms  of  the  statute  before  mentioned, 
^  intimation  (Mf  which  improvements  was  duly  made,'  &c« ;  and  con- 

<  ehdiog,  that  the  amount  of  the  charge  against  the  succeeding  heir 

<  of  entail  for  the  aforesaid  improvements  should  be  ascertained,  in 
i  temis  of  the  statute ;  and  that  under  the  summons  in  that  action, 
I  this  Court  found  and  declared,  *  that  the  expenses  laid  out  by  the 
^  said  Alexander  Wentworth  Lord  Macdonald,  in  inclosing,  dram«- 
c^ing  and  erecting  fisurm-houses  and  offices,  and  other  buildings  on 
*^  the  said  entailed  estates,  previous  to  Martinmas  1814,  amounted 
^<  to  the  foresaid  sum  of  L.  12,857  :  6  :  11^  sterling  ;*  and  that  the 
(present  pursuer,  or  £Euling  him,  the  next  heir  of  entail,  should  be 

<  liable  to  the  heirs,  executoris,  or  assignees  of  Lord  Macdonald  in 
( three^fourths  of  that  sum,  with  interest,  &c. :  Finds,  that  it  being 

^  admitted  on  the  &ce  of  the  present  summons,  that  an  action  of  ^ 

^dedarator  was  brought,  and  a  decree  pronounced  in  the  terms 

<  flios  set  forth,  and  there  being  no  allegation  that  the  said  decree 
(is  either  fidse  orimprobative,  the  grounds  of  reduction,  as  stated 
( under  the  second,  third,  and  fourth  reasons  of  reduction,  are  not 
( relevant  to  overcome  the  express  provisions  of  the  statute,  that 

<  saeh  a  decree,  if  pronounced  by  the  Court  of  Session,  <  shall  be 
(( final,  if  an  appeal  is  not  brought  within  twelve  months :'  Finds,- 
( that  the  decree  called  for  to  be  reduced  is  stated  in  the  summons 
(.to  have  been  dated  the  21  June  1815,  that  it  is  not  alleged  that 
«a&y  appeal  was  entered  against  it,  and  that  the  present  summons 
(was  only  signeted  on  the  18  January  1830  :  Therefore  sustains 
( the  preliminary  defence,  and  dismisses  the  action  as  incompetent, 
( and  decerns :  Finds  expenses  due,  and  remits  to  the  Auditor  to 
( tax  the  account  thereof  and  to  report.' 

( Note. — In  the  debate,  very  strong  statements  were  made  on  the 
( part  of  the  pursuer,  for  the  purpose  of  shewing,  that  in  the  pro-* 
(eesB  of  declarator  no  evidence,  or  no  sufficient  evidence,  had  been 
( produced  to  the  Court,  to  prove  that  the  improvements  libelled  on 
(had  been  made  at  all,  or  that  they  were  improvements  within  the 
( aet  of  Parliament  It  was  stated  that  it  would  be  shewn,  from  the 
( aeooonts  produced  or  lodged  in  the  Sheriff-clerk's  office,  that  the 
( daim  was  not  warranted  by  the  statute ;  and  even  that  money, 
( which  had  been  laid  out  on  an  unentailed  estate,  had  been  com- 
^  prehended  in  the  accounts*  It  was  also  stated  that  the  act  of  Par-- 
('Uament  was  erroneously  recited  in  the  summons  of  declarator,  and^ 
^  that  certain  words  were  onutted,  bearing  that  the  accounts  ap-^ 
( pointed  to  be  lodged  with  the  Sheriff-clerk  shall  be  subscribed  by 
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tlie  ptapnesboir^  while  it  was  averred  tbat  none  was  subscribed  in 
this  case.  The  Lord  Ordinary  conjeotured,  when  he  heaid  this 
last  statement,  that  the  words  had  been  quoted  from  the  abstiact 
of  the  statute  in  the  Appendix  to  Erskine's  Institute,  and  he  finds 
that  this  is  precisely  the  &ct.  But  while  this  circumstance  takes 
away  all  probability  of  an  intentional  misquotation,  he  is  of  opi<» 
nion  that  the  misrecital  of  a  public  statute  would  be  no  groimd 
for  reducing  snch  a  decree,  if  otherwise  final,  because  all  judps 
are  bound  to  know  the  terms  of  it:  And  with  regard  to  theie^ 
mainder  of  the  pursuer's  plea,  it  appears  to  the  Lord  Ordinarj^ 
that  although  a  case  nyght  be  figured  in  which^  upon  a  sununoiis 
plainly  and  directly  setting  forth  that  the  whole  proceedings  is 
such  a  declarator  had  been  devised  and  carried  through  fran  be- 
ginning to  end  as  a  firaud  upon  the  statute,  and  upon  the  Courts 
competent  grounds  of  reduction  might  arise,  the  reasons  of  re* 
duction,  as  they  stand  in  the  present  summons,  resolve  simply  in* 
to  statements  upon  the  merits  of  the  evidence  adduced  in  the  pro* 
cess,  and  the  nature  of  the  improvements,  for  the  value  of  wUdi 
decree  was  asked, — all  which  things  were  the  very  matters  Sat 
finally  determining  which  the  Legislature  allowed  die  decree  of 
dedicator  to  be  obtained,  and  declared  it  to  be  final  unlesB  uf* 
pealed  from  within  twelve  months.  If  the  pursuer  were  to  be  ^* 
lowed  to  condescend  under  such  a  sunmions  as  this,  it  appears  to 
the  Lord  Ordinary  that  the  provisions  of  the  statute  must  beoooie 
quite  nugatory.  The  grounds  taken  are  all  such  as  might  hare 
been  stated  in  the  process,  or  upon  appeal  If  the  present  pufBoer 
had  appeared  in,  or  had  appealed  and  stated  the  same  things,  tiM 
decree  would  have,  been  res  judicata,  independent  of  the  fina- 
lity declared  by  the  statute*  But  the  Lord  Ordinary  thinks,  that 
if  the  clause  of  the  statute  has  any  meaning,  it  must  import  that 
the  decree  shall  be  equally  res  judicata  against  the  next  heir  duly 
dted,  who  does  not  appear,  and  who  does  not  appeal  within  the 
limited  time. 

<  In  forming  his  opinion,  the  Lord  Ordinary  is  not  influenced  by 
the  statement  in  the  end  of  the  defences ;  but  it  is  very  {Jain, 
that  if  a  proprietor,  who  bona  fide  brings  his  declarator  for  the 
very  purpose  of  ascertaining  the  &cts  while  they  are  recent)  aoi 
all  parties  are  alive,  and  for  the  purpose  of  preventing  cotntrorer- 
sies  concerning  them  at  a  distant  period,  may  not  rely  on  the  de-» 
cree  which  he  obtains,  notwithstanding  the  broad  words  .of  the 
statute,  and  if  the  whole  inquiry  may  be  revived  after  the  most 
important  settlements  have  been  made  on  the  faith  of  it,  and  after 
he  himself  has  been  dead  for  many  years,  the  object  of  the  statute 
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( IB  this  point  mmt  be  essentially  defestecl,  and  the  greatest  injns-  17  FbU  isst 
* tiee nay  be  done  in  many  cases.'  ^^v^*^ 

Macdonald  iv 
Macdonald. 

The  pursuer  reclaimed^  and  in  addition  to  the  grounds  of  reduc- 
tioa  set  forth  in  the  summons,  he  asserted,  that  a  considerable  por- 
lioii  of  the  expenditure,  for  which  decree  had  been  obtained  by  the 
late  Lord  Macdonald,  had  not  been  laid  out  npon  the  entailed  es- 
lite,  but  upon  land»  belonging  to  his  Lordship  which  were  unen* 
baled,  and  that  this  would  appear  from  the  accounts  themselres, 
ifprodaced;  and  the  question  was,  whether  the  pursuer  was  now 
entitled  to  give  in  a  condescendence  to  this  effect  The  plea  of 
finality  sanctioned  by  the  statute  would  be  conclusive  if  an  attempt 
were  now  made  to  dispute  the  evidence  which  was  laid  before  the 
Court  at  the  time  as  to  the  nature  of  the  expenditure ;  but  the  ob« 
jeedon  was,  that  the  money  was  not  kdd  out  upon  the  entailed  es* 
tale  at  all,  and  that  this  would  appear  from  the  accounts  themselves ; 
ud  it  was  maintained,  that  to  mxdix  an  objection  the  plea  of  finality 
could  not  have  been  intended  by  the  legislature  to  apply. 

It  was  amwered — That  the  summons  raised  by  Wentworth  Lord  Defenden' 
MscdonaM  in  1815  set  forth,  that  the  money  claimed  by  him  had  ^*^ 
been  laid  out  on  the  ent|dkd  estate,  in  terms  of  the  statute,  and  de- 
cree was  pronounced  in  express  terms  to  this  effect  in  his  favour^  bnt 
the  statute  declared,  that  such  a  decree  was  final  if  not  challenged 
widda  a  year ;  and  the  question  was,  wb^er  the  Court  could  now 
reduce  the  decree  on  grounds  which,  if  stated  at  the  time,  might 
kve  been  sufficient  to  prevent  decree  being  passed  in  fiivour  of 
die  pursuer.  The  object  of  the  statute  was  obvious ;  and  if  forty 
years  were  necessary  to  secure  such  a  decree  against  challenge, 
the  party  obtaining  it  and  his  heirs  never  could  feel  certEun  with* 
in  this  period  that  blunders  may  not  have  been  committed,  or  at 
IttBt  alleged  to  have  been  committed,  which  would  render  insecure 
their  rights ;  and  it  was  in  order  to  obviate  these  difficulties  that  the 
statute  was  passed,  by  which  all  challenge  was  excluded  after  the 
lapse  of  a  year.  All  the  grounds  of  reduction  set  forth  in  the  pre*- 
sent  snnunons  might  competently  have  been  stated  in  objection  to 
decree  being  pronounced  in  the  original  action;  but  if  they  could 
be  Imugfat  forward  at  this  time,  parties  never  could  be  saife ;  for 
mdi  objections  would  not  be  brought  forward  for  years,  when  the 
pirty  who  had  obtained  the  decree  was  dead,  and  when  the' means 
of  disproving  the  objections  might  be  lost.  With  regard  to  the 
olijection,  that  a  part  of  the  expenditure  had  not  been  laid  out  on 
the  entailed  estate^  this  had  not  been  set  forth  in  the  summons,  and 
Goold  not  tiierefore  now  be  listened  to ;  but  even  if  it  had  been  al^ 
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I?  Feb.  1831.  leged  in  the  smhwM—j  it  vmU  be  impoiiible  to  get  over  tlie  tb^ 
'^"^y^^    jection  of  finality  founded  upon  a  decree  in  foro^  whidi  ezpiefldj 
^{^I^^J^^*^    declared  that  the  expenditure  had  been  so  laid  out 
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•  The  pursuer  having  redaimed — 

•  Lard  Bdgray  said,  he  had  no  doubt  that  the  grounds  of  dial* 
4enge  set  forth  in  the  summons  were  excluded  by  the  statatory 
limitation ;  and  he  also  held  that  the  plea  of  finality  applied  to 
the  objection  since  stated,  that  the  expenditure  claimed  by  Lord 
'Macdonald  had  not  been  laid  out  by  his  Lordship  upon  the  entafl* 
ed  property.    The  object  of  the  statute  was  to  encourage  hein  to 
make  improvements  upon  entailed  estates,  and  thus  to  raise  provi- 
sions  for  their  younger  children ;  but  this  object  would  be  gready 
firustrated,  if,  after  the  lapse  of  years,  after  the  death  of  parties  ob> 
taining  decrees  in  such  circumstances,  after  sums  laid  out  on  im- 
provements, and  bona  fide  settlements  made  on  children  on  the  fidth 
of  such  decrees,  .they  were  liable  to  challenge  on  such  grounds  as 
had  here  been  alleged.    It  was  the  duty  of  heirs  of  entail  to  appear 
and  state  objections  at  the  time,  and  the  period  of  a  year  was  allov- 
ed  to  them  for  that  purpose;  but  the  statute  would  be  rendered 
quite  nugatory  if  it  were  competent  to  parties  to  come  forward 
after  the  lapse  of  so  many  years,  and  state, objections  to  the  regu- 
larity of  the  proceedings,  which  might  competently  have  been  tfOt- 
ted  within  the  statutory  period*    If  such  objections  could  now  be 
Hstened  to,  they  would  be  equally  competent  at  any  time  widun 
the  years  of  the  long  prescription*     But  this  would  be  contrary  to 
the  intention  of  the  leg^lature,  which  was  to  give  the  samefinidity 
to  decrees  pronounced  under  the  statute,  not  challenged  within  a 
year  from  dieir  date,  as  to  judgments  of  the  House  of  Lords.    Hii 
Lordship  observed,  that  millions  of  money  had  been  lent  out  on 
the  faith  of  such  decrees,  where  the  security  was  thought  unques- 
tionable ;  and  it  would  open  a  door  to  great  hardship  and  oppres- 
sion, if  the  proceedings  could  be  called  in  question  after  die  time 
limited  by  the  statute.    It  was  true  that  the  Courts,  in  this  matter, 
were  acting  ministerially ;  but  it  was  for  this  reason  that  their  de- 
crees, if  the  statutory  forms  were  observed,  should  be  irreversible* 
In  the  ordinary  case  the  rule  was,  that  the  grounds  and  warrants 
of  decrees  could  not  be  called  for  after  the  lapse  of  twenty  years; 
and  the  statute  in  question  had  introduced,  in  regard  to  decrees  oIh 
tained  in  virtue  of  it,  a  limitation  of  one  year,  after  which  it  was 
not  incumbent  on  the  party  to  produce  the  warrants  of  it. 

'  Lord  Craigie  was  of  a'  different  opinion.  Under  a  statute  of  tlu» 
nature  it  was  necessary  that  the  forms  pointed  out  should  be  cor- 
yeetly  observed;  and,  although  the  terms  of  the  present  summons 
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might  be  oolisidered  as  too  general,  this  might  te  rectified  in  a  ^^  ^^  ^^^< 
eondeflcendence,  and  in  this  manner  the  question  miirht  now  be  ./T^CT 
properly  tned,  without  the  necessity  of  a  new  action.     Upon  the  Ma4;donaM. 
leleTancy  of  the  grounds,  however,  which  had  been  now  specified,  JTZ — ^ 
ii  they  had  been  stated  in  the  summons  he  could  entertain  no  court.    .      ; 
doubt    Suppose  that  the  decree  had  been  founded  upon  forged 
aecouDts,  could  it  be  maintained  that  all  challenge  would  have  been 
tarred  by  the  lapse  of  a  year  ?  In  the  same  manner,  in  the  present 
case,  if  the  statements  now  made  were  correct,  that  the  expendi^ 
tore  had  not' been  laid  out  upon  the  entailed  estate,  but  upon  lands 
lelongmg  to  the  heir  in  fee-simple,  a  challenge  upon  this  gnxincl 
would  not,  in  his  opinion,  be  excluded  by  the  limitation.     The  rule 
as  to  the  non-production  of  the  grounds  or  waiTrants  of  a  decree, 
after  the  lapse  of  twenty  years,  instead  bf  affording  an  exception 
m  this  case,  proved,  dmt  by  the  general  law  the  accoimts  and 
Touchers  might  now  be  called  for,  and  if  they  were  of  the  nature 
BOW  desciibed,  a  reduction  either  tdtal  or  partial  wotild  follow.   ' 
'  Lord  GiBies  thought  that  the  cas^  was  not  attended  with  diffi* 
edty,  if  the  words  of  the  summons  were  considered.    The  statute 
expressly  dedared,  a  decree  obtained  in  virtue  of  it,  <  if  pronounced 
<  by  the  Court  of  Session,  either  in  such  process  of  declarator  or 
( gu^nsTon,  shall  be  final,  if  an  app^  is  not  brought  within  twelvQ 
< months;'  and  his  Lordshipi  did  not  see  why  this  limitation  should 
not  be  entitled  to  the  same  regard,  in  cases  fiJling  under  it,  as  under 
my  of  our  old  prescriptions.     In  the  present  case  a  decree  had  been 
pronounced  in  virtue  of  the  statute,  and  no  appeal  made  within  the 
period  limited,  so  that,  prima  fiicie,  the  plea  of  finality  applied. 
NoW)  what  were  the  grounds  set  forth  in  the  summons,  assufficienC 
to  set  aside  this  decree,  after  the  lapse  of  twelve  mondis?  It  would 
be  observed  that  no  grounds  of  firaud  or  fiaudtilent  intention  on  the 
part  of  the  obtainer  of  the  decree  were  alleged  in  the  summons, 
but  merely  those  imperfections  in  the  evidence  in  regard  to  the  ex* 
penditure,  and  other  points  of  form,  which  might  atad  ought  to  have 
been  pointed  out  at  the  time,  and  which  it  was  the  very  object  of 
the  statute  to  exclude  from  being  founded  on  at  any  after  period. 
But  if  a  decree  could  be  challenged  on  such  grounds  after  the  btan 
tatory  period,  the  effect  would  be  to  do  aw^y  altogether  with  the 
Ihqitation.     Now,  however,  the  question  might  have  assumed  a 
different  shiqpe,  if  it  had  explicitly  set  forth  in  the  summons,  that 
the  money,  for  which  the  demand  was  made  agdnst  the  next  heirs, 
had  not  been  laid  out  upon  the  entailed  estate ;  but  even  then  the 
point  would  not  have  been  unattended  with  di£Bculty.    But  the  alle- 
gation, in  the  present  shape,  could  not  competently  be  listened  to. 
His  Lordship  did  not  mean  to  say,  nor  did  he  wish  to  be  understood 
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llTA.  1881.  us  Baying,  that  in  no  case  could  a  challenge  be  competent  after  the 
year.  Suppose,  for  instance,  the  case  of  two  estates  in  different 
parts  of  the  country,  one  of  which  was  entailed,  and  for  alleg^  in^ 
provements  on  which  decree  had  been  obtained  against  the  subse- 
quent heirs  by  an  heir  in  possession,  it  turned  out,  after  the  lapse 
of  a  year,  that  the  expenditure  had  been  laid  out  on  the  unentail- 
ed estate.  His  Lordship  did  not  mean  to  say,  that  in  such  a  case 
all  challenge  on  the  ground  of  fraud  would  be  ezdudied  by  the  lapse 
of  the  statutory  period.  But  no  such  question  occurred  here ;  and 
under  the  present  summons,  his  Lordship  was  dear  that  the  chat 
lenge  was  not  competent  If  the  grounds  of  reduction  were  firaud 
or  forgery,  these  ought  to  be  specifically  libelled.  What  the  ef- 
fect of  such  allegations  would  be  it  was  not  necessary  to  determine ; 
but  if  this  new  ground  of  reduction  were  truly  intended  to  be  per- 
sisted in,  it  must  be  under  a  rery  different  summons  from  that  now 
before  the  Court 

The  ILard  President  was  of  the  same  opinion.  The  only  allq;ar 
tion  which  had  appeared  to  him  at  all  relevant  was,  that  the  expen- 
diture had  not  been  laid  out  upon  the  entailed  estate ;  and  if  this 
had  been  specifically  set  forth,  and  fraud  charged  in  the  summons, 
the  result  might  have  been  different;  but  the  summons  contained 
no  such  assertions,  and  could  not  therefore  be  sustained.  If  the 
allegations  were  true,  the  pursuer  might  have  a  good  claim  against 
the  personal  representatives  of  the  late  Lord  Maedonald,  but,  under 
the  present  summons,  it  was  impossible  to  touch  the  proceedings  in 
the  iformer  action,  so  far  as  the  entailed  estate  was  affected. 

Lord  Craigu  having  here  observed,  that  the  sumpions  ou^ht  to 
be  dismissed  as  not  warranted  by  the  statute,  so  as  to  enable  the 
pursuer  to  bring  another  action,  Lord  Bcdgray  remarked,  that  this 
would  be  truly  the  import  of  an  adherence  to  liie  interlocutor  of  the 
Lord  Ordinary,  which  did  not  exclude  a  new  action  upon  rele- 
vant grounds. 

Their  Lordships  therefore  adhered  to  the  interlocutor  of  the  Lord 
Ordinary,  and  of  new  found  the  pursuer  liable  in  expenses. 


Judgmcut 


Lard  Mmcrmff,  Ordioary.  Act.  Ke&yf  Jamtaon, 

Affenu.        Alt  SoL'Gen.  fCockbmtfJ  3iore, 
Z>.  Clerk. 


(-  CbRp64W.  a 
VoHt  Bathoffh  W.  &  AgcDC 

c. 
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SECOND  DIVISION. 
N0.LXXXIX.  17  F«Jraaiy  1851.  ' 

DAVID  SMITH 

agamst 
THOMAS  FALCONER  awd  Others. 

Prescription. — Prescriptum  eKded  hy  the  writ  of  an  agent^  where 
(he  party  himself  had  taken  no  charge  ofAe  agenfs  manoffemeni. 

Mr  Hamilton  of  Holmhead,  and  three  others,  were  proprietors  of 
East  Cowcaddens  Stone^Qoany,  the  interest  of  the  former  being' 
equal  to  that  of  all  the  rest  The  quarry  was  managed  by  the  de- 
fender, Thomas  Falconer,  Mr  Hamilton's  agent  and  factor,  who 
drew  the  rents,  and  accounted  to  the  agent  of  the  other  proprietoni 
for  Aeir  shares. 

In  1887,  David  Smith,  land-snnreyor,  brought  this  action  against 
Falconer  and  the  proprietors  of  the  CiSowcaddens  Quany,  conclud- 
ing against  them,  jointly  and  severally,  for  payment  of  certaul 
accounts  rendered  to  Falconer  in  1820,  consisting  of  charges  for 
superintending  and  making  various  surveys  and  reports  on  the 
workings  of  the  quarry  during  several  yeare  previous  to  1820,  on 
the  employment,  as  the  summons  set  forth,  of  Falconer,  as  agent  of 
and  acting  for  the  other  defenders. 

Before  ndsing  the  action,  the  pursuer's  agent  having  written  to 
Falconer,  demanding  a  settlement  of  the  claim,  the  latter  answered : 

*  I  have  received  your  letter  of  the  26th,  regarding  Mr  Smidi's 
'  claun  against  the  proprietors  of  the  Cowcaddens  Quarry.  I  can- 
'  not  conceive  that  they  are  indebted  to  him  to  any  such  extent  as 

<  thai  mentioned  by  yon ;  but  certunly,  whatever  Us  claim  may  be, 
^  H  would  be  most  agreeable  to  me  iixat  the  same  were  adjusted  and 
'  settled/  The  pursuer's  agent  afterwards  wrote  to  Mr  Hamilton 
of  Hohnhead,  who  returned  the  following  answer :  (22  May  1826),' 
^  I  some  time  ago  received  your  letter,  with  Mr  Smith's  account, 
^  which  being  upon  a  subject  that  I  know  nothing  of  personally,  I 
^  iiave  instructed  Mr  Falconer  to  join  Mr  Orahame,  (the  agent  of 

<  die  other  proprietors),  in  meeting  you  to  settle  it  in  a  proper  man- 
'  ner.'  Mr  Falconer  subsequently  wrote  to  the  pursuer's  agent  as 
Mows :  « I  have  received  your  letter  of  Wednesday.  What  I  then* 
^  stated  to  you  verbally  on  the  subject  of  Mr  David  Smith's  claim 

*  against  the  proprietors  of  Cowcaddens  Quany  was,  that  Mr 
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17  Feb.  1831.  *  Thomas  Grahame  was  equally  interested  with  me^  as  agent  for 

^■^V^*^    <  these  proprietors ;  that  it  lay  with  me  to  look  out  the  rektive  pa* 

coner  md        *  P®"  ^^^  aocoimts,  i^id  to  meet  with  Mr  Gi^hame  and  Mr  Smith, 

Q^era.  *  in  order  to  examine  these,  and  put  the  matter  in  train  for  an  ami- 

*  cffAe  settlement ;  at  any  rate,  to  ascertain  where  and  to  what  isz- 
^  tent  the  difference  lay ;  and  that,  if  this  was  agreeable  to  Mr 

<  Smith,  I  would  do  so  next  week  positively.     And  as  an  amicable 

<  settlement  certainly  wotild  be  much  preferable  to  a  judicial  one, 

<  I  remain  of  the  same  opinion,  provided  the  proposal  be  satisfiictory 

*  to  Mr  Smith ;  but  if  not,  I  am  not  aware  of  any  other  that  I  can 
f  make  in  the  present  state  of  the  business.'  ; 

The  pursuer  at  last  instructed  his  Edinburgh  agent  to  raise  the 
present  action ;  but  the  agent,  before  doing  so,  applied  to  Mr  Fal- 
coner for  an  immediate  settlement,  which  drew  from  die  latter  u 
answer  containing  the  following  admission :  *  There  is  an  old  daim 

*  of  Mr  Smith  against  the  proprietors  of  the  Cowcaddens  Quany, 

<  which  certainly  ought  to  be  adjusted  and  settled ;  and  it  will  be  m 
^  agreeable  to  the  proprietors  and  their  agents,  as  it  can  be  to  ]tf  r 

<  Smith,  to  have  this  done.     In  my  humble  opinion,  it  will  be  for 

<  tbe  interest  of  both  parties  to  have  this  matter  arranged  extrajudi- 
f  cially ;  and  I  shall  do  what  I  can  to  that  effect,  by  having  a  meet^ 
^  ing  for  the  purpose,'  &c. 


PlcM  of  T^^  defenders  having,  inter  alia,  pleaded  that  llie  accounts  sued 

for  were  prescribed,  the  pursuer  founded  on  the  correspondenoe 
above  as  sufficient  to  obviate  this  plea;  to  which  it  was  answered, 
that  any  acknowledgment  made, .  not  by  the  aUeged  debtor,  bat  by 
a  person  acting  as  his  agent,  could  not  havesueh  effect ;  and  even 
if  it  could,  the  letters  in  question  did  not  import  a  sufficient  ac- 
knowledgment of  the  daim.  » 

The  Lord  Ordinary  *  found  that  the  summons  does  Hot  oontab 
any  conclusicm  for  personal  liability  against  the  defender,  TlioniHS 
Falconer,  and  that  it  is  therefore  unnecessary  to  consider  his  se- 
parate defence  on  that  point ;  found,  in  regard  to  the  whole  of 
the  defenders,  that  the  letters  of  the  said  Thomas  Falconer,  m 
1826  and  1827,  are  not  sufficient  to  elide  the  plea  of  prescrip- 
tion, and  therefore  sustained  that  defence,  and  assoilzied  the  de- 
fenders from  the  conclusions  of  the  action,  but  found  no  expenses 
due,  and  decerned.'  His  Lord^p  added  the  following  note: 
If  the  conclusion  of  the  summons  against  the  defender  Faleoaer 
were  to  be  held  as  importing  his  personal  liability,  his  defence  on 
that  point  must  have  been  sustained,  as  no  ground  is  laid  either 
iir  the  Bummpns  itself j  or  in  the  record,  for  subjecting  him'toBucli* 
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litbifitjr.    The  smamoiis  describes  him  as  agent  of  the  proprietor,  17  M».  \M. 

and  bens,  that  he  has  been  required  to  pay,  as  the  recover  and  ^^^i^y^b^  ^ 

dM>i]ner  of  the  whole  sums  arising  firom  die  quarry.    It  there-  ^™^  v.M^  - 

fere  appeare  to  the  Lord  Ordinary  that  the  oondusion  against  otfaen. 

Idm  mast  be  held  to  be  limited  to  a  responsibility  in  these  charac-  ^ 

ten.    Considering  the  letter  of  the  defender,  Mr  Hamilton,  of 

the  S2d  of  May  1826,  expresanghis  ignorance  of  the  state  of  the 

psnaer^s  aceount,  and  his  instructions  that  it  should  be  adjusted 

by  Mr  Falcooer,  the  Lord  Ordinary  is  indined  to  think  that  the 

letters  of  Mr  Hamilton  might  be  held  constructively  to  be  the 

tort^  of  Mr  Hamilton  himself     But  these  letters  do  not  seem  suf- 

fideat  to  exdude  the  plea  of  prescription,  as  they  do  not  amoiint 

to  an  acknowledgment  of  any  debt  being  actually  due  by  thc^ 

defenders  to  the  pursuer.'  ' 

» 

Tbe  pursuer  i-Mlscmed^  and  quoted  the  case  of  Peterson  v.  thet 
Higistrates  of  Dunfenuline  and  others,  20  Nov.  1828 ;  while  the 
jefeaders,  in  support  of  the  opposite  plea,  that  prescription  cannot 
be  elided  except  by  the  writ  or  oath  of  the  party  himself,  cited  the 
caiesof  Guthrie  v.  The  Marquis  of  Annandale,  1 1  Feb.  1724,  Ed- 
gar^  J£  11,101 ;  Bruce  and  Co.  r.  Bcatt,  10  Dec.  1765,  M.  1109 ; 
Giimour  v.  Stewart's  Representatives,  20  June  1797,  M.  12,042. , 

Lord  Crinffleiie  observed — The  principle  of  the  decidokis  found-.  Opinion  of 
ed  on  by  the  defenders,  as  they  understood  them,  might  be  carried  ^^^ 
a  kipgth  that  would  lead  to  the  grdes^t  injustice*  1  however  take 
ill  diese  decisions  to  refer  to  the  case  where  the  party  himself  is 
supposed  to  know  about  the  matter  in  dispute.  But  it  appears  to 
me' that  the  prc^rietors  of  this  quarry  knew  nothing  respecting  the 
tnnflactions  in  question,  having  committed  the  whole  management 
of  the  quarry  to  the  agent  of  one  of  their  number ;  and  I  think  his 
admiasions,  therefore,  are  binding  on  those  for  whom  he  trans- 
acted. The  pursuer  says,  (and  1  think  justly,)  I  knew  that  you, 
Falconer,  acted  merely  fiactorio  nomine ;  but  you,  who  admit  that 
my  account  has  not  been  settled,  are  bound  to  bring  your  consti- 
taeiits  forward  to  pay  it  As  to  the  subsistence  of  the  debt  ge- 
nerally, I  can  have  no  doubt  about  it. 

Lmrd  Glenlee. — I  am  entirely  of  the  same  opinion.  The  present 
case  18  quite  different  from  those  referred  to ;  for  here  the  proprie- 
tors took  no  charge  of  the  quturry,  which  was  not  the  fact,  or  can- 
not be  assumed  to  have  been  the  fact,  as  to  the  transactions  in  the 
••kr' esses.  '  The  only  question  here  is,  whether  the  letters  founds 
^on  elide.the.plea  of  prescription — not  whether  they  fix  the  amount 
of  the  daim  ?  I  am  very  much  inclined  tq  treat  a  iM>rrespoQde]ice 
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if  P€b.  lash  0f  tbis  nature  as  I  would  do  a  deporitbn  on  a  refereace,  iviiete  a 
^  .^T^*,     tmity  admits  the  subsisteaoe  of  the  debt,  but  does  not  adodt  its 

Sfwth  V*  F«l-    '^      ^  ,     ,  lit  ^  * 

coner  &  othsn.  amount  $  and  where,  consequently,  there  must  be  socne  f urdier  ex- 
piscadon  to  ascertain  die  extent  of  the  claim.  Falconer  aayi,  that 
Aere  is  an  old  daim  of  the  pursuer  against  the  proprietors  of  tbe 
quarry  that  ought  to  be  adjus[ted  and  settled,  which  is  plainly  ad- 
mitting that  some  claim  is  doe*  Upon  the  whole,  it  i^peared  to 
me  that  there  was  sufficient  to  elide  the  plea  of  prescriptioD,  and 
that  the  defenders  should  just  be  allowed  to  give  in  objecdons  as 
to  its  amount. 

Lard  Mead&wbanL, — 1  had  no  doubt  as  to  the  law  applicable  to 
ibis  case ;  but  it  appeared  to  me  that  the  correspondence  did  oot 
admit  the  claiin.  Jl^t  if  the  letters  are  to  be  otherwise  construed, 
then  I  concur  as  to  their  effect  in  eliding  the  plea  of  prescription. 

The  Lord  Justice-Clerk. — I  rather  think  these  letters  shew  diat 
a  claim  still  subsists,  but  that  its  amount  is  not  admitted.  As  to 
tiie  dedsions  founded  on  by  the  defenders,  I  agree  with  Lord 
Cringletie  and  Lord  Glenlee,  that  these  relate  to  eases  where  the 
party  is  supposed  to  look  into  the  matter  in  question  himself. 

Tlie  Court  accordingly  altered  the  interlocutor  of  the  Lord  Or- 
dinary, in  so  fiar  as  it  found  that  the  letters  of  the  defender  Fal* 
coner  were  not  sufficient  to  elide  the  plea  of  prescription,  and  le- 
mitted  to  his  Lordship  to  proceed  further  in  the  cause,  resening 
the  question  of  expenses. 


Judgment. 


iMrd  lUfarftWy  Oidinafy.  For  the  punuw,  BttA/grflardf  D. 

Douglat,  W.  S.  Agent.        For  the  defmders,  R»  Htadgr, 
W.  a  Agents.        P.  Clerk. 


Ah. 


SECOND  DIVISION. 


No.  XC. 


23  February  1881. 


MUNNOCH 

againtt 

DEWAR, 


Citation. — Societv. — It  is  incompetent  to  sue  far  a  debt  of  a  htoA* 
rupt  and  dissohed  company ^  not  constituted  against  Ae  wmpa^ 
without  calUnff  ixU  the  partnerim 
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A  COMPANY,  of  the  firm  of  Robert  Dewar  and  Company,  distillers  23  Fi«i.  lasi. 
in  Stirlingshire,  became  bankrupt,  and  was  d&solved  in  1836^-  by     ^*"^v^^ 
advertisement  in  the  public  newspapers,  subscribed  by  all  the  part^  jy^^  ^ 
ners,  yiz.  Robert  Dewar,  John  Macewan,  and  Alexander  Dewar. 

Afterwards  Robert  Mnnnoich  raised  a  summons  against  Alexan- 
der Dewar  before  the  Magistrates  of  Glasgow,  claiming  payment 
of  an  alleged  balance,  due  on  open  account,  of  the  price  of  grain  sold 
by  die  pursuer  to  Dewar  and  Company. 

In  defence,  it  was,  inter  alia,  pleaded,  that,  as  this  was  an  action 
of  constitution,  the  pursuer  was  bound  to  have  called  the  company, 
and,  at  all  erents,  the  other  partners. 

The  Magistrates,  <  in  respect  the  defender  has  not  denied  the  ^- 

<  leged  bankruptcy  and  dissolution  of  the  company  by  which  the 

<  debt  libelled  is  alleged  to  have  been  contracted,'  allowed  a  proof, 
and  thereafter  decerned  in  terms  of  the  libel. 

In  a  suspension,  the  defender  pleaded — That  it  was  irrelevant,  in  Defender's 
a  qaesdon  of  constitution,  to  say  that  the  compapy  is  dissolved  and  ^^^* 
bankrupt,  seeing  that  a  company  subsists  to  the  effect  of  suing  or 
being  sQed  for  debts  contracted  prior  to  the  dissolution ;  and  al- 
though a  plea  of  dissolutidli  or  bankruptcy  may  be  relevant  in  a 
fnestion  of  discussion  on  a  debt  already  constituted,  yet  it  is  no 
reason  why  all  parties  interested  should  not  be  called  in  an  action 
of  constitution ;  Thcmison  v,  Liddell  and  Company,  2  July  1812 ; 
Mactavish  o.  Saltoun,  3  Feb.  1821 ;  Stevenson  and  Company  v. 
Macnair,  14.  Nov.  1767,  M.  14,560;  Reid  ».  M«Call,  11  July 
1814;  Crawford  v.  Stirling  and  Company,  16  Nov.  1752,  Elchies, 
&M%,  No.  12;  Bell  and  Others  v.  Willison,  8  July  1822,  1 
Shaufs  App.  Casest  220;  Johnston  v.  Duncan,  20  Jan.  1824, 
S.tfD.;  Geddes  v.  Hopkirk,  2  June  1827,  and  1  Dec.  1827, 

Tbe  pursuer  answered — That  the  company  being  admittedly  bank-  Purauer't 
rapt  and  dissolved  at  the  date  of  the  action,  he  was  entitled  to  di-v  ^'^''^' 
rect  it  against  any  of  the  partners ;  more  particularly  wh^re  there 
no  longer  existed  any  place  of  business  at  which  the  company  could 
be  cited,  and  where  the  only  other  partner  of  the  company  known 
to  bun,  except  the  defender,  had  absconded,  and  his  place  of  resi- 
dence was  unknown  to  the  pursuer ;  Thomson  v.  Liddell  and  Com- 
pany, 2  July  1812,  2  BeWs  Cam.  619. 

Tbe  Lord  Ordinary  ^  found,  that  in  the  action  before  the  Magis- 
*  tiates  all  parties  interested  were  not  called ;  and  therefore  sus- 
'  tained  that  reason  of  reduction,  suspended  the  letters,  and  decern- 
^  ed,  and  found  the  defender  entitled  to  expenses.' 

VOL.  VI,  Z 


S4ff 


DECISIONS  OF  THE 


No.  90; 


23  reb.  Ifef.       The  pirfsuer  reclaimed;  but  the  Court,  without  hearing  comnel 
.  for  the  defender,  adhered. 

Miifrnoch  r,  .                 .. 
Dewar.  ^'' 

Lord  FuBertm,  Ordinary.        For  the  ptirtuer,  Keayt  Moir.      JmMM  Maieoim,  AfwL 

Jutigment.  For  the  defender,  Cuninghame,  Shaw.         A.  P,  HentUntm,  Agent,         T.  Oak. 
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24  Fdnmarjf  1831. 


COCHRANE'S  TRUSTEES 

offaimit 
FERGUSSON. 


Proof. — Oath  of  PARit.— ^a  netion  being  brought  agcdnd  ttoo 
partiesj  me  as  principal,  and  the  other  as  cautioner,  upon  a  prt' 
scribed  claim;  and  the  cautioner  havifig  beenjmcndtobe  Kberaiedonthe 
septennial  limitation  of  cautionary  obligations,  and  the  principal  vp- 
on  the  quinquennial  prescription  of  mails  and  duties  ;  a  reference  rf 
resting  owing  was  afterwards  given  in  to  tlie  oaAs  of  both  defimkn^ 
which  was  sustained,  *  reserving  to  the  cautioner  tobe  heard  onAe 
*  import  of  the  oath  when  emitted.*  The  oath  of  the  cautioner  £d 
not  prove  payment ;  but  it  was  found,  that  as  his  cautionary  dbtiga* 
tion  teas  extinguished  by  force  of  the  statute,  it  could  not  be  revived 
by  the  admission  in  his  oath  ;  and  also,  that  it  was  incompetent  to 

'  refer  to  his  deposition  as  against  the  principal  debtor. 

Cochrane's  Trustees  brought  an  action  against  Robeit  and  Tho- 
mas Fergusson,  &ther  and  son,  for  certain  mails  and  duties  due  to 
them,  in  which  they  concluded  against  the  latter  as  principal  te- 
nant, and  against  the  former  as  his  cautioner. 

The  defence  against  this  action  on  the  part  of  both  defenden 
was,  that  the  claim  had  fallen  under  the  quinquennial  prescription^ 
and  separatim  for  Robert  Fergusson  the  father,  that  his  eautiooary 
obligation  was  extinguished  by  the  septennial  limitation. 

Both  these  defences  were,  after  some  litigation,  sustained ;  and  the 
pursuers  then  gave  in  a  minute,  by  which  they  referred  to  the  oaths 
of  the  defenders  whether  the  debt  pursued  for  be  resting  owing- 
Robert  Fergusson  objected  to  this  reference'  to  his  oath,  on  the 
ground  that  his  obligation  was  absolutely  extinguished  by  the  sta* 
tute,  and  that  no  admission  by  him'  that  the  debt  had  not  been  paid 
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oonld  revire  any  claim  against  him  as  a  cautioner.    The  Lord  Or-  «*  FA^I. 
dinarf,  12  February  1880,  sustained  «  the  reference  to  the  oaths  ^o^riTs 

<  of  the  defenders,  reserving  to  the  respondent  to  be  heard  on  the  Trustees  v. 

<  import  of  the  oath  when  emitted-'  FcrKusson. 

Long  and  articulate  depositions  were  accordingly  emitted  by 
bodi  the  defenders.  Thomas  Fergusson,  the  principal  debtor,  did 
not  allege  that  he  had  made  any  direct  or  specific  payment  of  the 
reot ;  but  deponed,  that  during  many  months  of  his  necessary  absence 
the&rm  had  been  managed  by  his  father^  (the  other  defender,)  and 
that  in  that  period  ther6  had  been  roups  of  the  crop  and  stocking 
OD  the  fiurm,  out  of  the  proceeds  of  which  the  rent  had  been  satis^ 
fied}  by  an  arrangement  between  his  bihei  and  the  landlord's  fiic-^ 
tor;  and,  finally,  he  deponed  negative  to  the  general  question, 
whether  the  debt  was  still  resting  owing. 

The  oatii  of  Robert  Fergusson  did  not  prove  any  arrangement  or 
payment  made  by  him  in  tiie  maimer  referred  to  in  the  deposition 
of  his  son. 

The  Lord  Ordinary  thereafter  pronoimced  the  following  interl<>- 
eator:  ^  Having  hewrd  parties'  procurators  on  the  depositions  of 

<  the  defendeiB,  finds,  that  altiiough  the  defender,  Thmnas  Fergus« 
*8on,  depones  negative  at  the  close  of  his  deposition,  on  the  inter- 

*  rogatory,  if  the  debt  be  resting  owing,  this  must  be  taken  in  con- 

<  jimcticHi  with,  and  as  explained  by  Uie  previous  part  of  his  depo- 

*  ntion,  wherein  he  does  not  allege  that  he  did  any  thing  himself  to 

<  the  dischaige  of  the  said  debt,  but  refers  to  what  was  done  by  his  &- 

*  ther,  the  other  defender :  Finds,  on  referring  to  the  deposition 

<  of  the  sud  Robert  Fergusson,  that  no  payments  aire  deponed  to,  as 

<  having  been  made  by  him,  which  are  not  already  credited  in  the 

*  libel,  and,  therefore,  that  the  balance  concluded  for  is  resting 

*  owing ;  decerns  therefor,  ut  libellatur,  against  the  defender,  Tho- 
'  mas  Fergusson,  with  eicpenses,  applicable  to  this  defender ;  allows 
'  an  account  thereof  to  be  given,  &c. :  With  regard  to  the  other 
'  defender,  Robert  Fergusson,  sustains  the  defences  as  to  the  septen- 
'  nial  prescription  of  cautionary  obligations ;  and  as  he  is  concluded 
^against  solely  as  cautioner,  adheres  to  the  interlocutor  of  20  De- 

<  cember  182^  assoilzieing  the  said  defender,  with  expenses,  reser- 
^  nog  to  tiie  pursuers  to  bring  a  new  action  against  him  on  any 

*  competent  ground,  and  to  him  his  defences  thereto,  as  accords.' 

The  defender,  Thoxnas  Fergusson,  reclaimed;  and  the  Court  M'dered 
minates  of  debate,  *  botii  on  the  competency  of  the  reference  in  this 
'  case,  and  on  the  import  of  the  depositions  that  have  been  taken.' 

* 

Qu  advising  these  minutes,  the  Lords  were  generally  of  opinion,  ^P'°'®°  ^ 
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24,  Feb.  idsi.  that  it  would  have  been  better  not  to  have  sustained  the  reference  to 
the  oath  of  Robert  Fer^sson,  even  under  the  reservation  in  the  in- 
terlocutor of  the  Lord  Ordinary  of  12  February  I^ISO;  nor  to  haveal- 
lowed  his  deposition  to  be  taken  at  all,  at  least  till  after  the  oath  of  tke 
principal  debtor  had  been  taken,  to  wh<«i  alone  a  reference  was  com- 
petent, though  he  might  perhaps  have  made  an  escaiidnation  of  the 
otiier  defender  afiterwards  competent,  by  referring  to  him  as  his  ne- 
gotiorum  gestor  or  pro-tenant,  by  whose  hands  be  had  satisfied  die 
daim.  Their  Liordships  were  agreed,  that  it  was  incompetent  now  to 
refer  to  the  oath  of  the  cautioner,  taken  in  such  circumstances,  to 
contradict  that  of  the  principal  debtor.  And  even  supposing  thil 
the  debtor's  oath  had  made  it  necessary  to  rrfer  to  him,  as  pro- 
tenant,  or  negotiorum  gestor,  the  pursuers  had  now  lost  that  advan- 
tage by  his  death,  (Robert  Fergusson  having  died  before  the  came 
was  advised) ;  that  the  case  must  therefore  now  be  decided  by  ike 
oath  of  Thomas  Fergusson  alone ;  and  as  that  did  not  prove  resdng 
owing,  the  Court  altered  the  interlocutor  complained  of,  and  assofl- 
zied  both  defenders. 


Judgment. 


Lord  Ordinary.  Medwyn,      Act  JBeajf,  AWm  Maeanoehu,       Alt  Jk 
ThomBoti  Pauif  and  MonAray  ff  Howdkn,  Agents.     T,  Clerk. 


u. 
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1  March  1831. 


JOHN  THOMSON 

affaintt 

The  proprietors  of  the  Glasgow  Free  Pbess  News- 


paper. 


Writ. — Promissory-note. — I.  A  letter  to  a  Bank^  protmsi 
fay  a  dAt  of  a  third  party^  which  was  mid  to  apply  to  a  bill  di 
counted  by  tfuxt  party  with  the  Bank,  found  effectual,  thfwgh  neUher 
Iwlograph  of  the  subscriber ,  nor  tested. 

|I.  An  unconditional  undertaking  to  pay  a  specific  suoiy  as  a  debt  iu 
by  a  third  party,  contained  in  the  form  of  a  letter,  held  nottort* 
quire  a  stamp  as  a  promissory^note, 

William  Spencer  i«JoRTHHousE  was  drawer  of  a  bill  for  L.350, 
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wiaA  was  discDunted  wiih  the  branch  of  the  Royal  Bank  at  CAm*  i  Mar.  issK 
gov,  and  upon  which  letters  of  homing  were  executed  against    ^^"^y^^ 
iiim  on  die  27th  of  March  1826.     The  next  day  the  foUoinf^  lel^  S^Jri^*  of 
ter,  hdograph  of  Northhouse,  who  was  then  ediiM>r.of  the  iiiewapa-  Giaagow  Freo 
per  called  tiie  Glasgow  Free  Press,  and  signed  by  Alexander:  Pa*-  ^'^^  ^^** 
tecson,  ime  of  the  partners  of  the  company  of  proprietOiB  .of  that 
paper,  and  their  treasurer,  was  addressed  to  Mr  ThoHMion»  as  mal- 
inger of  the  Royal  Bank  at  Glasgow:  <  Sir,  As  the  treasurer  ap^ 

<  pohted  by  the  company  of  proprietors  of  the  Glasgow  Free  Press^ 

<  I  nndertake  to  pay  to  you,  for  behoof  of  the  Royal  Boakf  Gias- 
*gDW,  two  hundred  pounds  sterling,  as  a  debt  due  to  yoa;by  Mr 

<  WiUiam  S.  Northhouse/ 

lit  Thomson,  for  behoof  of  the  Royal  Bank,  brought  an  aotbn 
ignst  Nortbhouse  and  the  proprietors  of  the  Glasgow  Free  Press, 
imndiiig  <m  both  of  these  docomenls,  and  concluding  for  payment 
^Che  sam  of  L.200  contained  in  the  letter  to  the  pursuer. 

No  appearance  was  made  for  Northhouse,  who  had  ceased  to  be 
connected  with  the  newspaper;  but  the  other  defenders  denied 
tiiat  the  letter  of  guarantee,  (as  it  was  termed  in  the  defences,) 
VBS  granted  for  payment  of  any  part  of  the  bill  in  question,  they 
Innog  had  no  knowledge  of,  or  connection  with,  this  alleged  trans- 
action between  the  Bank  and  Northhouse ;  and  their  averment  was, 
ihat  die  sole  object  of  the  letter  was  to  procure  an  advance  of  mo- 
ney from  the  Bank,  for  the  use  of  the  proprietors  of  the  newspaper, 
iHuch  the  pmrsner  had  intimated  his  willingness  to  give,  provided 
die  treasurer  of  the  company  granted  a  guarantee  in  £&vour  of  the 
Bank,  and  which  was  to  be  replaced  by  means  of  a  cash-credit  that 
die  company  had  applied  for,  and  were  in  expectation  of  obtaining 
from  the  Bank.  But,  although  the  letter  was  received  by  the  pur- 
saer,  neither  the  temporary  advance  nor  credit  were  admittedly 
ever  obtained. 

The  defenders  therefore  pleaded — L   That  the  letter  was  no  Defender** 
longer  obligatory,  the  pursuer  and  the  Bank,  never  having  given  ^'^"* 
that  accooomodation,  as  a  security  for  which  the  letter  was  solely 
granted. 

2.  Considered  as  a  cautionary  obligation  for  payment  of  a  debt 
past  due,  this  docfumeht  is  ineffectual,  neither  being  probative  in 
toms  of  the  1681,  nor  granted  in  re  mercatoria,  nor  had  any  rei  in- 
terventns  taken  place  sufficient  to  obviate  the  objection  of  informa- 
lity of  the  ^writings. 

9.  If  the  document  were  to.be  received  as  a  primary  obligation 
to  pay  money,  of  the  nature  of  a  promissory-note,  it  was  ineffec- 
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xTopnctofB  or 
Glafgow  Ftm 
Tnm  NewBps 
per. 


1  Mar.  1831.  tual  as  a  ground  of  action,  not  having  been  originally  written  upon 
paper  with  the  appropriate  stamp. 

The  Lord  Ordinary  *  finds  it  admitted  by  the  defenders,  that  tbe 

*  proprietors  of  the  Glasgow  Free  Press  authorised  the  defender 
^  Alexander  Paterson  to  subscribe  the  document  libelled  on,  as  tkdr 

<  treasurer :  That  it  is  holograph  of  the  defender  Mr  Northhouse, 

<  and  that  he  was  then  editor  of  their  newspaper :    Finds,  that  this 

<  document  is  not  a  promissory-note,  but  is  a  letter  of  guarantee, 

<  and  it  is  so  termed  by  the  defenders  themselves  in  theirdefences; 

<  and  that  the  objection  that  originally  it  was  unstamped  has  been 

<  obviated :    Finds,  that  the  letter  of  guarantee  undertakes  to  pay 

<  L.200  as  a  debt  due  by  Mr  Northhouse,  and  that  the  debt  so 

*  due  is  sufficiently  set  fordi  in  the  summons ;  aiid  as  the  said  letter 

<  was  written  and  subscribed  by  the  servants  of  the  defenders,  if 
'  there  be  any  defect  in  it  from  want  of  specification,  it  must  be  in- 

*  terpreted  against  them ;  besides,  that  Mr  Northhouse  is  a  de* 

*  fender,  and  has  not  appeared  to  dispute  the  statement,  that  he 

*  was,  and  still  is  due  the  sum  in  the  bill,  dated  12  September 

<  1825  :  Finds,  that  this  letter  of  guarantee,  being  thus  granted  iv 

*  the  debt  constituted  by  said  bill,  is  a  document  in  re  mercatoria, 
«  and  therefore  probative,  without  the  solemnities  of  the  act  1681 : 

*  But  finds  it  alleged  by  the  defenders  that  the  said  document  im 

*  by  their  authority  subscribed  by  Paterson,  in  order  to  obtain  an 

<  advance  of  cash  to  the  extent  of  L.200,  which  was  to  berephoed 
,<  by  means  of  a  cash-credit,  about  whidi  the  parties  were  then  ne^ 

<  gotiating,  and  that  although  the  document  was  put  into  the  haadi 

*  of  the  pursuer,  or  of  his  law-agents,  that  no  advance  of  money  wm 

*  made  by  the  pursuer  upon  it;  and  as  this  is  a  relevant  drfenoe, 
^  appoints  the  cause  to  be  called,  in  order  to  be  put  in  a  train  for 

<  enabling  the  defenders  to  prove  said  defences.* 


Defendtn* 
PltiW 


Opinion  of 
Court. 


The  defenders  reclaimed ;  and  cited  the  cases  of  Alexander  v. 
Alexander,  26  Feb.  1830,  and  Stewart  t;.  Macintosh,  18  May  1830, 
in  support  of  the  objection  that  the  document  in  question,  being  an 
unconditional  obligation  to  pay  a  specific  sum,  was  not  stamped  as  a 
promissory-note. 

Lard  Glerdee. — I  think  the  interlocutor  right.  It  is  quite  plain 
that  this  is  not  an  obligation  which  is  subject  to  a  stamp-duty  as  a 
promissory-note.  As  to  the  informality  of  the  document,  if  the 
transaction  or  debt  which  it  was  presumed  to  guarantee,  or  to  bind 
the  defenders  to  pay,  was  itself  mercantile,  that  is  enough  to  ob- 
viate the  objection,  though  nothing  was  done  on  the  fiuth  of  the 
obligation. 
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The  otW  nhdffes  concurred,  and  the  Cour^  accordingly  refused  ]  Mar.483l. 
theB0ie. 

Thomson  v. 
Proprietors  of 
Ltrd  MdwjfM^  Ordinary.        For  purftuer,  iSAtfie,  Mmdand.        Jamet  DundaSt  W.  S.   Glasgow  Free 
Agent.         For  the  defenders,  Mvre.      John  CuUm,  W.  S.  Agent.        F.  Clerk.   Pfess  Newspa- 

&        per. 

Judgment. 


FIRST  DIVISION. 

No.  XCIII.  2  March  1831. 

WILLIAM  GIBSON 
agairut 
.      .  DUNCAN  STEWART. 

f  iS8CRiPi*tON. — Foreign. — The  English  statute  of  limitatUms  can- 
not  he  plecuied  by  a  party  to/io  has  not  resided  in  England  during 
the  statutory  period. 

GuMON  haying  raised  action  against  Stewart  for  payment  of  his 
share  of  loss  in  a  joint  adventure  entered  into  in  1806,  when  the 
defender  was  resident  in  Liverpool,  the  defender,  besides  giving  in 
defences  on  the  merits,  pleaded — That  the  claim  was  cut  off  by  the 
foglkh  statttte  of  limitations.  Answered — That  statute  does  not 
spply,  as  the  defender  did  not  reside  in  England  during  the  sta- 
latory  period* 
The  Lord  Ordinary  ^  finds,  that  as  it  is  admitted  by  the  de-^ 

*  fender  that  he  has  been  constantly  resident  in  Scotland  since  Ko«- 

*  rember  1807,  and  has  been  settled  as  a  surgeon  at  Borrowstoun^ 
<  nem  ever  rince  November  1809,  the  English  statute  of  limitations 

*  cannot  apply  to  the  present  claim,  and  repels  the  defence  founded 
^  on  that  ground.' 

The  defender  redaimedy  but  the  Court  unanimously  adhered.        Judgment. 

« 

JMNtutomt  Ordinary.  Act.  Janus  Miliar.  John  Mackenzie,  W.  &  Agent. 

Alt.  Cuninghame,         John  Baird,  W.  S.  Agent.         D,  Clerk. 

T. 
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FIBST  DIVISION. 

No.  XCIV.  4  March  1831. 

THOMAS  MACMILLAN  and  Others 

offainst 
CHARLES  CAMPBELL. 

Writ. — Trust. — Tailzie. — L  An  instnanent  of  resignation  fotad 
to  be  nuUy  in  respect  thcU  tJie  dispoiituniy  cantainxng  the  procuratory 
of  restgruxtion  vpon  which  it  proceeded^  was  described  by  a  wrong 
date,  and  the  word  *  last,*  indicative  of  the  year  when  the  dispo- 
sition was  granted,  was  written  on  an  erasure. 

IL  A  party,  after  cdmoeying  his  estate  to  a  trustee,  unthpowerto  $dl 
for  the  payment  of  his  debts,  having,  after  the  purposes  of  the  tnut 
were  answered,  obtained  a  reconveyance  from  the  tnistee,  to  which  he 
made  vp  an  ineffectuaitithf  and  afterwards  executed  an  entail,  fomi, 
that,  although  the  title  made  up  under  the  reconveyance  was  nuU,  yd 
as  the  truster  was  not  divested  by  the  trust-deed,  the  subsequent  en." 
tail  executed  by  him  was  effectuoL 

The  late  David  Campbell  of  Combie,  in  1797,  executed  a  tnu^ 
disposition  of  certain  lands,  &c«  in  fitvour  of  Mr  Ferrier,  writer  t8 
the  signet,  with  power  of  sale.  The  object  of  the  trnst  was  for  die 
payment  of  the  truster's  debts,  and  the  deed  contained  an  obfigft^ 
tion  to  make  over  the  residue  of  the  subjects  to  the  truster,  his  hein 
or  assignees,  ^  or  to  any  person  or  persons  to  whom  I  shall  direct 

<  the  same  to  be  paid  by  a  writing  under  my  hand  at  any  tune  in 
^  my  life,  and  to  convey  and  redispone  to  me  and  my  foresaids  the 

<  remainder  of  my  said  lands  and  estate,  in  case  any  part  thereof  re- 

<  main  unsold.' 

Mr  Ferrier  sold  part  of  the  estate,  with  the  price  of  whidi  he  ac* 
complished  the  purposes  of  the  trust,  and  he  reconveyed  the  re- 
mainder to  Mr  Campbell,  by  a  disposition,  dated  24  March  1808^ 
containing  procuratory  of  resignation  ad  remanentiam.  David 
Campbell  expede  an  instrument  of  resignation  in  his  own  fiivoiuv 
and  then  he  executed  a  procuratory  of  resignation  and  deed  of  tailzie 
in  favour  of  himself  in  liferent,  and  of  the  defender  and  a  certain 
series  of  heirs  in  fee.  This  deed  was  recorded  in  the  r^pster  of 
tailzies. 
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Upon  the  death  of  his  father,  the  defender  made  up  titles  to  die  4  Mar.  1831 
lands. 


The  pumiers,  creditors  of  the  defender,  brought  the  present  ao-  ^^  ^  '" 
tion  for  redacing  the  instrument  of  resignation  expede  by  David  Campbell. 
Campbell,  and  all  the  deeds  subsequent  thereto,  in  order  to  dear 
Ae  way  for  their  aUaching  the  estate  for  payment  of  their  debts. 
He  grounds  upon  which  the  reduction  was  brought  were,  that  the 
inBtrument  of  resignation  described  the  disposition,  contaLaing  the 
proematory  of  resignation  by  Mr  Ferrier,  as  dated  <  the  twenty- 
(fifth  day  of  March  last,'  whereas  the  date  of  the  disposition  was 
die  24  March ;  and  also  on  the  ground  that  the  word  <  last,'  indi- 
cative of  the  year,  and  the  word  *  executed,'  iikn&ediately  following, 
were  written  on  an  erasure. 

The  question  was  ai^ued  before  the  Lord  Ordinary  in  cases. 

Pkaded  for  the  pursuers — 
.  L  The  instrument  of  resignation  ad  remanentiam  is  vitiated  and  Punuen* 
mept,  in  consequence  of  the  words  *  lasf  and  '  executed'  being  ^'*^' 
written  upon  erasures,  and  obviously  at  a  different  time,  and  wi^ 
Afferent  ink  ieom  the  rest  of  the  deed ;  and  the  word  ^  lasf  being 
held  pro  non  scripto,  the  date  of  the  disposition  and  procuratory, 
cm  which  the  rengnation  proceeded,  is  left  wholly  uncertain.     The 
inatmnient  of  resignation  is  also  inept,  as  it  describes  the  disposi- 
tkm  oontuning  the  procuratory  of  resignation  by  a  wrong  date. 
There  was  no  disposition  or  procuratory  cMf  the  date  mentioned  in  the 
inrtmment. 

The  word  written  upon  an  erasure  is  a  material  word.  It  is  meant 
to  desoibe  the  year  when  the  procuratory  was  granted ;  and  it  is 
enential  in  a  notorial  instrument,  mther  of  sasine  of  resignation, 
that  the  warrant  should  be  described  by  its  date.  A  blank  in  the 
ittfi  month,  or  year,  would  be  a  &tal  nullity. 

IL  The  pretended  resignation  ad  remanentiam  being  void  and 
inefeetoal,  the  feudal  right  of  property  remained  with  Mr  Ferrier, 
and  is  still  in  his  haereditas  jacens ;  and  David  Campbell  not  being 
remvested  with  the  ri^t  by  the  pretended  resignation  ad  remanen- 
tiam, and  having  never  afterwards  acquired  such  right,  no  deed 
granted  by  him  could  carry  the  feudal  tight  to  die  lands,  or  serve 
as  a  competent  warrant  for  expeding  charter  and  infeftment. 

If  Mr  Campbell,  instead  of  being  original  proprietor,  had  pur? 
chsMd  the  lands  from  Mr  Ferrier,  but  had  received  only  an  obliga- 
tion to  dispovie  them,  or  even  an  actual  diq)08ition  containing  nei- 
ther procnmtory  nor  precept,  he  could  not,  whUe  his  title  remained 
in  that  incomplete  personal  state,  execute  a  feudal  conveyance  of 
the  huids.    No  effectual  title  could  be  completed  under  such  convey- 
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Othen*. 

Ciinpbrii 


Ponucrt* 
Picas. 


4  Mar.  1831.  aBoe.  It  can  make  no  difference  tktt  Darid  Campbell  had  the  ra- 
dical right  to  the  lands,  and  had  only  conveyed  them  in  trust  to  Mt 
Ferrier.  A  trust-conveyanceof  pwpestty  for  the  payment  of  debts 
bean  no  icaeoihlance  to  a  disposition  in  security  or  other  led^eH* 
able  right.  The  lands  were  cuti»eycd  to  Mr  Fenier,  not  redeem* 
ably,  but  absolutely,  with  this  single  quaUficatbn,  that  in  so  fiiraa 
the  value  of  the  lands  exceeded  the  amount' of  the  debtSi  the  tros- 
tee  should  be  bound  to  reoonvey  the  reversion. 

III.  I£  the  resignation  and  deeds  following  thereon  -are  set  aside, 
then  the  pursuers,  as  the  defender's  creditors,  can  effectually  aUaek 
the  lands  for  payment  of  their  debts,  and  therefore  they  have  both 
a  title  and  an  interest  to  insist  in  the  present  action ;  Creditors  of 
Douglas  of  Kelhead,  22  Feb.  1765,  M.  15,616,  Brawn' $  &f^ 
voUv.  p.  907 ;  Creditors  of  Ross  of  Kerse,  81  Jan.  1792,  M.  10,300. 
If  David  Campbell,  in  the  full  feudal  right  to  his.  estate,  had  exe* 
cuted  an  entail  in  &vour  of  his  eldest  son,  aUoqui  suecessums,  the 
creditor  of  such  son,  provided  that  entail  had  not  been  foUowed.by 
infeftment,  would  have  been  entided,  upon  the  authcnrity  of  the 
above  decisions,  to  have  charged  him  to  enter  heir  to  his  &ther, 
neglecting  the  entail,  and  to  have  adjudged  the  estate  from  him  as 
a  fee-simple  pr<^rietor ;  Fairley  v,  ^  Jumes  Fei^fuson  and  Othen, 
llJulyl827. 


Defender** 
PleiM. 


Pleaded  for  the  defender — 

I.  The  objection  to  the  instrument  of  resignation  is  net  suffi- 
cient to  destroy  the  deed.  The  erasure  is  of  little  importance,  «s 
no  other  date  could  have  been  written  in  that  place.  The.w<ml  laust 
either  have  been  *  last*  or  <  next'  It  plainly  could  not  have  been 
>  next,'  and  therefore  it  must  have  been  <  last,'  and  consequently  the 
objection  cannot  avail  the  pursuers ;  Maxwell  v.  Houston,  decided 
in  the  'House  of  Lords,  30  April  1725,  Robert9on*s  Appeal  Coms, 
p.  599. 

As  to  the  discrepancy  in  the  day  of  the  month,  it  was  not  neces- 
sary to  describe  the  disposition  by  the  date  on  which  it  was  exeea- 
ted.  All  that  was  necessary  was  to  describe  the  procnratory  of  re- 
signation in  such  a  manner  as  to  leave  no  doubt  of  the  identic  of 
the  warrant  upon  which  the  instrument  of  resignatbn  proceeded; 
and  no  omission  or  slight  discrepancy,  which  does  not  defeat  thst 
object,  can  be  fotal  to  the  instrument  The  procuratory  of  resig- 
nation was  sufficiently  described  in  this  .case  without  the  date. 

II.  Even,  however,  if  the  objection  to  the  instrument  of  resig- 
nation was  good,  it  would  not  be  sufficient  to  destroy  theentail. 
The  radical  right  remained  in  Mr  Campbell.     A  conveyance  in 
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trust,  with  a  power  to  sell  for  payment  of  debts,  does  not  deprive  the  4  M«r«  1631. 
truster  of  the  radieal  right,  e9peeially  as  to  what  remains  of  the    ^^'^V^^ 
estate,  after  the  purposes  of  the  trust  are  aecomplished.     This  was  othen!  v. 
decided  in  the  case  of  Campbell  of  Ederline,  14  Jan.  1801,  M.  CampbdU 

V.  AJ§udicatum^  App.  No.  II.  Derenderc 

At  all  events,  David  Campbell  had  a  p^^onal  right  to  the  lands.  Fl^s. 
Mr  Ferrier's  disposition  gave  him  that  right,  independent  of  his 
prerious  right'  A  person  having  only  a  perscmal  right  to  lands 
may  ^ectnaUy  entail  these  lands ;  Lord  Napier  v.  Livingston,  20 
July  1762,  BromCs  Supp.  v.  886.  In  the  case  of  Carmichael  v. 
•Cannichael,  15  Nov.  1810,  it  was  held  that  a  person  who  had 
made  up  no  title,  but  possessed  as  apparent  heir,  could  make  an  en>* 
tail 

But  even  if  the  right  still  remained  in  Mr  Ferrier,  he  woidd  be 
bound  to  reconvey  it  to  the  truster  or  his  heir,  upon  such  conditions 
as  be  chose  to  direct  by  a  writing  under  his  hand ;  and  the  deed  of 
taiUie  is  such  a  declaration  of  David  Campbell's  intention,  as  must 
guide  Mr  Ferrier  as  to  the  terms  on  which  he  was  bound  to  de* 
nude;  Paul  v.  Madeod  and  others,  28  May  1828. 

III.  Tie  pursuers  have  no  right  or  interest  to  insist  in  this  ac- 
tioQ.  Hiey  would  not  be  benefited  by  the  reduction,  nor  would  it 
pot  the  defender  in  a  situation  in  which  he  could  lawfuUy  make  up, 
or  be  required  to  make  up,  a  title  in  fee-«imple  to  the  lands  in  ques- 
tion. The  defender  has  recognised  the  deed  of  David  Campbell : 
lie  has  made  up  titles  under  it,  and  was  infeft  before  the  pursuers 
became  his  creditors:  he  cannot  now  repudiate  that  deedy  and  the 
defenders  cannot  say  that  they  were  in  any  respect  misled  by  the 
record.  K  the  defender  takes  under  that  deed,  he  can  only  hold 
the  property  as  trustee  for  the  whole  series  of  heirs' therein  men- 
tioned. 

The  Lord  Ordinary  reported  the  cases  to  the  Court,  but  at  the 
same  time  intimated  his  opinion  in  the  following  note : 

<  As  this  case  involves  important  questions,  and  is  prepared 

<  on  cases,  it  appears  to  the.  Lord  Ordinary  that  it  may  be  most 

<  convenient  for  the  parties  and  the  Court  that  it  should  be  re- 

<  ported  without  a  judgment.  But  he  shall  state  the  views  which 
*  occur  to  him  on  the  points  of  law  raised* 

*  1.  He  18  inclined  to  think,  that  the  objection  stated  against  the 

<  validity  of  the  instrument  of  resignation  ad  remanentiam  is  a  good 
^  objection.  There  can  be  no  doubt  that  the  date  of  the  disposition 
>  cotttaining  the  procuratory,  in  virtue  of  which  the  resignation  had 

<  been  made,  is  an  important  and  essential  part  of  the  instrument. 
^  The  instrument  dearly  bears  two  erasures  in  that  date ;  and  what- 

ever  ingenious  reasonings  may  be  used  as  to  the  words  which  could 
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4  Mar.  1831. 


MacmillMi  and 

Othenv. 

Campbell. 


or  did  ntkttd  in  the  deed  before  the  erasures  were  made,  the  Lord 
Ordinary  apprehends  that  the  legal  rule  is,  that  the  words  mint 
be  taken  pro  non  scriptis,  in  which  case  the  instrument  is  blank 
as  to  the  year  in  which  the  disposition  was  executed.  The  oue 
of  Maxwell  v.  Houston,  quoted  by  the  defender,  was  different  in 
this  respect,  the  import  of  the  clause  being  the  same  in  law  wiOi 
or  wiAota  the  word  written  on  erasure.  Thiere  is  farther,  in  the 
present  case,  a  discrepancy  in  the  day  of  the  month,  the  imtni* 
ment  bearing  that  the  deposition  was  dated  on  the  25  Mardi, 
whereas  the  disposition  founded  on  is  dated  24  March.  The  Lord 
Ordinary  thinks  this  alone  &tal;  because,  on  the  &ce  of  these  ti- 
tle-deeds, non  condat  that  there  may  not  have  been  another  dis* 
position  and  procuratory  bearing  the  date  of  25  March. 

♦  2.  If  the  instrument  of  n«gi»tion  ad  remanentiiua  is  held  to 
be  invalid,  the  consequence  is,  dmt  David  Ctoipbell,  the  maker 
of  the  entail,  had  no  feudal  title  under  the  disposition  in  hisfevour 
by  Mr  Ferrier.  His  titles  then  stood  thus :  He  originally  stood 
fully  invested  under  his  original  titles  to  the  estate  before  he  con- 
veyed it  to  Mr  Ferrier.  He  had  disponed  it  to  Mr  Ferrier  is 
trust  for  ike  payment  of  his  debts,  and  with  a  power  of  sale,  un- 
der an  obligation  to  reconvey  ike  residue  to  himself)  or  his  hein 
or  assignees ;  and  on  this  conveyance  Mr  Ferricfr  stood  infeft. 
And  by  Mr  Ferrier's  diispositidn  to  David  Campbell,  there  was  a 
personal  right  vested  in  him,  with  an  unexecuted  procoratory  of 
resignation.  The  question  between  the  parties  is,  whether,  un- 
der any  of  these  titles,  David  Campbell  had  power  to  execute  a 
deed  df  strict  entail,  in  the  form  of  a  procuratory  of  resignation, 
to  the  effect  that  when  the  title  was  completed  by  charter  andsa* 
sine,  the  entail  should  be  effectual  against  the  <TeditorB  of  his  im- 
mediate heir. 

<  3.  It  is  maintained  that  David  Campbell  had  power  to  execute 
the  entail— Is^  In  virtue  of  his  original  radical  title  preceding 
the  trust*conveyance  to  Mr  Ferrier ;  :and,  2{?,'  In  virtue  of  the 
personal  right  which  stood  in  him  under  Mr  Ferrier's  disposition. 
The  first  of  these  points  appears  to  the  Lord  Ordinary  to  be  ihe 
most-  important;  and  he  thinks  that  it  is  ruled  by  the  prioeiple 
first  setded  in  the  case  of  the  creditors  of  Campbell  Of  £der- 
lincy  January  14  1801.  It  seems  to  be  impossible  to  eiplain 
uway  the  doctrine  of  diat  case  in  the  mamier  attempted  by  the 
pursuers.  Hie  facts  are  simple : — Dugald  Campbell  stood  infeft 
in  the  estate ;  he  conveyed  his  estate,  heritably  and  irredeemably, 
to  trustees,  expressly  for  payment  of  his  ^ebts,  with  power  to  sell, 
tad  «mdeY  an  obligation  to  reconvey  any  reradue  imder  a  strict 
entail.    The  trustees  1«^re  infeft ;  Mr  Campbell  died,  and  a  eoin^ 
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^.petitMn  aMM  between  adjndgen  from  tlue  trustees  and  prior  ad-  i  Bte.  liSU 

<  jndgenr  ^^f^  ^^  proceeded  directly  agsinst  the  estate  as  in  hst-      ^.jj*  \^ 

<  reditale  jaeente  of  him,  by  chai^g  his  heir  to  enten    There  othen  o. 

*  could  not  be  a  more  perfect  stAte  of  the  case  for  trying  the  ques-  C«npbd]. 

*  don,  whether  the  feudal  title  subsisted  in  the  truster.  The 
^ereditinrs  who  adjudged  the  h«reditas  jacens  did  not  adjudge  any 
( Biere  jus  credit! ;  IJkey  adjudged  the  estate  itself,  by  charging  the 

<  hoc  to  enter ;  which  charge  necessartly  implied,  that  it  was  com- 
« petent  for  the  heir  to  be  served  in  i^ecial  as  heir  of  the  investi- 
^tnre:  And  accordingly,  the  interlocutor  of  Lord  Eskgrove,  ad- 
^licredto  by  die  Court,  expressly  found  that  Di^U  Campbell* 
^  was  not  completdy  divested  of  the  real  right  and  property  of  his 
"  estate^  by  the  tmst-ri^t  and  infeftment  thereon,  founded  on  by 
^  the  objectors,  the  same  having  been  a  trust  for  the  granter's  be- 
'^hiio^  though  it  contained  a  power  to  the  trustees  of  selling  the 
^  lands,'  &c.  The  Lord  Ordinary  is  of  opinion,  that  wherever  an 
Restate  can  be  adjudged  as  in  hsereditate  jaeente,  to  the  effect  of 

<  carrying  a  feudal  title  by  charter  of  adjudication,  it  must  be  equal- 

*  hf  competent  to  the  heir  to  be  served  and  infeft     And  he  thinks 

*  It  a  8elf«evident  proposition,  that  wherever  a  man's  tide  so  stands 

<  by  his  investiture,  that  upon  his  death  his  heir  might  be  served 

<  and  get  a  feudal  title  directly  as  heir,  he  himself  must  be  in  titu- 
^  lo  while  alive  to  convey  the  estate,  subject  to  all  existing  bur- 
<.dins;  because,  if  his  investiture  su,bsists  to  the  effect  of  the  estate 

<  being  carried  by  dio  service  of  his  heir,  he  must  have  by  his  sa- 
^  sine  the  powers  of  an  undivested  fiar  to  convey,  however  he  may 
^  be  restrained  by  conditions,  or  afected  by  burdens.  The  case  of 
'  Ederline  settles  the  point,,  that  a  trust-conveyance,  almost  idend- 
^  eat  with  the  trust  in  the  present  case,  does  not  divest  the  granter 

*  of  his  feudal  dtle,  and  is  only  to  be  considered  as  a  burden  on  that 

*  tide.  The  form  of  the  question  in  that  case  appears  to  have  been 
'  rery  fiivourable  for  bringing  out  the  point    But  it  occurred  much 

<  more  lately,  in  a  case  not  adverted  to  in  the  papers, — the  case  of 
( Mr  Balienden  Kerr  against  the  Trustees  of  Lady  Essex  Kerr. 

*  John  Duke  of  Roxbnrghe  conveyed  his  whole  unentailed  estates 

*  to  trustees,  for  payment  of  his  debts,  and  then  for  purposes  to  be 
'appointed  by  him.  On  his  death,  the  trustees  were  infeft  in  the 
'estate.  The  heirs-at-law,  Lady  Essex  and  Lady  Mary  Kerr, 
'  challenged  the  deed  by  which  the  residue  was  settled,  and  having 
'  tttceeeded,  they  obtained  a  conveyance  from  the  trustees,  and  com- 
^pleted  their  tide.  But  afterwards  a  defect  occurred  in  regard  to 
*the  transmission  of  a  part  of  the  estate  from  Lady  Mary  to  Lady 
^EsBex,  IB  consequence  of  which  Mr  Balienden  Kerr  and  others, 
'  as  hetrs*at^law,  claimed  those  lands  as  not  having  been  so  vested 
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in  Lady  Essex  as  to  wamuither  conveyanoe  of  them.  1m  otder 
to  obviate  this  plea,  it  was  maintained  that  Lady  Essex  and  I^y 
Mary  Kerrs,  beforle  getting  the  title  from  the  trustees,  had  made 
up  a  title  by  adjudication  upon  a  trust-bond  directed  against  the 
estate  as  in  hsereditate  jacehte  of  Diike  John  himself;  and  as  Lad^ 
Essex  had  a  general  service  to  Lady  Mary,  it  was  maintained 
that  this  title  by  adjudication — ^which  had  remained  personal— 
was  sufficient  to  vest  a  personal  right  in  her,  which  she  could  oon«» 
vey*  The  Court  had  no  doubt  that  that  acyudication  by  troit^ 
bond  was  a  valid  title,  clearly  assuming  that  a  feudal  title  remain- 
ed in  Duke  John  and  in  his  hsereditas,  notwithstanding  the  trusts 
deed  and  the  infeftment  on  it*  It  was  found  indeed  to  havebeetf 
superseded  by  the  complete  feudid  title  established  under  the  con- 
veyance  of  the  trustee.  But  there  was  no  doubt  entertained  tint 
it  was  a  valid  form  of  obtaining  a  feudal  title  in  the  estate^  snb 
ject  to  the  burden  of  the  trust 
*  In  the  case  of  Sir  James  Fergusson,  the  conveyBnoe  to  Lord 
Hermand  was  ex  fiude  absolute  and  unconditional. 

<  The  Lord  Ordinary  therefore  thinks  the  point  quite  setded ; 
and  as  he  cannot  enter  into  the  idea  that  these. cases  suppose 
merely  the  competency  of  adjudging  a  jus  crediti  or  personal  daim,' 
to  be  made  effectual  through  the  trust,  but  on  the  contrary  thinb 
that  ibey  necessarily  import  that  a  direct  feudal  title  might  be  ta^. 
ken  as  remaining  in  the  truster,  he  is  of  opinion  that  the  plea  of 
the  pursuer  is  thereby  met  by  a  conclusive  answer. 

<  4.  The  separate  ground  taken  by  the  defender,  that  the  entail 
was  effectual  under  the  personal  right  vested  by  Mr  Ferrier's  dis^ 
position,  appears  to  the  Lord  Ordinary  to  be  very  doubtfuL  The 
title  by  infefbnent  completed  in  the  defender's  person  depended 
on  the  resignation  ad  remanentiam  by  David,  and  must  therefore 
be  laid  aside ;  for  though  it  might  have  been  made  effectual  in  an** 
other  manner,  this  was  not  done.  Then,  although  it  was  held  iit 
the  case  of  Livingston  v.  Lord  Napier,  that  a  personal  right  might 
be  entailed  even  against  creditors,  it  is  to  be  observed  that  James 
Livingston  the  institute,  or  first  substitute  in  that  case,  was  not 
the  heir  even  of  the  personal  right,  and  far  less  heir  of  any  inves^ 
titure.  He  had  therefore  no  other  title.  But  in  the  present  case, 
the  defender  was  the  heir-apparent  under  Mr  Fender's  disposition, 
and  in  the  reversionary  right,  under  every  view  of  his  fiither's 
title.  It  would  be  at  least  a  very  difficult  matter  ta  estdbliah  that 
his  creditors  are  affected  by  such  a  personal  entail,  consistently 
with  the  decisions  in  the  case  of  Denhohn  of  Westshiel,  and  other 
similar  cases.  Yet  the  Lord  Ordinary  is  sensible  that  there  is 
considerable  difficulty  in  this  question. 
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( Tie  procnratory  of  resignation  creating  the  entail  simply  de-  4  Mar.  1831. 
<  gignsthe  granter  as  heritable  proprietor,  without  reference  to  any 
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°™*  Others  V. 

<  If  the  Lord  Ordinary  were  to  pronounce  a  judgment,  he  would  CampbeU. 

*  adopt  nearly  the  words  of  the  first  part  of  Lord  Eskgrove's  judg- 

<  flsent  in  the  case  of  Ederiine,  and  iJien  find  that  David  GunpbeU, 
( not  baring  been  divested  by  the  trust-deed,  had  power  to  execute 

<  the  procuratory  of  resignation  containing  the  entail ;  and  that  the 
( tides  made  up  under  it  were  validly  and  effectually  made  up ; 

*  and  on  this  ground  assoilzie  the  defenders.' 

The  Cowrtj  upon  adviring  these  cases,  concurring  in  the  views  so  Jadgment. 
lolly  expressed  in  the  Lord  Ordinar3r's  note,  pronounced  the  follow- 
ing interlocutor :  <  Find  the  instrument  of  resignation  ad  remanen- 

<  tiam  proceeding  on  the  reconveyance  by  Mr  Ferrier  to  be  void 

<  ind  nuU :  That  David  Campbell,  not  having  been  divested  by  the 

*  trast^ed,  had  power  to  execute  the  procuratory  of  resignation 
<eontaming  the  entail,  and  tibat  the  titles  made  up  under  it  were 

<  Tslidly  and  effectually  made ;  and  therefore  assoilzie  the  defender 
( from  the  ooncluBion  of  this  action,  and  decern.' 

Mlhteniff,  Ordinuy.      Act.  Skna,  D.  MaauSL      H.  Orakam,  W.  8.  Agent. . 
Alt  Saird,  Keag.         C.  C.  Stewart,  W.  8.  Agent.        D.  Clerk. 
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No.  XCV.  4  March  1831. 

,  ALEXANDER  DUNCAN  and  Others 

againtt 
JOHN  FORBES.  ■ 

Peoop.— Prescription.— 77le  oath  of  a  ship's  husband^  being  also 
fart  oumer^  to  the  constitution  and  subsistence  of  a  debt  for  furnish-' 
ings  to  a  vessely  is  onfy  binding  upon  hivfiself  and  not  upon  the  other 
emers  after  the  years  of  prescription. 

This  wss  an  action  in  the  Admiralty  Court,  at  the  instance  of  For^ 
ba  against  Duncan  and  others,  as  joint  owners  of  a  sloop,  and 
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4  Mwr,  mi.  Alexander  JaniiesoDy  also  a  jmnt  owner  and  Bfaqp's  hmband,  foriv- 
^  Y^^    irisfaings  made  on  account  of  the  vessel  upon  Jamieson's  order.  Hie 

Othen  n.         defenders  pleaded  prescription ;  the  Judge- Admiralre|)elled  that  plea; 

Forbes.  hut  the  CouTt  altered  the  Judge- Admiral's  interlocutor,  sustuned  tbe 

plea  of  prescription,  but  remitted  to  the  Judge-Admiral  to  allow  tlie 
pursuer  still  to  prove  resting  owing  by  a  refei^mee  to  the  oi^of 
all  the  defenders,  in  common  form.  (See  former  report  of  this  csae, 
of  date  2  July  1829,  Fdc.  Coll) 

'  The  case  having  returned  to  the  Admiridty  Court,  the  puaner 
gave  in  a  minute,  referring  <  to  the  oath  of  the  said  Aleiabder 

<  Duncan,   Alexander  Thomson,  James  Geddes  and  Alexander 

<  Jamieson,  whether  the  account  pursued  for  is  resting  and  oiniig, 
'  Or  has  been  paid  by  them  respectively.' 

Upon  this  reference  the  defenders,  widi  Jamieson,  were  severally 
examined  upon  oath. 

Jatnieson,  in  his  oath,  admitted  the  furnishings  to  the  vessel  to 
the  amount  of  the  account  sued  for :  That  of  this  sum  L.  15  had  been 
paid,  being  the  amount  of  an  acceptance  which  he  had  received  from 
the  defender;  Geddes,  but  tibat  he  had  made  no  fiaurther  payment 

ThedefeAders,  Duncan  and  Thomson,  denied,  in  their  oaths,  iMf 
having  ever  known  of  the  account  Ubelled  on,  or  of  die  fumishingi 
said  to  have  been  made.  Greddes's  oath  was  to  the  same  effect) 
and  being  interrogated  regarding  the  L.15  referred  to  in  Jamieson'g 
oath,  depones,  *  That  the  deponent  did  grant  a  bill,  elixog  widi 

<  Alexander  Jamieson,  which  Jamieson  requested  the  deponent  to 

*  accommodate  him  with,  in  order  that  Mr  Forbes,  the  pursuer, 

<  might  get  the  cash,  which  he  had  occasion  to  give  to  a  man  of  die 
^  name  of  James  Loggie,  mason  in  Buckie,  to  whom  Forbes  was  in- 

<  debted,  Jamieson  most  solemnly  promising  that  the  deponent  never 
^  should  have  any  trouble  with  it ;  but  when  the  bill  became  doe,  it 
^  was  protested  at  Forbes's  instance,  and  the  deponent  was  obliged 

*  to  pay  it    Depones,  That  when  he  accepted  said  bill^  he  did  not 

*  understand  it  to  be  an  acceptance  on  account  of  any  furnishings 
.  ^  for  the  Neptune,  but  purely  an  aceommodati<m  bill  aa  aforesaid; 

<  and  the  amount  of  it,  and  expenses,  are  due  to  this  moment;  and 

<  denies  generally  that  he  knew  any  thing  of  the  furnishings  in  ques- 
^  tion  being  made  to  the  Neptune.  Depones,  That  when  he  sub- 
'  scribed  said  biU,  Jamieson  did  not  say  that  the  bill  was  to  go  in 
'  part  payment  of  any  furnishings  made  to  the  Neptune.' 

None  of  the  defenders  were  interrc^ted  as  to  the  debt  beiii^ 
resting  and  owing. 

The  Judge- Admiral,  on  advising  these  oaths  and  cases,  decerned 
in  terms  of  the  libel,  and  added  the  following  note  :  <  It  is  asetde^ 
'  point  of  law  that  a  ^ip's  husband  binds  the  whde  owners  for  fiu^ 
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Dialling  made  to  m  wemel^  and  it  is  established  that  Jamieson  was  ^  Mar.  )d3i; 
both  the  ship's  husband  and  a  part  owner ;  whatever  suspicion,    ^^^V^*^ 
therefore,  nay  attach  to  the  oath  of  Jamieson,  I  conceive  that  a  otiieni*" 
leferaice  to  his  oath  was  a  competent  mean  of  proof,  and  he  has  ForUs* 
sworn  that  the  debt  is  resting  and  owing.     It  appears  to  the  Judge 
abo,  that  the  competency  of  his  oath  was  virtually  sustained  by 
the  jadgment  of  the  Court  of  Session ;  for,  by  the  judgment  pro- 
nounced by  this  Court,  his  oath  was  found  incompetent,  and  this 
judgment  was  altered  Vithout  excluding  his  oath.     If  the  other 
defenders  have  been  aggrieved  by  his  oath,  it  is  apprehended  they 
have  themselves  to  blame ;  for  widiout  doubting  that  the  judgment 
of  the  Court  of  Session  is  sound  in  point  of  law,  yet  if  they  had 
aoqoiesoed  in  the  judgment  of  this  Court,  the  pursuer  must  have 
beoi  obliged  to  prove  the  furnishings  of  the  vessel  aliunde.' 

.  The  defenders  again  brought  the  case  into  the  Court  of  Session, 
md  jrfiflrfiirf  ' 

Hie  oath  of  one  owner,  although  the  maiiaging  owner  of  a  ves-  Defenders* 
sel,  will  not  bind  the  other  owners,  in  a  question  in  regard  to  the  ^^^**' 
pice  of  furnishings  alleged  to  have  been  made  for  the  benefit  of 
tbeveaiel,  beyond  the  years  of  the  triennial  prescription.  The 
presmnption  of  payment  of  a  prescribed  account  cannot  be  elided 
by  the  oath  of  one  of  a  number  of  joint  owners,  although  he  may 
bare  been  the  managing  owner  during  the  period  when  the  account 
was  contracted. 

It  may  be  true,  in  the  general  question,  that  the  actings  of  a 
ship's  husband,  if  proved  by  competent  evidence,  may  bind  the 
owners ;  but  that  is  not  the  question  here,  which  is,  whether  the  oatH 
of  a  ship's  husband,  being  also  part  owner,  will,  after  the  years  of 
pescription,  prove  the  debt  against  the  other  owners.  This  ques- 
tioa  was  decided  in  the  negative,  in  a  case  very  similar  to  the  pre- 
sent; Campbell  v.  Stein,  23  Nov.  1813;  affirmed  by  the  House  of 
Lords.'  Upon  the  same^principle  it  has  been  found,  in  the  case  of 
executors  having  a  joint  interest  in  the  estate  of  the  defunct,  that 
the  oath  of  one  of  the  executors  goes  no  farther  than  the  extent  of 
bis  mterest  in  the  estate,  and  proves  nothing  against  the  other  exe- 
oitois;  Bell  t;.  Gib>  23  Nov.  1619,  M.  12,477 ;  Monteith  r.  Smith, 
19  Jane  1624,  Spattimcoodej  M.  12,477 ;  Kerr  v.  Lady  Covington, 
13  March  1627,'  Durte,  M.  12,478,  Erth.  b.  iv.  tit  2.  §  10. 

•  It  has  also  been  found  in  the  case  of  an  original  joint  obligant, 
toed  on  a  prescribed  bill,  that  he  cannot  be  affected  by  the  oath  or 
writ  of  any  of  the  other  obligants,  but  his  liability  must  be  deter* 
nined^by .his  own  oath  alone;  M^Indoe  v.  Frame,  18  Nov.  1824. 

The  re^)ondent  has  founded  on  the  case  of  Buchanan,  t^.  The  Ma« 
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4  Mar.  1831.  gtttratee  of  Dunferniline,  20  Nor.  1888;  but  in  that  eaae  theoon- 
ititution  of  the  claim  was  established  by  the  report  of  an  aoeoiintBiit 
within  the  years  of  prescription,  and  had  been  acquiesced  in  by  the 
trustee  and  all  tiie  creditcn^.  That  decision,  therefore,  has  no  ap« 
plication  to  the  present  case.  Upon  the  principle  acknowledged  in 
the  decisions  above  referred  to,  Jamieson's  oath  can  hare  no  eSsct 
in  fixing  this  debt  upon  the  other  owners,  all  of  whom  hare  deponed 
negative  of  the  reference. 


Pursuers' 
Fleas. 


Answered — 

As  Jamieson  was  ship's  husband  at  the  time  these  fumishingii 
made,  it  is  competent  to  constitute  the  debt  by  a  reference  to  hk 
oath.  For  the  security  and  encouragement  of  oommerce,  the  powen 
of  a  ship's  husband  to  bind  his  constituents  are  as  eztensve  as  die 
nature  of  the  duties  he  has  to  perform.  The  owners  are  liable 
for  all  furnishings  made  upon  the  order  of  the  diip's  husband, 
1  Bell,  410 ;  and  therefore  it  must  be  competent  to  prove  the  ooda 
stitution  of  the  debt  by  his- oath.  This  principle  may  be  foand  in 
many  analogous  eases.  The  oath  of  a  wife  has  been  &und  proba- 
tive against  a  husband  for  fumishingS)  not  as  the  oath  of  a  witacsB^ 
but  as  that  of  a  party ;  Cocfanm  r.  JLyle,  Kilk  No.  4»  v.  Hosband 
and  Wife,  M.  6018;  Pateraon  v.  Taylor,  23  Jan.  1771,  M.  12,485; 
Young,  TroUer  &  Company  v.  Piayfair,  2  Dec  1808,  JkL  12,486. 
In  this  last  case  it  was  found  competent  to  prore^  not  only  the  re- 
ceipt of  the  goods,  but  also  the  resting  owing,  by  the  oath  of  tbe 
wife,  relative  to  ail  furnishings  where  she  is  pheposita. 

The  case  is  3till  stronger  where  an  express  mandate  is  g^ven  ts 
one  of  a  number  of  proprietiMrs  to  act  for  the  general  behoof;  Tak, 
p.  271. 

In  the  same  way  resting  owing  has  been  proved  by  the  oath  ef 
an  heir  who  had  made  up  titles  cum  hfeneficio  inventarii,  the  anoes' 
tor  having  died  bankrupt ;  Syme  v.  DOuglas,  H^'on  and  C!o.  15  Jan. 
1789,  M.  5864.  And  the  same  priMtple  has  been  ttlostratedbj 
the  more  recent  case  of  BuchanatiriUKi' Pateraon  vu  Magistmtes«f 
Dunfermline,  20  Nov.  1828;  apd  I^^e  v.  MoUison,  16  Nov.  ISM. 

On  these  authorities  the  constitution  of  the  debt  by  tbe  calh  of 
Jamieson  is  consistent  with  substantial  justice  and  strict  law*  Wfaik 
he  acted  as  ship's  husbimd  his  contracts  were  binding  upoa.tke 
owners,  the  same  qs  if  they  had  been  entered  into  personally  witi 
themselves.  If,  then,  the  respondent  has  estaUisbed  by  the  catb  of 
Jamieson,  who  is  a  party  in  Uiis  action,  that  the  fiuoishings  vera 
made  to  him  for  behoof  of  the  ship,  the  constitution  of  the  debt,  not 
only  as  regards  Jamieson,  but  as  regards  his  co^proprietors,  is  prared 
beyond  the  possibility  of  a  doubt. 
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On  advising  the  bill  of  suspension  and  answers,  the  Court  sustain-  4  Mar,  1831, 
ed  the  reasons  of  suspension,  assoilzied  the  suspenders,  and  found    ^^V*^ 

,  •-11^  Duncan  and 

them  entitlea  to  expenses.  othere  v. 

Ijord  Crcdgie  thought  the  interlocutor  of  the  Judge- Admiral  right.  Forbes. 
In  sm  aetion  falling  within  the  triennial  prescription,  not  only  the  judgment, 
persons  ultimately  liable  in  payment,  but  those  also  against  whom  Opinion  of 
the  action  may  be  compelently  brought,  either  individually,  or  of-  ^^"'^ 
ficially,  as  tutors,  &c.,  may  be  required  to  depone  as  to  matters  fall- 
ing under  their  inmiediate  notice.     A  wife  may  thus  be  called  up- 
tn  to  depone  as  to  the  constitution  of  a  debt  falling  under  her  pr8&- 
podtura;  but  as  it  is  the  husband's  province  to  pay  the  debt,  he  on- 
ly can  be  called  upon  to  depone  as  to  its  subsistence.   On  the  other 
band,  a  ahipinaater,  although  he  has  no  right  as  owner,  may  be  call- 
ed i^a  to  pay  what  was  necessary  for  the  use  of  the  ship ;  and  thus 
he  may  be  requited  to  depone  whether  payment  has  been  made, 
Mpeciaily  where  the  owners  do  not  allege  payment  to  have  been 
made  by  them. 

Zonf  Presidmt. — There  is  a  difScolty  from  the  former  interlocu- 
tor, which  found  tliat  the  debt  must  be  proved  by  the  oath  of  all 
die  parties. 

.  Lmrd  GifiiM.— Allliough  the  entry  of  a  book«*keeper  might  be 
goficient  to  prove  a  debt  against  his  master,  yet  would  the  book-< 
keeper's  oath  have  that  effect  after  the  debt  is  prescribed  ?  The  case 
of  a  wife  is  quite  different  from  the  present  The  act  of  Parliament 
nye,  yon  must  prove  the  debt  by  the  writ  or  oath  of  the  party ;  it 
ii  by  his  writ  or  oath  alone  it  can  be  proved*  The  wife  is  consider- 
ed as  eadem  persona  with  the  husband,  and  therefore  the  rule  appli- 
cable there  would  not  apply  to  tlus  case.  If  Jamieson  had  been 
merely  ship's  husband,  and  not  part^wner,  he  would  not  have  been  ' 
liable  in  the  debts  and  therefore  a  reference  to  his  oath  would  have 
been  out  of  the  question.  The  pursuer  could  not  have  got  the  be- 
nefit of  his  oath  except  as  a  witness.  But  his  oath  is  taken  as  a 
de&sder,  and  as  such  it  may  be  good  against  himself;  but  it  affords 
neendsoce  as  against  the  others ;  it  has  only  ref6ren<^  to  the  party 
vho  makes  the  oath,  and  the  party  who  refers. 

Lord  Balgray. — It  was  considered  in  the  case  of  Dunfermline 
that  the  parties  were  acting  as  a  kind  of  corporation. 

Lord  Prmifen/.— Jamieson  certainly  proves  the  debt  against  him* 
adf.  Whsther  he  is  liable  for  the  whole  debt  without  relief  is  not 
tbe  question  here.  He  may  try  his  relief  against  the  other  owners 
if  ha  ean,  but,  in  the  meantime,  his  oath  proves  only  against  him- 
self. The  question  of  resting  owing  was  only  put  to  Jaini^soi) ;  it 
vas  not  put  to  any  of  the  other  parties. 

lord  Mcmcreiff,  Ordinary.       Act.  Cminghamt^  Hophhh,      Alejf,  Duff^  W.  S.  Agent. 
Alt.  Bugh  Bruce.        Eobt.  Whyte,  W.  a  Agent.        D.  Clerk. 
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FIRST  DIVISION. 

No.  XCVI.  4  March  1881. 

Mrs  JANET  HUNTER  or  GRAHAM  and 

MANDATARY 

agcdngt 

HUNTER'S  TRUSTEES,  and  STEUART,  CRAWFORD 

AND  CURRIER  Writers  in  Greenock. 

Damage. — Reparation. — Law-agent. — A  writer  or  lauHiffeatf 
named  as  trustee  with  several  other  individuals^  having  advanced  a 
part  of  the  trust  funds  on  security^  which,  by  a  search  of  the  recordsf 
might  have  been  discovered  to  be  insufficient,  found  liable,  along 
with  his  partners  in  business,  in  reparation  and  damages,  while  the 
co-^trustees,  although  they  had  approved  generally  of  the  transaetimi^ 
were  assoilzied, 

BTdeed  of  setdement  (22  April  1820)  thelate  Mrs  Hunter  (the  pur- 
suer's mother,)  conveyed  to  certain  persons,  her  sons  and  80ii»>iiH 
law,  and  to  the  defender  Mr  Steuart,  as  trustees,  her  whole  property, 
real  and  personal,  with  directions  to  divide  the  whole  free  residue 
into  seven  equal  portions,  and  to  lend  out,  upon  undoubted  heritaUe 
security,  one-seventh  share  for  the  pursuer,  and  each  of  her  other 
children,  in  liferent  only,  secluding  their  husband's  jus  marid,  and  for 
their  children  in  fee.  By  a  codidl,  the  trustees  were  empowered  ta 
tend  out  these  provisions,  either  on  heritable,  or  good  personal  se- 
curity ;  and  it  is  declared,  that  the  trustees  shall  not  be  liable  the 
one  for  the  other,  nor  for  omissions,  or  su£Siciency  of  the  securities, 
but  each  only  for  their  own  actual  intromissions. 

The  pursuer's  share  of  her  mother's  estate,  as  realised  by  the  tms- 
tees,  amounted  to  L.2800 ;  and  her  husband,  Mr  Graham  of  Gart- 
more,  who  was  one  of  the  trustees,  wrote  to  his  colleagues,  (8  April 
1626,)  saying,  <  As  I  require  that  sum,  (t.  e.  L.2800,)  at  Whitson- 

<  day  next,  I  will  grant  an  heritable  bond  over  the  fiurms  in  the  lo- 
'  cality  lands  of  Finlayston,'  (to  which  he  had  a  few  months  before 
succeeded  under  the  fetters  of  a  strict  entail,)  <  rented  at  a  suffi- 

<  cient  sum  to  cover  the  interest  at  5  per  cent,  and  to  pay  a  policy 

*  of  insurance  on  my  life,  to  repay  the  principal  at  my  death,  which 

<  you  will  hold  as  a  security.  I  have  left  it  to  Mr  Steuart*  (the 
defender)  *  to  select  the  farms,  so  as  the  rents  may  cover  the  neces- 

*  sary  amount.'  To  this  proposal  the  pursuer  subjoined  her  consent 
in  these  words,  <  I  approve  of  the  above/ 
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This  letter  having  been  laid  before  a  meeting  of  th«  Trustees,  the  *  *^"'  ^831.' 
fbUowing  minute  was  adopted,  and  sigpied  by  three  Trustees,  being  q1][IT*^^^^ 
a  quorum,  of  whom  the  defender  Mr  Steuart  was  one:  *  We,  the  Handatary  v. 
« Trustees  of  the  late  Mrs  Hunter,  agree  to  the  terms  within  men-  ^?^  ^^ 

<  tioned  of  Mrs  Graham's  share  of  the  fiinds,  and  authorise  the  ne- 
*  cesfiary  deeds  to  be  made  out,  and  the  insurance  on  Mr  Graham's 

<  life  effected.' 

Instructions  were  then  given  generally  to  Messrs  Steuart,  Craw** 
jbrd,  and  Currie,  {of  which  fiim  the  defender  was  a  partner,)  to 
prepare  the  security,  but  without  any  specific  directions  as  to  search-^ 
ing  the  records,  and  without  the  title-deeds  being  sent  to  them.  A  . 
bond  of  annuity  was  accordingly  executed  by  Mr  Graham,  under 
the  agency  of  Mr  Steuart  and  his  partners,  whereby  he  acknow-^ 
kdged  receipt  of  L.2800,  which  he  bound  himself  to  repay  at 
Whitsunday  1827,  with  interest  at  the  rate  of  5  per  cent,  payable 
at  Martinmas  and  Whitsunday,  so  long  as  the  principal  sum  should 
remain  unpaid.  He  also  bound  himself  to  secure  the  trustees  in  a 
fre«  yearly  annuity  of  L.270,  18s.  during  his  life,  over  the  estate  of 
Finlayston,  so  as  to  provide  a  sufficient  fund  for  payment  of  the  in- 
terest due  by  him,  and  of  the  premium  for  insurance.  It  was  known 
generally  at  this  time  that  Mr  Graham,  (the  husband  of  the  pur- 
suer,) had  been  previous  to  his  succession  to  the  locality  lands  of 
Finlayston  in  embarrassed  circumstances ;  but  the  above  deeds  were 
prepared,  and  the  money  lent,  without  any  search  of  the  record  for 
previoos  encumbrances.     The  bond  was  executed  13  May  1826. 

Soon  after  this,  IVfr  Graham  was  compelled  to  leave  Scotland  in 
consequence  of  insolvency,  and  was  accompanied  by  the  pursuer ; 
and  it  was  then  discovered  that  the  above  estate  of  Finlayston  had 
been  previously  burdened  by  him  with  heritable  securities,  so  as  to 
exhaust  the  whole,  or  nearly  the  whole  of  its  annual  value. 

In  these  circumstances  the  pursuer  brought  the  present  action, 
cDodnding  that  the  Trustees  should  be  found  liable,  conjunctly  and 
sereraUy,  to  make  good  to  her  the  loss  and  damage  thus  sustained 
by  her,  and  separatim  that  Messrs  Steuart,  Crawford,  and  Currie, 
vere  liable  to  the  slune  extent,  in  their  character  of  law-agents 
or  conveyancers ;  and,  in  particular,  that  they  should  be  decerned 
to  make  payment  to  the  pursuer  of  the  annualrent  of  the  said 
principal  sum  of  L.2800,  amounting,  said  annualrent,  (at  5  per 
cent)  to  the  sum  of  L.  140  sterling  per  annum,  from  the  13th  of  May 
1826,  when  the  said  principal  sum  was  advanced  to  her  husband, 
Mr  Graham  of  Gartmore,  together  with  the  legal  interest  of  the 
ttid  annuity  or  annualrent,  according  as  it  has  fallen  due  half  year- 
ly, from  and  since  the  said  13th  day  of  May  1826,  &c. 
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4  Mar.  ig^K       Pleaded  for  tlie  pursuer — 
^^■^y^^        1.  The  defenders  bad  no  power,  under  Mrs  Hunter's  trust-deedi 

iviTndMary  v.  ^  '^"^  ^^^  ^^  pursuer's  proyisiou  upon  such  a  security  as  that  pnh 

steuart  and     posed  by  Mr  Graham. 

^^^^  2.  The  whole  Trustees  of  the  late  Mrs  Hunter  are  jointly  aad 

Pursuer's  severally  liable  for  the  consequences  of  their  gross  misconduct,  in 
lending  the  pursuer's  money  upon  such  security  as  that  described  in 
the  condescendence,  without  adopting  the  ordinary  and  proper  pre- 
cautions for  ascertaining  the  nature  of  the  security,  and  without  even 
instituting  a  search  for  encumbrances. 

8.  The  clause  in  the  trust-deed,  declaring  that  the  Trustees  shall 
notbe  liable  for  the  sufficiency  of  securities,  but  that  each  shall  be 
liable  only  for  his  own  intramissions,  does  not  apply  to  cases  <rf  sudi 
gross  misconduct  as  that  of  which  the  defenders  ia  tiie  present  ac* 
tion  hare  been  guilty. 

4.  Notwithstanding'  the  last**mentioned  cbiilse  in  the  trust-deedi 
the  defenders  were  bound  to  do  reasonable  diligence  in  the  affiun 
entrusted  to  them,  or  at  least  such  diligence  as  they  observed  in 
their  own  affairs. 

5.  The  respondent,  Mr  Steuart,  is  liable  for  any  failure  of  enet 
diligence  in  the  affairs  of  the  trust,  as  he  was  not  only  trustee,  but 
fector  in  the  trust^estate,  and  in  that  character  receiving  adequate 
remuneration. 

6.  The  defenders,  Messrs  Steuart^  Crawford,  and  Cunie,  are 
jointly  and  severally  liable  for  any  failure  of  exact  diligence  in  oooh 
pleting  the  pursuer's  security,  having  been  employed,  for  the  usual 
remuneration,  as  professional  conveyancers. 

7.  The  pursuer  is  not  barred,  by  any  personal  objection  or  other- 
wise,  finom  maintaining  the  present  action. 

Pleaded  for  Mr  Steuart  and  his  partners — 
Defi-ndcra*  }^  f  jli^  Trusteos  actcd  bona  fide,  in  the  same  manner  as  they 

would  have  done  in  the  management  of  their  own  affidrsi  aad  they 
were  liable  in  no  greater  deg^ree  of  diligence. 

3.  Asthe  Trustees  were,  by  the  deed  of  settlement,  expressly 
exempted  finom  all  liability  for  omissions,  of  for  the  sufficiency  of 
securities,  and  as,  in  conformity  thereto,  diey  might  have  taken  Mr 
Graham's  personal  obligation  alone  for  the  loan^  so  in  superaddbg 
to  bis  personal  obligation  an  heritable  security,  they  were  justified 
in  the  confidence  which  on  this  occasion  they  bona  fide  reposed  in 
him. 

3.  The  puMuer  has  no  cbiim  i^;ainst  the  Trustees  for  loss  result- 
iiig  from  a  transaction  which  she  expressly  approved  of  and  autho* 
rised. 
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4  The  putsuer  is  barred  from  founding  any  claim  on  thd  fraud  ^  Mar.  leai. 
dk&r  husband*  inasmuch  as  she  was  aware  of  his  insolvent  circum-    ^"^V^^ 
elinoes,  and  of  his  intention  to  leave  the  country,  and  went  off  clan-  Mandaury  v. 
destinely  along  with  him,  without  giving  the  Trustees  any  notice  Steuart  and 

. m  Others. 

tMreoi*  — ^— . 

5*  The  defender,  Mr  Steuart,  not  having  been  factor  on  the  Defenders* 
trait-estate,  there  is  no  ground,  in  the  circumstances  of  the  case^     ^^ 
far  any  distmction  in  the  degree  of  responsibility  to  which  the  se- 
yenl  trustees  are  subject 

6«  The  defenders,  Messrs  Steuart,  Crawford,  and  Currie,  having 
beca  employed  by  the  Trustees,  and  not  by  the  pursuer,  the  pur- 
ner  has  no  direct  actacm  against  them,  and  is  not  entitled  to  obtain 
decree  against  them  under  the  present  summons.  This  is  not 
nerely  an  objection  in  point  of  form,  but  it  goes  to  the  essence  of 
the  ease.  Tliese  defenders  were  employed  by  the  Trustees  alone 
to  prepare  the  deeds  necessary  for  eompleting  the  loan,  and  recei- 
ved no  instructiocis  whatever  from  the  pursuer,  Mrs  Graham.  If 
die  Trustees  did  not  give  proper  instructions  to  Mr  Steuart  to  look 
to  the  suffidency  of  the  security,  they  may  be  liable  to  account  to 
the  pursuer,  but  she  has  no  direct  daim  against  Mr  Steuart  or  his 
pirtnen,  as  agents. 

7.  The  defenders,  Messrs  Steuart,  Crawford,  and  Currie,  having 
been  employed  exclusively  and  expressly  to  make  out  the  necessary 
deeds,  in  frdfilment  of  a  transaction  which  had  been  otherwise  fully 
tmuiged  between  the  parties  thereto,  and  having  received  no  re- 
moneration  except  for  the  above  professional  duty,  which  they  ao* 
tnally  performed,  are  responsible  only  for  the  due  and  proper  dis- 
Attge  of  that  duty,  and  for  nothing  else.  In  the  peculiar  circum- 
itances  of  tbe  case,  and  considering  the  near  relationship  and  con- 
fidential footing  of  the  parties,  and  their  station  in  society,  it  was 
sot  incumbent  on  the  men  of  business  to  incur  the  expense  of  a 
sesich,  without  bring  speoally  instructed  to  do  so. 

Pleaded  for  the  Trustees — 

1.  Trustees  acting  giatnitously,  and  under  a  deed  which  dechves  Trustees* 
that  they  shall  not  be  liable  for  cmussions,  are  not  liable  to  be  call-  ^'^^* 
ed  b  an  action  like  the  present. 

2.  Trustees  idbO|  in  the  execution  of  their  trust,  are  obliged  to 
Ittre  recourse  to  professional  assiitance,  are  not  liable  for  tibe  ne- 
gtigence  of  the  persons  whom  they  so  employ,  provided  they  are 
Rputed  to  be  men  of  ordinary  skill  in  their  profession. 

d.  Trustees  enqplojring  a  professional  person  to  transact  a  loan, 
are  entitled  to  presume  that  such  professional  person  will  take  all 
the  usual  precautions  for  rendering  the  security  effectual. 
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GrMliara  and 
IVJandatary  v 
SU'uort  and 
Otlieri, 


4  Mar/ 183  L      Tbe  Lord  Ordinary « finds,  that  the  said  defendars,  Measrs  Stepart, 
'  Crawford,  and  Carrie,  having  been  employed  to  prepare  the  seen* 

*  rity  mentioned  in  the  libel  and  record  by  the  other  defenden^ 
^  Truatees.  of  the  late  Mrs  Rosina  Huaterj  as  acting  for  behoof  of 
^  the  pursuer  and  her  children,  she  is  entitled  to  pursue  the  aelaon 
^  in  her  own  name,  and  for  her  own  interest ;  and  in  resp^  the 
^  summons  contains  separate  and  distinct  oonchisioiis  against  the 
^  said  Trustees,  and  against  the  said  Messrs  Steuart,  CEaw£oid»  and 

*  Currie,  as  a  company,  and  as  individuals,  sustains  the  action ;  ft? 

*  pels  the  defences  for  the  said  Messrs  Steuart,  Crawford,  .and 

*  Currie,  and  decerns  against  them  as  a  company  and  individually^ 

*  conform  to  the  conclusions  of  the  libel  ag^dnst  them ;  finds  th^a 
^  liable  to.  the  pursuer  in  such  part  of  the  expenses  of  process  as  re- 
'  lates  to  them,  and  remits  to  tiie  Auditor  to  tax  the  acoovnt  there* 
'  of,  and  to  report :  sustains  the  defences  for  the  other  defenderg, 

*  the  Trustees ;  assoilzies  them  from  the  action,  and  decems,  but 
^  finds  no  expenses  due  to  them :  And  in  respect  it  is  all^;ed  by 
^  Messrs  Steuart,  Crawford,  and  Currie,  that  the  sum  of  two  thoo* 

*  sand  seven  hundred  pounds  only  was  paid  by  the  Trustees,  reserves 

*  to  them  their  claim  against  the  Trustees  £or  the  remaining  prind^ 

<  pal  sum  of  L.  100,  and  interest  thereof,  in  so  fiur  as  the  same  has 

<  not  been  paid  by  the  Trustees,  and  decerns.' 
Against  this  interlocutor  both  the  punner,  and  the  defenders, 

Messrs  Steuart,  Crawford,  and  Currie  reclaimed, — the  former  so  &r 
as  it  assoilzied  the  Trustees  from  the  action, — and  the  latter  so  &r  as 
it  repelled  their  defences. 


Opinion  of 
Court . 


When  the  case  first  came  to  be  advised,  some  of  their  Lorddups 
had  some  difficulty.  Admitting  the  ordinary  rule  of  law,  as  to  the 
duty  of  an  agent  to  make  a  search  for  encumbiiinces  before  lending 
imt  the  money  of  his  employer  on  heritable  security,  it  was  tlMRight 
that  there  was  some  room  for  relaxing  it  in  the  present  case.  Com- 
bining the  letter  of  Mr  Graham,  in  which  it  was  left  to  Mr  Steuart 
merely  to  select  the  farms,  with  the  minute  signed  by  the  Trustees, 
whereby  they  agreed  to  the  terms  of  Mr  Graham's  ofiEer,  and  mere- 
ly authorised  ^  the  necessary  deeds  to  be  made  out,  and  the  insii- 
*  ranee  on  Mr  Graham's  life  effected,'  it  rather  appeared  that  his 
duty  was  limited  by  his  instructions  to  these  purposes.  The  Court 
however  came  ultimately  to  be  unanimously  of  opinion,  that  Mr 
Steuart  and  his  partners  were  liable  for  the  loss  arising  from  the 
insufficiency  of  the  security,  which  might  have  been  discovered  by 
a  search  of  the  records.  They  had  been  employed  as  law-agents 
iQ  prepare  the  necessary  deeds,  but  this  did  not  limit  their  duty  to 
look  to  the  solidity  of  the  deeds  alone  in  point  of  form.    They  were 
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ako  bound  ^as  id  the  ixcHmfy  caiseof  lending  money  on  ah  heritable  4  Mar.  lS3i; 
hMid)  to  see  to  the  sufficieDcy  of  the  subject  over  which  the  secu-*    \^Y^^ 
ritjr  was  to  be  given  by  the  borrower,  more  particularly  as  Mr  ^ITndlrtOTt 
Gidiam  was  generally  known  at  the  time  to  be  in  embarrassed  cir*  steuart  and 
emnstenoes.     Mr  Stenart  had  placed  too  much  confidence  in  Mr  ^*^"*' 
Gnham,  and  had  been  grossly  misled  by  him,  but  this  did  not  re«-  OpinioD  of 
^e  him  from  the  ordinary  responsibility  of  a  law-agent     The  ^"'^• 
tase  was  considered  one  of  extreme  hardship  upon  Mr  Steuart) 
who  liad  dedared  that  he  would  not  allow  any  of  the  loss'  to  fall 
ftpoB  his  parttiers  in  busiiiess.     With  r^ard  to  the  other  Trustees^ 
it  was  observed  by  Lord  Gillies,  that  although  relieved  from  legid 
responsibility  by  this  delegation  of  the  transaction  to  their  law- 
agents,  their  conduct  was  not  fr*ee  from  blame,  and  they  ought  not 
to  allow  the  whole  loss  to  fell  upon  Mr  Steuart ;  but  in  a  legal  view 
it  was  in  this  case  unavoidable. 

Their  Lordships,  however,  all  thought  that  the  Lord  Ordinary 
had  gone  too  fiu*  in  decerning,  *  conform  to  the  conclusions  of  the 
<fibel;'  and  pronounced  the  following  interlocutor :  <  Adhere  to  the  judgroent. 

<  interiocutor  reclaimed  against,  in  so  far  as  it  finds  that  the  pur- 

<  saer  is  entitled  to  pursue  the  action  in  her  own  name,  and  for  her 

*  own  interest,  and  in  so  far  as  it  sustains  the  action,  and  also  in  so 
<{ur  as  it  sustains  the  defences  for  die  Trustees,  and  assoilzies  them 

<  from  the  action,  and  finds  no  expenses  due  to  thera :    But  quoad 

*  ultra  the  I^rds  alter  the  said  interlocutor,  and  find,  that  in  the 

<  drcumstances  of  this  case,  the  defenders,  Robert  Steuart,  and 
'  Steuart,  Crawford,  and  Currie,  are  only  liable  in  payment  to  the 

<  pursuer  of  bank  interest  at  the  rate  allowed  by  the  British  Linea 

*  Compafiy,  upon  the  principal  of  L.2800,  mentioned  in  the  libel, 

<  tnm  the  period  concluded  for,  until  the  said  principal  sum  shall 

<  be  replaced  in  the  hands  of  the  said  Trustees,  for  behoof  of  the  said 

<  pursuer  and  her  fiimily,  in  terms  of  Mrs  Rosina  Hunter's  deed  of 

*  trast,  and  decern  against  the  said  Robert  Steuart,  and  Steuart, 

*  Cnwford,  and  Currie,  for  payment  of  the  said  interest,  at  the  rat^' 

<  aforesaid  accordingly :  Find  that  the  said  Robert  Steuart,  and 

*  Steuart,  Crawford,  and  Currie,  are  bound  to  replace  the  foresaid 

<  sum  of  L.2800  in  the  hands  of  the  said  Trustees,  and  decern  him, 

*  and  the  said  Steuart,  Crawford,  and  Currie,  as  a  company,  and  as 
'  mdiriduals,  to  make  payment  thereof  to  the  said  Trustees,  at  the 
( term  of  Martinmas  next,  with  the  legal  interest  thereof,  thereafter 

<  during  the  not  payment ;  the  said  Trustees,  on  such  payment  being 
'  made,  to  grant  a  disposition  and  assignation  of  the  heritable  secu- 
^rity  Ubelled  in  favour  of  the  said  Robert  Steuart,  or  Steuart, 
'  Crawford,  and  Currie,  at  his  or  their  expense,  and  with  no  war- 

*  randice  except  from  fact  and  deed ;  reserving  to  them  to  have  im- 
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puted,  in  part  of  the  foresaid  principal  sum,  the  sum  cf  L.100, 
with  bank  interest,  in  so  £eu*  as  the  same  has  not  been  paid  by  the 
Trustees :  Finds,  that  the  said  Robert  Steuart,  and  Steuart,  Craw- 
ford, and  Currie,  are  not  liable  to  the  pursuer  in  the  expenses  of 
this  action,  and  decern :  And  the  Lords  farther  reserve  to  them 
their  claim  against  William  Cunninghame  Cunninghame  Gndisni 
of  Gartmore  for  all  damages  sustained  by  them,  and  for  lUr 
trouble  and  expenses  in  consequence  of  his  having  mntwA  H,  tt 
the  time  he  proposed  and  granted  the  iaremUi  kskable  security, 
that  he  had  granted  previously  lieiitable  bonds  of  annuity  ofer 
the  |iiwj|MMiy  Snrenid,  idiich  exhausted  or  nearly  exhausted  th« 
rental.' 


Lord  NtwUm,  Ordmwrj.  For  the  punucn,  Skme,  CSbMnm.  EAotrd  M*M§m 
Agent  For  the  trustees,  JEeoy.  M*Mi!lam  jf  Grant,  W.  &  Agents.  For 
Messrs  Steuart,  Crawford  and  Currie,  Dean  of  Fac  (HopeJ  Shaw.  Staiari, 
Wm.  Patrick,  W.  S.  Agent.       X>.  Clerk. 

c. 


SECOND  DIVISION. 


No.  XCVII. 


11  March  1831. 


LORD  FORBES  and  Others 

against 
LEYS,  MASSON  and  Company. 


Title  to  pursue. — Property. — The  upper  heritors  hrtrnght  an 
action  for  the  purpose  of  removing  an  obstruction  in  a  public  river, 
as  injurious  to  their  salmaii'fishings :  It  uxts  pleaded  in  defence, 
that  the  salmon  fishings  were  destroyed  by  a  cruive^dike  and  other 
obstructions^  equally  injurious  to  the  pursuers  as  that  of  which  they 
complained:  Answered,  (hat  the  ptcrsuers  might,  if  they  saw  Jit,  cf- 
terwards  bring  an  action  to  have  those  other  obstructions  also  removed, 
or  regulated  according  to  law  ;  but  that  they  were  entitled  to  begin 
with  any  one  which  they  conceived  to  be  most  injurious  to  them,  or  of 
which  it  was  most  convenient  for  them  to  complain  :  Found,  thatAe 
pursuers  were  entitled  to  have  the  question  of  injury  tried,  wUhout 
riference  to  t/ie  injury  occasioned  by  the  oilier  obstructions  on  the  ri- 
ver, viz.  on  the  issue,  whether  it  would  be  injurious  to  them  if  the 
other  obstructions  were  demolished,  or  regulated  according  to  law. 
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The  upper  heritors  of  ike  river  Don  brought  an  action  against  Leys,  1 1  M^r.  lasi. 
Masson  and  Company,  for  the  purpose  of  removing  a  4aiii-dike     v^y^^^ 
aad  canal,  made,  by  the  defenders  upon  tbe  river,  of  which  they  ^'^  Forbes 
ooiq)]ained  as  illegal  operations^  and  injurious  to  their  rights  of  sal*  jjgy^  Mtmsm 
aon-fishings.     The  defenders,  amoi^t  other  defences,  pleaded,  *nd  ConpMj« 
liMt  tka  porsners  had  neither  title  nor  interest  to  object  to.  the  ope-, 
mlions  in  qaasKasi^  in  re^ct  that  their  salmon-fishings  were  al- 
ready rendered  of  m  ^vdhe  by  a  cruive-dike  near  the  mouth  of 
the  river,  which  was  never  regnktad  aooavding  to  law,  and  by 
oAer  dikes  and  ofastrudioiis  made  by  other  parties  «f  wJbkb  the 
imnuera  had  not  oonq^lained,  and  some  of  which  could  not  now* 
be  removed,  as  they  had  stood  unquestioned  for  a  period  ^-^ 
eeeding  the  long  prescription.      They  also  pleaded  separatim,  that 
all  the  parsuers,  or  their  authors,  had  acquiesced  in  the  erection  o£ 
the  dike  and  formation  of  the  canal  by  the  defenders. 

The  Court,  by  a  final  interlocutor,  sustained  the  title  of  the  pur- 
suers ;  but,  before  answer  as  to  the  plea  of  acquiescence,  they 
wnhed  to  ascertain  the  state  of  facts  on  which  it  was  founded.  They 
therefore  remitted  the  case  to  the  Jury  Court,  for  trial  of  the  follow- 
ing issues :  <  It  being  admitted,  that  in  the  years  1792  and  1798, 
»thd  defenders,  Leys,  Masson  and  Company,  cut  a  canal  on  the 

*  north  side  of  the  river  Don,  for  the  purpose  of  conveying  water 

<  from  the  said  river  to  Ghrandholme  Haugb,  where  the  bleachfield 

<  and  manu&ctary  of  the  defenders  are  situated ;  and  that  in  the 

<  year  1805,  the  defenders  formed  a  damnlike  across  the  said  river, 

<  far  the  purpose  of  conveying  water  into  the  said  canal ; 

^  Frimo^  Whether  the  said  canal,  cut  as  aforesaid,  is  to  the  inju- 

<  ry  and  damage  of  the  pursuers,  or  of  any,  and  which  of  them,  as 

<  proprietors  of  salmon-fishings  in  the  said  river  ? 

^  Seconder  Wbether  the  said  dam-dike,  formed  as  aforesaid,  is 
^  to  the  injury  and  damage  of  the  pursuers,  or  of  any,  and  which  of 

<  them,  as  proprietors  of  salmon-fishings  in  the  said  river  ?  or, 

'  Tertks  Whether  the  whole,  or  any,  and  which  of  the  pursuers, 

<  or  their  predecessors  or  authors,  or  their  commissioners,  trustees 
^  or  agents,  duly  authorised,  acquiesced  in  the  formation  or  oonti^ 
'  nuance  of  the  said  canal  ?  And, 

^  Quarto,  Whether  the  whde,  or  any,  and  which  of  the  pursuers, 
( or  their  predecessors  or  authors,  or  their  commissioners,  trustees 

*  or  agents,  duly  authorised,  acquiesced  in  the  erection  or  continu«> 

<  ante  of  the  said  dam-dike  T 

The  Court  further  directed,  that  on  the  trial  of  the  first  and  se- 
amd  of  the  above  issues,  the  pursuers  of  the  action  (Lord  Forbes 
and  others)  should  stand  as  pursuers ;  and  that  on  the  trial  of  the 
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II  Ifar.  VS3L  third  and  fourth,  Leys,  MasBon  and  Company  should  stand  in  tbt 
^^^V^*^    character. 

«d  OA^^.      '^®  ^^  ^^^^^  *^  ^^*  *"  ^'^^  "^^^  ^"^  '^^^^'^  ^'^  ^'^^ 
Leys.  MaaaoD  when  the  puTsuers  gave  in  evidence  the  interlocutors  of  the  Lord 

•9d  Company.  Qj-Jijiaiy,  afterwards  adhered  to  by  the  Court,  sustaining  their  ti- 
tie  and  interest  to  pursue,  and  led  much  parole  evidence  in  support 
of  the  two  former  issues,  of  which  they  were  the  pursuers ;  after 
which,  the  presiding  Judge  havii^  intimated  bis  opinion,  that  they 
had  fidled  to  make  out  their  case  by  evidence,  and  that  it  was  there- 
fore unnecessary  to  go  into  the  trial  of  the  Sd  and  4th  issues,  die 
trial  was  stopped,  and  the  Judge  directed  the  jury  in  point  of  law/ 

*  With  regard  to  the  meaning  and  construction  of  the  aforesaid 

<  first  and  second  issues,  that  the  question  put  in  the  issue,  and  the 
^  only  question  they  had  to  consider,  was  this,  Is  tiie  dil&e  injuria 

*  ous  to  the  pursuers'  fishings  in  the  actual  condition  of  the  river, 

*  and  of  other  dikes  ?  and  not.  Whether  it  would  be  injuriou  to 

*  them,  if  other  dikes  were  demolished  or  properly  regulated? 

The  jury  accordingly  delivered  a  verdict  on  the  first  and  second 
issue  in  fiivour  of  the  defenders ;  whereupon  die  counsel  for  tlie 
pursuers  excepted  to  the  aforesaid  direction,  and  maintained,  that 
his  Lordship  should,  instead  thereof,  have  directed  tbe  jury,  *  That 
'  the  Court  of  Session  having  already  decided,  by  a  final  judgment, 
'  that  the  said  pursuers  were  not  bound  to  raise  acrtious  for  remo- 
'  ving  or  regulating  the  otiier  obstructions  on  the  river  Don,  befive 

<  challenging  tiie  canal  and  dam- dike  formed  by  the  defenden, 

<  the  point  meant  to  be  tried  by  the  first  and  second  issues,  and  the 

*  question  which  the  jury  had  to  consider  under  them,  was,  ^e- 
'  ther  the  said  canal  and  dam-dike  of  the  said  defenders  were  mju- 

*  rious  to  the  fishings  of  the  pursuers,  without  reference  to  the  io- 

<  jury  occasioned  by  the  other  obstructions  on  the  river  ?  And  fbi^ 

<  ther,  that  as  the  cruive-dikes  might  be  regulated  at  all  times  in 

<  terms  of  law,  and  that  as  the  other  dikes,  in  so  fieff  as  they  were 
^  encroachments,  injurious  to  the  fishings  of  the  said  pursuers,  might 

*  be  removed  or  properly  regulated,  and  as  the  trial  between  the 

<  parties  aforesaid  did  not  depend  on  the  objections  or  defences  in 

<  regard  to  any  other  obstructions,  the  evidence  led,  with  regui 

<  to  the  effects  of  the  other  obstructions  on  the  river,  was  irrelevant; 

<  and  that  the  injury  occasioned  by  them,  in  their  present  state,  to 

*  the  fishings  of  the  said  pursuers,  ought  not  to  be  taken  into  the  con- 

<  sideration  of  the  jury,  on  returning  their  verdict  on  the  above  is- 
^  sues/ 

A  bill  of  exceptions  was  accordingly  taken  in  these  terms ;  and. 
The  pursuers  ji>fead<«f — That  the  object  of  the  Court,  in  remitdog 
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the  two  first  issues  to  be  tried  by  a  jory,  had  plainly  been  to  ascer-  1 1  Mar.  1831. 
(am  whether  the  canal  and  dike  of  the  defenders  were,  in  their    ^^■^v^^ 
own  aature,  and  of  themselires,  injurious  to  the  salmon-fishings  in  l^^^^„^ 
die  river,  without  any  reference  to  the  other  obstructions,  which  L^  Msmob 
ihe  pursuers  might  afterwards  get  removed ;   that  the  question       CampMiy^ 
bd,  in  fiu^t,  been  already  settled  by  the  previous  judgments  of  the  Punuen' 
Court ;  and  that  the  object  which  the  Court  had  in  view,  in  remitting    ^*** 
the  cause  to  be  tried  by  a  jury,  had  fisdled,  through  the  misconcep-* 
tiod  nf  the  Judge,  and  the  erroneous  constnietiim  which  he  had  put 
npon  the  terms  of  the  issue. 

The  defenders  aruwered — That  it  was  not  now  relevant  to  iro  be«  Defenders** 
ymd  the  terms  of  the  issues ;  and  that  the  plain  and  obvious  mean- 
'^dth^vns,  whether  the  canal  and  danMlike  were  injurioua 
(odie  fishings  at  the  present  moment,  and,  of  course,  with  reference 
to  the  existing  condition  of  the  river.  The  Judge  who.  tried 
the  case  had  put  the  only  construction  on  the  issues  which  their 
words  would  bear ;  and  he  had  no  power  to  go  beyond  them,  or  to 
allow  the  jury  to  deliver  a  verdict  on  any  hypothetical  case,  of  whe-» 
dier  the  operations  of  the  defenders  might  be  injurious  in  othei 
drcnnistaDces,  different  from  those  whidi  actually  existed* 

The  Court  allowed  the  exceptions,  and  directed  a  new  trial  to  Jud^ent. 
take  place. 

lie  Lard  Jtatice^CUrk. — This  is  a  case  of  considerable  difiiculty,  opinion  of 
and  that  difficulty  is  increased  by  the  shape  in  which  it  is  brought  ^^'** 
before  us.  The  question  would  have  been  brought  in  a  more  satis- 
factory manner  before  the  Court,  in  my  opinion,  if  it  had  been 
laised  in  the  shape  of  an  objection  to  the  relevancy  of  a  great. deal 
of  erideuee  which  was  led  before  the  Jury  Court  by  the  defenders^ 
IB  to  the  other  obstructions  on  the  river.  The  parties, .  however^ 
hare  chosen  to  bring  it  before  us  in  the  fonii  of  a  bill  of  exceptions 
to  the  directions  of  the  Judge  in  point  of  law,  and  it  was  certainly 
competent  for  them  to  do  so,  and  we  must  therefore  deal  with  it 
aecwdingly.  And  however  unsadsfiu^tory  this  method  may  be  to 
the  Court  in  one  view,  it  has  certainly  this  advantage  on  the  other 
hand,  that  by  bringing  it  before  us  in  this  shape,  either  of  the  par-* 
ties  may  have  the  benefit  of  carrying  our  judgment  at  once  by  ap« 
peal  to  the  Court  of  review,  so  that  if  we  &U  into  any  error  it  may 
at  once  be  rectified; — a  consideration  which  must  always  be  satis- 
factory to  your  Lordships  in  forming  your  opinion,  and  of  which 
they  would  have  lost  the  benefit,  had  they  brought  their  objection 
IB  the  shape  of  a  motion  for  a  new  triaL 
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11  Mar.  1831.      In  the  view  which  I  take  ol  Ibe  question  now  before  U8)  it  is  ae* 

^-•^Y^      oessary  to  consider  the  previous  procedure  in  the  action  b^ie i| 

and  Ottos  th    ^"^^  remitted  to  the  Jury  Court,  in  order  l»  ascertain  the  olject  whkk 

Iajm,  Maswn   the  Court  had  in  view  when  it  remitted  Ihdte  issues  to  be  tried 

*"        *^^'  there.     Now,  on  considering  that,^-and  seeiug  Ike  judgm^t  rf  tbe 

Opinion  of       Court,  sustaining  the  title  and  interest  of  these  pursoiM  to  insist  in 

this  action,  notwithstanding  the  very  same  pleas^  whisk  are  now 

urged  by  the  defenders,  were  then  pleaded  as  a  defoice  agsinil 

the  title  to  pursue, — and  considering  also  that  one  of  the  chie^  I 

may  say  the  principal,  object  of  the  Court  in  preparing  the  isssei, 

was  to  ascertain  the  fact  with  regard  to  acquiescence,  which  v» 

pleaded  as  a  defence  upon  the  merits  of  the  action,— *1  cannot  think 

diat  the  object  of  the  Court  was  merely  to  have  it  aaoertained  whe* 

ther  the  canal  and  dam-dike  of  the  defenders  were  injiunous  to  the 

salmon-fisbings  in  the  present  obstructed  condition  of  the  river,  and 

with  referenoe  to  other  obstructions,  which  the  pursuers  all^g«d 

to  be  equally  illegal  with  those  of  the  defenders,  which  it  is  the 

object  of  the  present  action  to  put  down.    I  therefore  cannot  hot 

eome  to  the  opinion,  that  the  object  of  the  Court  in  remitting  thb 

case  to  the  Jury  Court  has  been  frustrated  by  the  narrow  constiso* 

tion  which  has  been  put  on  these  issues  by  the  Judge  who  toied 

the  cause,  and  that  the  construction  which  he  adopted  was  not  that 

which  was  in  view  of  the  Coort  when  the  issues  were  firamed.    I 

certainly  think  that  there  is  some  ambiguity  in  their  wording,  which 

has  naturally  led  his  Lordship  into  this  error,  and  I  think  that  it 

would  have  been  better  if  the  issues  had  been  so  worded  as  to  htre 

shewn  distinctly  the  meaning  of  the  Court  which  remitted  them 

to  be  tried,  so  as  to  have  prevented  the  possibility  of  such  a  mie-' 

take.     But  I  must  also  say  that  the  defenders  are  not  entitled  ts 

avail  themselves  of  this  ambig^uity ;  but  if  they  intended  to  put  the 

meaning  which  they  now  do^  iqion  the  issues  before  the  Jury,  they 

were  bound  to  speak  that  out  at  the  time  when  they  were  fimed. 

I  am  therefore  of  opinion  that  the  exceptions  in  this  bill  most  be 

allowed. 

Lard  Ckief»Cafnmu8ianer. — When  a  Court  desires  to  obtsui  in* 
formation,  by  the  venfict  of  a  jury,  for  its  guidance  in  deddiag  s 
cause,  the  construction  of  the  issue  should  be  reguhited  by  tiie  ob- 
ject of  the  Court. 

It  is  not  going  out  of  Ae  bill  of  e:(oeption8  (ont  of  whidi  ve 
ought  not  to  travel)  to  state  the  object  of  the  Courts  as  it  is  to  be 
collected  from  that  instrument.  There  it  appears,  that  the  infioN 
matton  which  this  Court  principally  required  was,  whether  the  ob- 
structions complained  of  had  been  acquiesced  in.     The  issues  on 
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dik  point  (the  third  and  fourth)  have  not  been  tried,  nor  any  ver-  H  Mar.  183K 
diet  found  on  the  aoquiesoenee.      The  object  of  the  Court  has,  t^^T|]1 
theNfore,  miscarried.     TJiat  misearriage  appears  to  ha^e  arisen  out  a„d  otben  v. 
of  tiie  constraotion  pat  by  the  Judire,  at  tlie  trial,  on  the  first  and  Leys,  Massoo 

,  111  •  *Dd  Company* 

ieeoad  issues;  and  we  most  now  say  wiiether  that  eonstrudaon  was     ^ 

CITOneOUS.  Opinion  of 

.  We  must  likewise  consider  the  course  that  may  be  pursued  in 


fiurther  pn^ress  of  this  case.  Upon  this  head)  it  is  material  to 
obierre^  that  the  case  do^  not  come  here  on  a  motion  for  a  new 
tijal;  if  it  did,  the  fiiture  proceedings  would  be  more  simple.  If  a 
sew  trial  were  granted,  founded  on  the  misconstruction  of  the  is* 
aie,  no  proceeding  by  a{^)eal  would  have  been  competent,  unless 
this  Court  thought  it  necessary  to  alter  the  wording  of  the  issuesT 
Then,  upon  the  analogy  of  the  practice  of  courts  of  equity  in  Engi 
hnd,  (which  may  wilii  propriety  be  referred  to,  as  this  is  part  of 
tlie  Hiachinery  ^jory  trial  imported  from  thence,)  an  appeal  mighl 
be  competent;  but  the  subject  of  it  would  be  confined  to  the  sin- 
gle question  of  whether  the  original  issues  or  the  amended  issues 
liMild  be  s^Qt  to  trial  But  here  we  have  to  deal  with  a  bill  of 
exceptions,  in  which  it  is  competent  for  the  unsuccessful  party  to 
OBrry  the  case  on  its  merits  to  the  Court  of  last  resort. 

Before  entering  on  the  oonstructi^m  of  the  issues,  I  will  endea-* 
TOUT  to.  explain  how  the  difficulties  from  proceeding  by  bill  of  ex-' 
ception  may  be  got  over. 

If  this  Court  allows  the  deceptions,  and  the  judgment  is  appeal^ 
ed  from,  it  would  be  presumptuous  to  state  what  opinion  the  House 
of  Lords  might  form  upon  the  merits ;  but  it  is  quite  respectful  to 
tbat  House  to  say,  that  attention  would  be  paid  to  the  object  of 
this  Court  in  directing  the  issues,  and  that  the  case  would  not  be 
treated  as  one  in  which,  the  rights  of  the  parties  were  to  be  decid<« 
ed  out  and  out,  by  the  trial  of  the  jasues.  So  that  if  the  House  oC 
Lords  should  reverse  the  judgment  of  this  Court  allowing  the  ex^ 
eeption,  the  case  would  either  be  sent  back  to  this  Court,  With  di« 
rections  to  frame  issues  calculated  to  obtain  the  object  of  this  Court, 
tt  they  would  take  advantage  of  the  clause  in  the  statute  55 
Geo.  Ill,  which  en2J>les  the  House  of  Lords  to  frame  issues,  and 
tend  them  here  for  trial. 

But  suppose  the  judgment  of  this  Court  not  to  be  appealed  from, 
the  future  proceedings  might  be  regulated  by  the  act  of  the  59th.of 
Geo,  III,  jc  35,  §  8,  which  provides,  that  the  Court  of  Session,  if 
not  eatisfied  .with  the  information  which  a  verdict  affords,  on  issues 
which  it  sent  for  their  information,  may  send  further  issues.  The 
8th  section  is  regulated  by  the  15th  section  of  die  same  act,  which 
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il  Mar.  1831.  prevents  an  appeal  from  an  order  for  farther  issuee.  In  that  events 
the  position  in  which  this  case  would  then  stand  would  be  this,-- 
and  Oihenv,  ^^^^  ^^^  object  of  this  Court  having  miscarried,  it  might  send  otber 
L^s,  Masaon  issues  calculated  to  attain  its  object,  or  it  mighti  imder  the  same 
^  "^"^'  authority,  direct  the  issiles  on  the  acquiescence,  which  have  not 
Opinion  of       been  tried,  to  be  tried,  and  thus  attain  its  end. 

Thefiie  vie\^  vkAy  be  useful  to  the  parti€>s  in  regtdating  their  fiur- 
ther  proceedings. 

I  come  now  to  what  may  be  called  the  merits  of  the  case,  which 
I  approach  with  all  the  deference  due  to  the  great  attainments  and 
eminent  talents  of  the  individual  who  directed  the  jury  at  the  trial 
I  have  considered  the  matter  again  and  again,  and  have  looked 
at  it  in  every  aspect;  but  I  have  not  been  able  to  bring  my  mind 
to  Lord  Gillies's  understanding  of  the  first  and  second  issues. 

Th^y  arise  out  of  an  action  of  declarator  of  right,  in  which  then; 
was  originally  a  claim  for  damages.  From  that  the  defenders  wer^ 
assoilzied.  In  consequenee  of  the  judgment  assoilzieing  from  da^ 
mages,  it  appeal^  on  the  face  of  the  issues  that  no  damages  ai« 
sought,  and  consequ^tntly  that  a  compensation  for  pecuniary  lott 
was  not  the  matter  to  be  tried,  or  one  on  which  a  vetdict  was  le' 
quired.  The  only  question  under  the  first  and  second  issues  Was^ 
whether  the  building  the  dam-dike,  and  making  the  canal,  were 
injurious  to  the  pursuers  as  proprietors  of  the  salmon-iiahings.  H^ 
summons  does  not  limit  the  injury  to  loss  of  fish ;  it  admits  of  an  hi* 
jury  resulting  from  the  act  ef  obstruction.  An  increase  of  the  num- 
ber of  obstructions  is  of  itself  an  injury  to  the  proprietors  of  fish- 
ings, as  every  additional  obstruction  milst  be  removed  in  order  ta 
obtain  a  free  stream.  If  there  are  two,  three,  ot  four,  in  esstenee, 
and  a  fifth  is  erected,  all  belonging  to  difierent  proprietors,  each  u 
a  separate  injury,  and  I  do  not  know  how  they  could  all  be  con- 
vened as  parties  in  one  action.  They  must  be  taken  up  one  bf 
one,  and  the  pursuer  may  select  in  what  order.  Hits,  I  think,  k 
the  legal  course  of  proceeding,  and  it  seems  to  me  to  be  agreeabk 
to  common  sense. 

The  dam-dike  and  canal  complained  of  impede  the  free  comae 
6{  salmon  to  the  upper  parts  of  the  river,  to  which  free  passage  tot 
salmon  the  proprietors  have  a  right.  It  may  be  compared  to  the 
case  of  a  servitude  of  a  road,  across  which  obstructions  are  erected. 
A.  erects  an  obstruction  which  interrupts  the  way — B.  erects  a  se- 
cond— an  action  is  brought  against  A.  to  get  his  obstruction  re- 
moved. He  answers,  B.'s  obstruction  does  the  injury.  An  action 
is  raised  against  B.  who  says,  that  it  is  A.'s  obstruction  which  does 
the  injury.  Can  a  person,  having  a  right  to  a  road,  be  thus  de- 
prived of  it  ?  or  does  not  common  sense  and  law  say,  that  the  partjr 
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lAJured  10  entitled  first  to  deal  with  the  one  obstruction,  and  then  11  Mar.  1831. 
with  the  other,  until  he  gets  rid  of  both  ?  My  opinion  therefore  is,   ^^'^^Y*^*^ 
that  the  question  is,  and  in  all  such  cases  must  be,  whether  the  ob-  j[jj°j**oth '*^** 
straction  complained  of  is  injurious  in  its  nature  ?  And  if  in  this  Leys,  Muuon 
case  the  obstruction  of  the  defender  is  one  which  in  its  nature  is  «"d  Company, 
adcniated  to  prevent  the  passing  of  salmon  to  the  upper  parts  of  Opinion  of 
the  river,  it  is  no  defence  to  say,  that  there  are  other  operations  ^^^^ 
which  obstruct  as  much.     The  proprietors  of  the  fishings  may  have 
a  treaty  on  foot  to  take  those  obstructions  down,  or  may  proceed 
by  actions  for  that  purpose.     An  action  of  declarator  is  the  proper 
proceeding  in  such  a  case ;  and  such  an  action  is  not  answered  by 
choiring  that  there  are  other  obstructions  greater,  or  equal  to  that 
which  is  complained  of. 

Upon  these  grounds,  I  concur  in  the  opinion  given  by  the  Lord 
Jostice-CIerk  upon  the  merits ;  but  his  Lordship  will  pardon  me  if  I 
Affer  on  one  point ;  I  mean  as  to  the  frame  of  the  two  first  issues. 
I  think  they  are  well  calculated  to  obtain  the  object  of  the  Court ; 
and  they  cannot  be  put  so  well  in  any  other  shape,  or  be  better  ex- 
pressed; viz.  whether  the  canal  and  dike  are  injurious  to  the  pur- 
suers, as  proprietors  of  the  salmon-fishings  ? 

Suppose  there  are  three  dikes  across  a  river,  constructed  accord- 
ing to  the  Scotch  statute,  each  having  the  proper  central  slap  in 
the  proper  situation.  Suppose  they  all  belonged  to  different  pro- 
prietors, and  that  the  obstruction  is  at  one  time  rendered  complete 
hj  building  up  all  the  slaps,  are  the  proprietors  of  the  fishings  de- 
prived of  their  right  of  action  because  the  injury  is  done  by  three  ? 
in'such  a  case,  this  I  think  would  be  the  proper  issue  to  try  the 
question ;  and  I*  cannot  make  up  my  mind  to  interpreting  the  issue 
hj  the  explanatory  words  which,  by  the  bill  of  exceptions,  appear 
to  have  been  used  at  the  trial  to  limit  the  question  to  actual  da- 
mage. 

Upon  the  whole,  I  do  not  think  that  the  construction  put  upon 
the  issues  at  the  trial  was  correct,  and  I  consider  it  as  not  to  accord 
with  the  nature  of  this  case,  which  is  a  declarator  of  right.  •  I  am 
of  opinion,  that  if  the  evidence  establishes  that  the  obstructions  of 
the  defenders  are  in  their  nature  injurious  to  Lord  Forbes  and  the 
other  pursuers,  as  proprietors  of  salmon-fishings,  that  the  jury  should 
hare  been  directed  upon  these  issues  to  find  a  verdict  for  the  pur- 
suers; the  issue  being  quite  sufiScient;  in  its  form  and  expression, 
to  try  the  question. 

I  think  it  right  to  add,  that  if  this  frame  of  issue  were  to  be  de- 
serted,! should  not  know  where  to  resort  for  an  issue  to  supply  its 
place,  without  having  recourse  to  issues  of  specific  fiicts.  This  may 
he  illustrated  by  what  took  place  when  Gordon,  Baron  and  Com- 

VOL.  VI.  2  B 
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H  Mar.  1831.  paity,  had.an  actiOD  with  Leys,  Masson  and  Company,  abmil  tk 
""^V^^    dam-dikes.     It  was  in  the  year  1817,  before  the  genend  issae  ww 

lord  Forben       •  rui  •      .  .  .      •  r  •f     t* 

aud  odiero  v.    '"^  ^^^^'     Ihere  were  nineteen  or  twenty  issues  of  specific  net  pro- 
Leys,  Masson   posed,  and  one  of  the  parties  insisted  that  there  ought  to  be  fi?€ 
ompany.  ^^j  twenty.     That  plan  of  issues  has  been  long  given  up,  and  w« 
Opinion  of       ought  to  be  Very  cautious  in  shaking  the  general  issue,  (like  the 
present,)  which  has  been  found  to  answer  so  well. 

1  think  the  exceptions  must  be  allowed ;  but  I  must  add,  witb 
reference  to  what  I  have  stated  as  to  the  ulterior  proceedings  is 
this  case,  that  it  would  be  extremely  desirable  that  the  parties  sbo«U 
meet  and  arrange  the  further  proceeding,  so  as  to  avoid  the  dffi*^ 
culties,  the  expense,  and  the  dday  Uiat  may  arise  out  of  the  par- 
suer  having  sought  redress  by  a  bili  of  exceptions* 

I  have  said  nothing  about  the  extent  of  the  worics  of  the  defend- 
ers^  about  their  great  value,  nor  about  the  small  value  of  the  fisii- 
ings ;  because  these  are  matters  that  cannot,  and  ought  not  lo  in* 
fluence  the  opinion  of  a  court  of  justice. 

.  There  is  one  point  which  I  have  omitted.  It  is  said  that  the 
pursuers  appear  to  have  acquiesced  in  the  coBStruotton  which  the 
Judge  put  upon  the  issue  at  the  trial,  by  not  objeoting  to  the  evi- 
dence given  by  tlie  defenders  as  to  the  other  obstructions.  It  is 
stated  in  the  bill  of  exceptions,  that  the  evidence  given  by  the  de- 
fenders was  not  relevKnt  as  applicable  to  the  injury  done  by  tke 
other  obstructions.  It  is  incorrect  to  have  introduced  this  into  the 
bili  of  exceptions,  as  the  sole  exception  made  at  the  trial  was  upon 
the  construction  of  the  issue.  But  with  respect  to  the  admisribiHty 
.of  that  evidence,  I  am  clearly  of  opinion,  that  it  was  admissible  un- 
der the  issues  respecting  the  acquiescence.  It  is  a  strong  and  im- 
portant ingredient  of  proof  to  establish  acquiescence,  that  other  ob» 
atructions  already  existed;  and  the  defenders  were  then  in  die 
course  of  going  on  to  prove  acquiescence.  But  though  I  would 
have  admitted  the  evidence  in  thiit  view,  I  would  have  required  the 
party  adducing  it  to  confine  it  to  the  issues  as  to  the  aoquiesoenec^ 
and  would  have  prohibited  them  for  using  it,  or  the  jury  from  con- 
sidering it,  as  applicable  to  the  two  first  issues^  those  on  the  injury. 
I  cannot,  therefore,  conclude,  that  the  pursuers  acquiesced  in  this 
coiistruction  of  the  issue,  by  not  objecting  at  the  time  to  this  eri- 
deuce,  which  was  admissible  when  it  was  given* 

I  consider  this  case  as  one  of  very  great  importance,  both  as  it 
relates  to  the  forms  of  proceedings  in  this  Court  injury  causes,  and 
in  a  general  point  of  view.  For  if  we  were  to  confirm  the  doctrine 
which  is  connected  with  the  construction  put  at  the  trial  upon  the 
first  and  second  issues,  we  should  embarrass  the  rights  of  partiet 
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wlio  have  suffered  injuries  by  obstructions,  in  all  cases  where  more  1 1  Mar.  1831. 
than  one  act  of  obstruction  has  taken  place. 

Lords  Glenke  and  Crinffletie  concurred.  and  others  v. 

Lord  Meadowbank, — I  feel  considerable  difficulty  in  this  case,  I  eys,  Masson 
and  have  gi«at  doubts  in  agreeing  with  the  opinions  of  your  Lord-  ompany. 
ships.  I  naay  observe,  however,  that  I  entirely  agree  with  your  Opinion  of 
Lordships  on  the  principal  point,  and  have  no  doubt,  from  what  ap- 
pears of  the  previous  history  of  this  ease,  that  the  object  which  the 
Court  had  in  view,  in  remitting  this  cause  to  the  Jury  Court,  has 
been  completely  frustiated  by  the  result  of  the  trial ;  but  I  am 
afraid  diat  it  has  been  so  frustrated  through  the  fault  of  the  pur- 
soeis  themselves,  in  taking  such  issues  as  those  before  us  to  try  the 
question  which  they  wished  to  raise.  I  have  no  doubt,  that  when 
your  Lordships  remitted  this  case  to  the  Jury  Court,  the  object 
which  yon  had  in  view,  was  to  ascertain  whether  the  dam-dike 
Aud  other  operations  of  the  defenders  were  injurious  to  the  pi|r- 
suers,  widiout  reference  to  the  other  obstructions  in  the  river  which 
diey  might  be  entitled  to  remove ;  but  then  the  issue  taken  is 
simply,  whether  the  dam-dike  and  canal  of  the  defenders  are  at 
present  injurious  to  the  pursuers,  and,  I  confess,  that  I  cannot  put 
any  other  interpretation  upon  that  issue  than  that  which  has  been 
pat  upon  it  by  the  Judge  who  tried  the  cause.  The  hardship  un* 
der  which  the  pursuers  now  labour  appears  to  me  to  arise  from  the 
teniis  of  the  issue  which  they  have  themselves  taken,  and  I  do  not 
see  how  they  can  get  any  redress  from  it  in  the  shape  in  which 
they  now  seek  it  under  this  bill  of  exceptions.  I  am  far  from  say- 
ing that  there  may  not  be  some  other  remedy  by  which  they  can 
bring  out  this  question  in  the  way  alluded  to  by  the  Lord  Chief- 
CommiBsioner,  viz.  by  getting  another  trial,  upon  issues  properly 
framed,  to  bring  out  the  question  which  the  Court  wishes  to  be  as- 
certained ;  but  I  cannot  see  how  it  vtras  possible  for  the  Judge  who 
tiied  the  case  under  the  issues  now  before  us,  to  have  given  any 
tther  direction  to  the  Jury  than  that  which  he  gave. 

htL  Dtam  t^Fue*  (Hope^J  Skene  and  Atuknon.  Alt  Lord  Advocate,  fJeffir^J 

..    SoL'Oen*  (Coddnann,)  and  ZwRsdlen.  Cnnutotm  jr  Andtrson,  W.  S.  and 

Pcfar  Cfooke^  and  D.  JtaA«r|  Agenta.         T.  aerk. 

u. 
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SECOND  DIVISION. 

No.  XCVIIL  11  March  1881.* 

ROBERTSON 

€tffain$t 

ROBERT  BARCLAY  ALLARDICE  and  JOHN 

BOSWELL,  Esquires. 

Reparation. — Jurisdiction. — Expenses. — Appeal. — 1. 7b«i^ 
port  an  action  of  damages  against  an  inferior  jadge^  for  using  ex- 
pressions injurious  to  the  character  of  a  party,  while  sitting  in  judg- 
ment on  his  case^  malice  must  be  proved  otherwise  than  by  infermx 
from  the  words  t/iemselvesj  though  false^  if  relevant  to  the  quedim 
before  the  Court 

II.  Although  ajudgmetU  of  the  House  of  Lords^  setting  aside  a  ver- 
dicty  and  allowing  a  new  trials  be  silent  as  to  expenses^  it  is  open  to 
the  Court  of  Session  to  dispose  of  the  question  of  expenses  oftitejtnt 
trial,  in  the  same  way  as  if  the  Court  had  itself  allowed  the  second. 

III.  Where  a  verdict  is  set  aside  as  being  wit/wut  evidence,  the  par' 
.    iy  in  whose  favour  it  was  obtained  will  be  entitled  to  the  expensa 

of  the  trial,  although  the  opposite  party  lias  been  successful  in  a  se- 
cond trial. 

In  this  case  the  Court,  (see  Fac,  Bep,  13  Dec.  1827,) '  found  the  ae* 
^  tion  relevant,  and  remitted  the  cause  back  to  the  Jury  Court,  to 
<  be  there  tried,  reserving  all  questions  of  expenses  for  the  detenni- 
*  nation  of  the  Court.' 

In  the  trial  which  afterwards  took  place,  a  verdict  was  returned 
in  favour  of  the  pursuer,  finding  the  defenders  conjunctly  and  se- 
verally liable  in  L.200  of  damages.  The  Jury  Court  (10  July 
1828,)  ordered  the  defenders  to  pay  the  pursuer's  expenses  in- 
curred in  this  trial,  which  was  accordingly  done. 

-In  the  meantime,  the  verdict  was  set  aside,  and  a  new  trial 
granted,  upon  the  special  ground  of  tlie  damages  being  awarded 
against  the  defenders  *  conjunctly  and  severally.'  In  this  second 
trial  the  verdict  was  again  in  the  pursuer's  £Bivour,  assessing  tbe 
damages  at  L.150  against  each  of  the  defenders.  The  Jury  Court 
(15  January  1829,)  refused  to  set  aside  this  verdict,  and  grant  a 
new  trial.  Afterwards,  the  defenders  presented  a  bill  of  exception!, 
which  (14  May  1829,)  was  disallowed,  with  expenses,  (see  Jbci 
Rep.  of  last  date,)  the  interlocutor,  at  the  same  time,  <  reserving  for 
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( the  consideration  of  the  Jury  Court,  all  questions  as  to  the  expen- 1 1  Mar.  1831. 

•  ses  formerly  incurred.'  Wy^->' 

Thereafter,  (19  May  1829,)  the  Jury  Court  pronounced  the  fol-  ^*'*][^",|';^ 
lowing  interlocutor :  <  It  is  ordered  that  the  defenders  pay  to  the  ^[^9  and  Joba 

•  puisaer  the  expenses  incurred  in  this  Court  and  in  the  Court  of  Boiw^il. 

•  Session,  except  in  so  far  as  awarded  by  interlocutor  of  this  Court, 

<  of  date  10  July  1828,  (in  relation  to  the  first  trial,)  and  that  ac- 

<  counts  be  lodged  with  the  Auditor,  to  tax  the  same,  and  report.' 

At  this  stage  of  the  proceedings  the  defenders  entered  an  ap- 
peal against  the  several  interlocutors  of  this  Court,  and  orders  of 
the  Jury  Court  unfavourable  to  them,  except  the  order  last  quoted. 
The  House  of  Lords,  (8  April  1880,)  after  affirming  the  inter- 
locator  sustaining  the  relevancy,  and  the  award  of  expenses  of  the 
first  trial  to  the  pursuer,  ^  declared,  that  this  House  is  of  opinion, 
that  the  action  of  damages  in  the  said  appeal  mentioned  could 
not  be  maintained  without  proof  of  malice,  and  there  was  not  in 
this  case  any  proof  of  malice,  nor  any  evidence  from  which  malice 
could  be  inferred :  And  with  this  declaration  it  is  jGarther  ordered 
and  adjudged,  that  the  said  order  of  the  Jury  Couft,  of  Id  Janu-  * 

ary  1829,  and  also  the  said  interlocutor  of  the  Lords  of  Session 
of  the  Second  Division,  of  the  14  of  May  1829,  also  compldned 
of  In  the  said  appeal,  in  so  far  as  it  declares  the  verdict  final 
and  conclusive,  in  terms  of  the  statute,  and  finds  the  respon- 
dent entitled  to  the  expenses  incurred  by  him  in  discussing  the 
bill  of  exceptions,  be,  and  the  same  are  hereby  reversed  :  And 
it  is  further  ordered,  that  with  the  declaration  and  reversal  before 
mentioned,  tlie  cause  be  remitted  back  to  the  Court  of  Session, 
that  the  same  may  be  sent  by  the  said  Court  to  the  Jury  Court, 
with  an  order  that  a  new  trial  may  be  allowed,  if  the  respondents 
shall  so  desire  *•' 

*  The  followuig  potsagea  from  the  speech  of  Lord  Wynford,  who  moved  this  judg- 
SMiitt  distinctly  shew  the  ground  upon  which  the  second  verdrct  was  held  to  be  errone- 
ous in  the  House  of  Lords,  and  are  the  reporter's  authority  for  the  leading  article  of 
ihe  sammary  prefixed  to  the  present  report,  as  a  proper  sequel  of  the  previous  reports 
in  this  cause  contained  in  the  Fac.  CoU.     His  Lordship  quotes  and  comments  upon 
the  evidence  of  the  agent  who  conducted  the  defence  for  the  pursuer  in  the  prosecution 
before  the  defenders  as  justices,  as  follows :    «  It  appeared  to  witness,"  (the  agvnt 
speaking  as  to  what  occurred  during  the  prosecution,)  **  that  the  charge  was  brought 
'*  home  to  Robertson,"  (the  pursuer,)  **  and  he  thought  it  wrong  to  give  more  trouble. 
"  He  admitted  that  the  chaise  was  brought  home  ;^he  thinks  he  did  not  consult  with 
**  his  client ; — he  thought  he  bad  full  authority.     Immediately  after  this  witness  said, 
'*  as  it  was  Robertson's  first  offence,**— -co  that  your  Lordships  see  he  makes  character 
"  the  grouud  of  his  application  to  the  Court,— ^(  as  it  was  Robertson's  first  offence,  and  as 
*'  winiBH  undetBtood  he  had  a  father  and  mother  to  support  by  his  industry,  that  he 
**  hoped  the  Court  would  be  tenient  in  the  punishment.     On  which  Mr  Barclay,*  that 
*  is  one  of  the  appellants,  '  said,  that  be  did  not  consider  that  Robertson  was  an  object 
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11  Mar.  183U     A  third  trial  having  accordingly  taken  place  under  this  remit,  a 
verdict  was  returned  in  favour  of  the  defenders. 


**  of  kbxty,  as  he  was  a  thief  as  well  as  a  poacher.     On  Mr  Barclay  aaytng  diis,  viu 
ness  said,  that  be  had  not  made  any  statement  as  to  Robertson's  cbarac^,  as  he  was 
unacquainted  with  it ;  and  it  appeared  to  him  not  a  matter  for  the  consideration  o( 
that  Court,  that,  if  he  had  been  guilty  of  theft,  he  was  otherwise  liable  to  punisbmcDt ; 
and  this  ought  not  then  to  be  taken  into  consideration.'     I  can  only  say,  having,  du- 
ring thirteen  yean  of  ny  life,  sat  in  the  Courts  of  King's  Bench  and  Common  FIcss; 
I  think  there  is  not  a  Judge  in  the  Court  who  would  not  consider  former  chsrscter 
as  very  material  in  a  trial.     There  is  hardly  a  judge  on  earth  who  does  not  ssy,  I 
award  you  this  punishment,  because  I  know  your  fonner  character  is  bad— I  tend 
you  out  of  the  country ;  because  I  am  convinced  that,  if  you  were  suffered  to  rcosia 
in  the  country,  you  would  proceed  from  crime  to  crime  until  yon  shall  come  to  capi- 
tal punishment.     *  Mr  Barclay  said,  he  differed  with  witness  entirely  ;*  so  do  1 1 
*  that  the  Court  was  entitled  to  take  it  into  consideration.*      Tour  Lordships  will  see,— 
which  is  fxtremely  material,— what  is  the  ground  of  Mr  Barclay's  knowledge  :— 
>  Hurt  he  was  informed  by  Mr  Boswell,'  who  is  another  Magistrate,  <  that  Robertson 
'  bad. bean  gaUty  of  stealing  bee-hives  and  leather,  or  in  the  prwtice  of  stoaKng  tbcoL 
'  Mr  Boswell  (that  is,  one  of  the  appellants,)  was  then  in  the  room,  and  said,  hecouU 
'  not  swear  as  to  the  bee-hives,  but  he  was  sure  of  the  leather,  as  he  was  informed  by 
'  a  respectable  farmer,  now  dead.'    So  that  this  gentleman  stated  that  he  did  not  knew 
this  of  his  own  knowledge ;«— but  this  man  applying  for  mercy,  one  of  tlie  Mffpf 
trates  informs  another,  tiiat  he  had  been  informed  by  a  respectable  man,  now  &nd, 
that  he  had  stolen  leather  and  bee-hivesy  or  had  been  in  the  practice  of  stealing  them. 
Then  there  is  another  fact  alleged :— Munro  was  the  defender,  Boswell's,  priTiis 
agent  at  that  time.     Now,  if  it  had  been  proved  that  Munro  had  t)een  employed  si 
agent  by  BosweU  in  that  affkir,  that  would  have  been  a  strong  ground  for  inftiring 
malice,  but  tb^  is  not  an  atom  of  proof  that  be  was  so  employed.     Your  IxndaUpi 
know  that  your  attorney  or  steward  does  not  confine  himself  to  the  performing  yeur 
business,  but  is  employed  for  a  hundred  otber  clients.     Is  it  to  be  made  a  ground  fer 
charging  malice  against  you,  that  because  that  steward  happened  to  be  the  attomej 
in  tbe  matter  before  the  Magistrate,  it  is  to  be  inferred  that  he  woe  employed  by  yon 
to  act  as  your  attorney  in  tliat  nwtter  ?  Inferences  of  that  kind  are  not  to  be  laifcd 
by  suspicion^  but  by  proof;  because^  as  I  will  state  to  your  Lordidiipe,  this  is  noioD^ 
injuriouB  to  property,  but  is  highly  injurious  to  the  character  of  the  Magistrate.    I 
do  not  think  it  necessary  to  trouble  your  Lordships  further  with  this  detail,  because 
tbe  other  witnesses  give  pretty  nearly  the  same  account.     I  do  think  this  man,  wIm  k 
attorney  for  the  reapondent  in  this  case,  puts  the  case  tbe  strongesL  •  I  tiiereforedo 
the  pursuer  justice^  if  I  take  the  case  upon  his  statement.    Tbere  are  some  Acts  ks 
represents,  not  supported  by  others,  but  as  to  which  I  am  not  disposed  to  insinnats 
that,  he  is  incorrect  in  his  representation  of  them.     Hits,  then,  my  Lords,  is  Ilia  whole 
case,    /a  thit  ioidmoe  Jrcm  tBibkk  Urn  jury  wv  warrmUed  uffenmg  meJioBf  If  Aom 
words  had  bempromoimcidlfjf  Ae  Ma^ajroiu^  of  mdjoidmk  noi  h^m  IJew,  or  y  Ity 
had  bom  irrolooani  to  iho  hunmaOf  tho  use  ofiho,  toordo  wooid  ho.oMoaot  ^awfice.    A^ 
man  con,  toidlflr  sneft  cMORSfafioit,  attack  amkhar^  or  mah$  a  charge  Ofimut  km^  wkkk 
it  u^wrions  to  hi*  duaroderf  withoMi  homg  muweroblo/or  Hi  bmttho  v^oronuftom  At 
word*  if  ooMtaadjf  nptOodbif  the  iii^aiion  ^f  the  part^t  becafue  U  ha*  beta  comtiaH^ 
said,  poa  maatfjroa*  A*  ooeaaam  on  wkuh  the  word*  wer*  spohen^  draw  the  mflrmOf 
what  wa*  the  viisntiou  ^Aepar^  spea^mg  theokJf   If  iaour  Coortaanapplicatnnhad 
been  made  for  the  special  autbori^  of  the  Court  to  send  tbe  question  to  a  joiy,  I 
should  have  said,  wher9  is  the  eiriilence.of  nalicus?  Xmigbl^ve  a«id»  if  tfaaaeisevf- 
dence  of  malice,  it  is  for  the  jary  to  decide  upon  that ;  bst  it  ia  for  tbe  Jnlfs  to  dr- 
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Thereafter  the  pcurties  respectively  mored  for  exp^vmn.  11  Mar.  Ift^l. 

The  claim  of  the  pursuer  was  for  the  whole  expenses  ineqrred     "^^^^y^^ 
both  in  this  and  the  Jury  Court,  except  those  connected  with  the  ^^I^iI?*AlUr. 
last  trial.     He  maintained  that  he  was  clearly  entitled,  in  ikejirst  dice  and  John 
place,  to  the  expenses  attending  the  discussion  of  the  relevancy  of  ^*^^^^'' 
the  action ;   for  the  interlocutcNr  in  the  pursuer's  £Bivouf  on  that  Pursuer's 
pdnt  was  affirmed  by  the  House  of  Lords.    Secondly^  With  xegard  ^^^^^' 
to  the  expenses  of  the  second  trial,  the  pursuers  ought  equally  to 
be  found  entitled  to  them  as  he  had  been  to  those  of  the  first,  both 
by  this  Court  and  the  House  of  Lords,  having  been  successful  also 
ia  die  second  trial.    If  it  was  not  considered  a  reason  for  refuising  the 
pursuer  the  expenses  of  the  first  trial,  that  the  verdict  had  been  set 
aside,  so  neither  can  the  right  which  was  conferred  on  the  defend- 
ers by  the  House  of  Lords  to  demand  a  third  trial,  be  pleaded  as 
a  ground  for  denying  the  pursuer  his  expenses  ef  the  second  trial. 
By  the  uniform  practice  both  in  England  and  Scotland,  a  party  al« 
Wed  a  new  trial  is  subjected  in  the  expenses  of  the  previous  trial, 
when,  as  in  this  case,  the  verdict  is  set  aside  as  having  been  re« 
tamed  without,  or  contrary  to  evidence ;  TidcPs  Practice^  4  Mar. 
Rep.  525. 

Besides,  the  order  of  the  Jury  Court,  (19  May  1829,)  finding 
the  pursuer  entitled  to  the  whole  of  the  expenses  in  question,  is  a 
final  adjudication  of  the  point,  as  that  order  was  not  appealed  from, 
and  as  there  is  nothing  in  the  judgment  of  the  Houise  of  Lords 
which  precludes  the  Court  from  now  giving  it  fiill  effect* 

*  cUi  whether  there  exists  evideuoe  of  malice ;  but  the  learned  Lord  CoamiseioDer  was 

<  plieed  in  »  different  lituodon  from  that  to  which  I  refer,  and  he  could  do  no  less  than 

*  he  did^— be  could  only  send  it  to  a  jury.     I  beg,  bowerer,  to  state  to  your  Lordships, 

*  tiist  he  summed  up,  in  the  strongest  possible  way,  to  endeaTOur  to  prevail  upon  the 
'  Jury  to  find  that  there  was  no  malice^'  &c.     *  In  his  excellent  summing  up  in  this 

*  esse,  he  stated  that  he  could  not  find  any  evidence  of  malice.  I  do  not  affect  to  say 
'  tboM  are  the  words  he  used,  but  he  took  pains  to  prevail  upon  the  Jury  to  find  their 
'  vo£ct  for  the  defender ;  the  Jury,  however,  found  a  verdict  for  the  pursuer.  My 
'  Loids^  that  being  the  case,  that  brings  us  back  to  the  question,^- Whether  there  was 
'  soy  evidence  of  malice  to  be  left  to  the  jury  ?  If  there  had  been  any  evidence  in  the 

*  ens  whatever,  yoa  might  have  felt  you  could  not  have  disturbed  the  verdict ;  but  I 

*  be^  with  great  humility,  to  state  to  your  Lordships,  that  there  is  no  evidence  in  the 

*  result,  &c.'  <  1  would  say,  in  all  cases,  therefore,  that  although  it  is  fitting,  undoubtedly, 
'Ifeot  die  province  of  the  jury  should  not  be  broken  in  upon,  where  there  is  evidence 
'  Ibr  them  to  decide  upon,  they  must  not  be  permitted  to  decide  without  evidence.    My 

*  Lodh,  if  these  observations  have  weight  in  any  case,  they  have  peculiar  weight  in 
'  tht  present.     Your  Lordships  know  that  Magistrates  have  to  execute  a  duty,  which, 

<  if  they  eiecute  it  properly,  must  render  them  unpopular  with  certain  classes  of  per- 
'  CODS.  Who  will  act  as  magistrates,  if  they  cannot  be  protected  against  unjust  and  un- 
'  finmdcd  verdicts  ?  If  a  hundred  juries  were  to  find  verdicu  against  magistrates,  under 

*  ncfa  cireunstaoees,  F  should  advise  that  their  verdicts  should  be  set  aside,* 
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n  Met.  1831.  At  all  events,  (the  pursuer  contended,)  there  was  no  ground  for 
the  defenders'  claim,  beyond  the  expenses  incurred  in  the  last  trial, 

Barclay  AHar.  ^"  which  they  were  successful.     According  to  the  practice  of  the 

dice  and  John  courts  ID  England,  the  rule  is,  that  where  the  costs  are  directed 
*  *  to  abide  the  event,*  if  the  party  who  succeeds  in  the  first  trial  is 

Pursuer's  succcssful  also  in  the  second,  he  gets  the  costs  of  both  trials ;  but 
if  the  verdict  be  in  favour  of  the  opposite  parfy  in  the  second  trial, 
that  party  has  right  only  to  the  costs  of  the  second  trial ;  2  7Wi 
Practice,  915 ;  Hawarth  v.  Samuel,  1.  Bam.  and  Alder.  566. 


Defenders* 
Pleas. 


On  the  other  hand,  the  defenders  moved  for  the  whole  expenses, 
with  the  exception  of  the  first  trial,  on  the  ground,  that  the  action 
had  terminated  in  their  favour^ 


Opinion  of 
Court. 


Lord  Cringletie  said — In  judging  of  these  respective  claims,  it 
is  necessary  to  keep  in  view  the  state  of  the  proceedings,  and  tlie 
remit  from  the  House  of  Lords.  That  remit  is  silent  on  the  poiot 
of  expenses*  But  his  Lordship  was  of  opinion,  that  as  to  those  in- 
curred in  the  Court  of  Session  and  Jury  Court,  the  judgment  left 
them  to  be  disposed  of  according  to  the  ordinary  course  of  procedure 
in  these  Courts.  The  order  for  the  expenses  of  the  first  trial  had 
been  affirmed ;  and  the  pursuer's  claim  was  mainly  for  the  expenses 
of  the  second  trial,  and  for  the  discussions  on  the  relevancy,  which 
had  been  found  due  by  the  interlocutor  of  the  Jury  Court,  of  19 
May  1829,  and  his  Lordship  thought  that  this  interlocutor  most 
still  receive  effect. 

Lord  Meadowbank  was  of  the  same  opinion.  As  to  the  e^tperises 
incurred  in  supporting  the  relevancy,  he  thought  that  'there  could 
be.no  doubt  whatever  that  the  pursuer  was  entitled  to  them.  On 
that  part  of  the  case  the  pursuer  had  been, completely  successful 
both  here  and  in  the  House  of  Lords ;  and  as  to  the  expenses  of 
the  second  trial,  his  Lordship  thought  they  fell  to  be  disposed  of  on 
the  same  principle  as  if  an  application  for  a  third  trial  had  been 
made  in  the  Court  below*  If  such  an  application  had  been  made 
here,  would  it  have  been  granted  without  payment  of  the  costs  of 
the  second  trial?  His  Lordship  thought  it  would  not;  and  if  he 
was  correct  in  this,  he  saw  no  reason  for  following  a  different  rule 
in  the  present  question.  In  the  remit  from  the  House  of  Lords, 
allowing  a  third  trial,  nothing  had  been  said  as  to  the  expenses  of 
the  second,  and  it  was  for  their  Lordships  to  consider  whether  they 
had  been  left  a  discretionary  power  regarding  them.  In  his  Lord; 
ship's  opinion,  they  were  not  precluded  from  exercising  such  a  dis- 
cretion ;  and  if  so,  he  thought  it  reasonable,  and  in  accordance  with 
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Ae  general  rule,  thut  (ke  pursuer  should  be  allowed  the  expenses  ll  Mar.  I83i. 
^  the  second  triaL 


The  Lard  Jtutice-Clerk  concurred  in  the  opinions  which  had  been  ^rday  AHar- 
ddivered.  By  the  decision  of  the  House  of  Lords,  a  third  trial  dice  and  John 
had  been  allowed,  without  a  word  being  said  as  to  the  expenses  of  ZLl^ 
the  second ;  and  he  concurred  with  Lord  Meadowbank  in  thinking  Opinion  of 
that  their  Lordships  had  a  discretionary  power  to  give  or  refuse 
thesL.  In  judging  of  this,  it  was  necessary  to  keep  separately  the 
two  chief  branches  of  the  expenses.  The  first  regarded  the  discus- 
ttons  on  the  relevancy,  a  point  on  which,  from  the  first  moment 
that  the  case  fell  under  his  notice,  he  had  never  entertained  a 
doubt  Accordingly,  when  the  case  came  under  the  consideration 
«f  tUs  Division,  they  were  unanimous  in  holding  the  action  to  be 
rdeyant,  and  in  remitting  it  to  the  Jury  Court  for  trial.  The 
qoestiou  is,  could  their  Lordships  at  that  time  have  awarded  ex- 
penses? If  they  could,  which  cannot  for  one  moment  be  doubted, 
is  the  pursuer's  clann  to  be  cut  off  by  the  course  which  was  pur- 
sued ?  The  point  of  expenses,  instead  of  being  there  decided,  was 
resenred  for  the  consideration  of  the  Jury  Court,  who  afterwards 
gave  it  effect  by  pronouncing  the  interlocutor  of  19  May  1829. 
The  cause  had  now  terminated ;  and  it  would  be  kept  in  mind, 
diat  by  the  judgment  of  the  House  of  Lords,  the  interlocutors  of 
this  Court  on  the  point  of  relevancy  had  been  affirmed,  and  there 
is  nothing  in  the  remit  to  afford  the  slightest  evidence  that  the 
House  of  Lords  had  entertained  an  opinion  on  that  point  different 
from  the  Court  below.  Therefore,  as  to  this  branch  ^of  the  ex- 
penses, his  Lordship  was  clear  that  they  were  due.  It  is  true  that 
the  second  verdict  was  set  aside,  and  a  new  trial  allowed,  in  which 
the  defenders  were  successful ;  and  this  leads  to  the  consideration 
of  the  second  branch  of  the  expenses  connected  with  the  second  trial. 
The  bill  of  exceptions  presented  to  this  Court  had  been  disallowed ; 
and  the  Court  above,  while  they  had  substantially  confirmed  their 
Lordships'  judgment,  bad  in  form  reversed  it,  by  opening  up  the  rer- 
diet  How  this  had  been  accomplished  his  Lordship  did  not  know. 
If  it  had  been  upon  the  ground  of  defect  of  evidence,  it  was  difficult 
to  see  how  this  could  have  been  ascertained ;  for  his  Lordship  held, 
that  in  judging  of  the  question  of  law  fedling  under  the  bill  of  ex- 
Oepdons,  the  House  of  Lords  had,  with  all  due  deference,  no  right 
to  go  into  the  evidence  which  had  been  led.  Be  that  as  it  might, 
die  House  of  Lords  had  arrived  at  such  a  conclusion,  although  by 
vhat  road  they  had  travelled  he  had  never  yet  discovered ;  and 
the  question  is — Is  die  pursuer  entitled  to  the  expenses  incur- 
red in  the  second  trial  ?  In  his  opinion  such  a  claim  was  well 
founded.    Supposing  that,  instead  of  disallowing  the  exceptions, 
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)  1  Mar.  1831.  thifl  Court  had  sustsdned  them,  and  allowed  a  tbird  trial,  would  tfaii 
have  been  granted  without  payment  of  the  previous  expenses?  B 
was  decidedly  of  opinion  that  it  would  not.  The  rule,  as  stated 
from  the  bar,  and  confirmed  by  the  practice  of  the  Jury  Court,  di«t 
in  all  cases  where  a  verdict  is  set  aside,  as  having  been  returned 
contrary  to,  or  without  evidence,  and  a  new  trial  granted,  the  ex* 
penses  of  the  previous  trial  were  allowed  to  the  party  holding  the 
verdict,  must  and  would  be  followed  by  this  Court ;  and  as  he  is 
all  other  respects  concurred  in  the  views  which  had  been  taken  hy 
the  Judges  who  had  already  spoken,  he  was  for  supporting  the  piir« 
suer's  churn.  Indeed,  the  decision  of  this  Court  on  the  bill  of  ex* 
ceptions  had  been  in  principle  aflirmed,  and  his  Lordship  did  not 
see  the  ground  upon  which  the  expenses  of  even  that  question  had 
been  refused  to  the  pursuer;  but  as  the  interlocutor  of  this  Court, 
sustaining  his  claim,  had  been  in  form  reversed,  their  Lordships  must 
bow  with  deference  to  that  judgaient. 

Ijord  Chief' Commissioner  entirely  concurred.  He  thought  the 
question  fell  to  be  regulated  by  a  very  plain  general  principle,  tiz. 
that  each  party  should  get  the  expenses  of  those  parts  of  the  proceed* 
ings  in  which  he  was  sucocssfuL  The  pursuer  had  done  all  that 
was  required  of  him  in  not  opposing  the  defenders'  motion  for  the 
expenses  of  the  third  trial ;  and  he  concurred  with  the  other  Judges 
in  thinking  that  it  was  competent  for  the  Court  to  dispose  of  the 
expenses  now  claimed  by  the  pursuer.  He  thought  he  was  entided 
to  the  expenses  of  discussing  the  relevancy ;  and  for  the  samA  reason 
as  he  had  thought  the  pursuer  entitled  to  the  costs  of  the  first  trial, 
he  thought  him  entitled  to  those  of  the  second,  and  that  there  was 
no  ground  for  holding  that  it  was  too  late  to  award  them  now. 

Lord  Glenlee  concurred  in  the  opinions  delivered.  He  did  not 
think  that  the  defenders  could  be  in  a  better  situation  by  the  judg- 
ment of  the  Honse  of  Lords  allowing  a  new  trial,  than  if  the  Court 
had  originally  ordered  it;  and  he  was  clear  that  tlie  pursuer  would 
in  that  case  have  been  entitled  to  the  previous  expenses. 

The  Court  accordingly  pronotmced  the  following  interlocutor: 
^  Find  the  pursuer  entitled  to  the  expenses  incurred  by  him  in  the 

<  discussions  on  the  relevancy  of  the  action,  and  also  to  the  expen* 

<  ses  incurred  by  him  on  the  second  trial  of  the  cause :  Find  thede- 
^  fenders  entitled  to  the  expenses  incurred  by  them  on  the  third 
^  trial  of  the  caude,'  &c« 


Judgtnent. 


For  the  pursuer,  DarAnMu  James  BvmmM,  Agent.  For  the  MtndiSt^  SoAGrl 
fCoMwm,)  H.  J.  RiibertsMu  WaktrDuthk  and  Akx.  BwweU,  W.  8.  Afcati. 
r.  Clerk. 


& 
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SECOND  DIVISION. 

No.  XCIX.  12  May  1831. 

W.  A,  G.  &  R.  ELLIS 

affoinst 

MUCKARSIE  AND  ROSE. 

ABKEsmrENT. — An  arresimmt  Vy  the  ddkor  of  money  eonngned  by 
kimj  under  diligence^  in  the  hands  of  a  jailor,  to  procure  his  libera- 
tbm,  on  the  dependence  of  an  action  of  damages  against  the  incar^ 
cerating  creditor,  is  incompetent, 

AimREw  Small  ihiaed  an  action  againftt  the  defender  Mackarsie, 
and  used  inhibition  and  arrestment  on  the  dependence.  Muckarsie 
then  presented  a  petition  for  recal  of  this  diligence ;  but  the  Court, 
on  advising  the  same  with  answers,  refused  the  prayer  of  the  peti- 
'  don,  and  found  the  petitioner  liable  in  expenses. 

These,  when  taxed,  amounted  to  L.19  :  10  :  7^,  for  which  sum 
decree  was  taken  in  the  name  of  Small,  and  diligence  was  raised  at 
his  instance,  and  Muckarsie  being  incarcerated  thereupon,  con- 
s^ed  the  sum  in  the  hands  of  Rose,  the  jailor  of  Edinburgh.  Upon 
the  same  day  he  used  an  arrestment  on  the  sum  so  consigned  in  the 
hands  of  Rose,  on  the  dependence  of  an  action  of  damages  which 
he  had  raised  against  Smldl  for  his  proceedings  in  the  other  process, 
and  the  nimious  and  oppressive  use  of  the  diligence  of  inhibition 
and  arrestment 

Messrs  Ellis,  who  had  acted  as  agents  for  Small  in  the  matter  in 
vhich  the  account  of  expenses,  L.I9  :  10  :  7  j,  had  been  contracted, 
dien  raised  a  summons,  with  the  concurrence  of  their  client,  agidnst 
Rose  and  Muckarsie,  for  the  sutn  consigned  in  the  hahds  of  the 
former,  and  the  other  expenses  of  the  diligence  against  the  latter. 

Madkarsie  entered  defences,  on  the  ground  of  the  arrestment 
which  he  had  used  on  the  dependence  of  his  action  of  damages,  and 
that  the  pursuers,  not  having  taken  decree  in  their  own  name, 
were  liable  to  all  the  objections  that  could  have  been  used  against 
Small. 

The  Lord  Ordinary  decerned  in  terms  of  the  libel,  and  added  the 
ioBowbg  note  :  <  Ist,  The  arrestment  does  not  appedr'to  the  Lord 
*  Ordinary  to  be  competent  It  has  been  decided,  that  a  party  who 
^  has  consigned  money  in  the  Bill-Chaniber,  in  order  to  obtain  the 
'  passing  of  a  bill  of  suspension,  cannot  arrest  the  sum  so  consigned 
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Judgment. 


on  the  dependence  of  an  action  of  damages  against  the  darget; 
and  there  are  evidently  grounds  precisely  of  the  same  nature,  and, 
to  say  the  least,  as  strong,  for  refusing  effect  to  an  arrestment  of  a 
sum  consigned  to  procure  liberation,  after  the  diligence  has  been 
actually  enforced.  2dly,  As  the  arrested  sum  consists  entirely  of 
expenses  in  which  the  arrester  had  been  found  liable,  and  in  re- 
gard of  which  he  could  not  haye  pleaded  against  the  pursueis, 
the  agents  of  his  adversary,  compensation  on  any  claims  alleged 
to  be  due  by  their  principal,  it  does  not  appear  that  these  expen- 
ses, still  extant,  and  in  medio,  could  be  effectually  covered  by  the 
arrestment  in  question,  in  competition  with  the  present  pursuers.' 


/  The  defender  Muckarsie  reclaimed^  but  the  Court  unanimously 
refused  the  note. 


Lord  FuBatonii  Ordinary.  Act.  More,  Alt  J7.  Bruce, 

BunUf  Agents.         R,  Clerk. 


Party  BJodAkk 

u. 


FIRST  DIVISION. 


No.  C. 


14  May  1831. 


Mrs  MACLAUGHLAN  and  HUSBAND 

against 
Mrs  MARY  ROB  and  MANDATARY. 


Jurisdiction. — Process.  —  Foreigner.  —  Expenses.  — A  fh 
reigner^  who  /tad  been  cited  in  an  adion  of  transference^  cu  the  re^ 
presentative  of  a  deceased  defender^  in  an  action  which  had  been,  ta 
dependence  before  the  Supreme  Court,  having  appointed  a  mandatary, 
who  conducted  the  defences,  and  entered  into  fuU  discussion  on  the 
merits,  but  under  reservation,  in  an  interhcutor  of  the  Lord  OrS- 
nary,  of  the  defender's  preliminary  plea  of  declinator  of  the  jurisdie- 
tion  of  the  Courts  in  Scotland, — held,  1.  tliat  this  plea  was  weUfowni' 
ed,  and  that  the  jurisdiction  had  not  been,  and  could  not  be,  prorogated 
by  the  proceedings  which  had  taken  place  on  the  merits,  even  with 
the  defendei's  sanction  ;  2.  that  neither  could  jurisdiction  be  created 
by  an  arrestment  jurisdictumisfindandcs  causa,  there  being  no  funds 
in  the  hands  of  the  arrestee  ;  and,  3<  that  the  mandatary,  although 
amenable  to  the  jurisdiction  of  the  Court,  was  not,  under  the  circum* 
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stances,  liabk  in  payment  of  the  expenses  incurred  by  these  incompe"  u  May  1831. 
text  proceedings,  it  being  as  much  the  duty  of  the  pursuer,  as  it  was    ^"^^^^/^ 
that  eftke  defender  and  her  mandatary,  after  the  preliminary  plea  ^J^u"^*^ 
was  once  etated,  to  have  itftnaUy  disposed  of  v.  Rob  and 

Mandatary. 

Thr  pursuers  raised  an  action  of  count  and  reckoning  against 
the  late  Mr  Ralph  Rob,  which  was  remitted  to  an  accountant. 
After  some  procedure  Mr*  Rob  died,  and  the  pursuers  first  raised 
an  action  of  transference  against  his  widow,  Mrs  Rob,  the  de- 
fender, and  her  children,  upon  which  they  executed  arrestments 
for  founding  jurisdiction  against  her ;  and  they  afterwards  raised  a 
new  summons  of  transference  against  Mrs  Rob  alone,  as  his  sole 
accepting  trustee  and  executrix,  under  a  settlement  executed  by 
him  in  her  favour.  She  was,  by  birth,  an  Englishwoman,  domiciled 
in  England,  and  had  no  funds  in  Scotland.  Upon  this  summons, 
an  interlocutor  was  pronounced  in  absence,  (17  June  1824,)  de- 
cerning and  transferring  in  statu  quo,  and  a  new  remit  was  made 
to  the  accountant.  A  representation  was  afterwards  given  in  in 
name  of  Mrs  Rob,  in  which,  after  stating  the  circumstances  and 
merits  of  the  case,  it  was  indsted,  that  before  these  were  dis- 
cussed^ it  was  necessary  to  dispose  of  two  preliminary  defences; 
1.  That  the  defender,  being  a  foreigner,  was  not  amenable  to  the 
Courts  in  Scotland,  who  consequently  had  no  jurisdiction  over  her, 
and  could  pronounce  no  judgment  against  her;  and  2.  That,  at 
all  events,  she  could  only  be  liable  to  the  extent  of  the  trust- 
fandi  in  her  hands.     She  therefore  prayed  the  Lord  Ordinary  <  to 

<  resume  oonsideradou  of  this  case,  to  recal  the  several  interlocu- 
^  tors  reclaimed  against,  and,  in  respect  of  the  representer's  living 
'  without  the  jurisdiction  of  the  C!ourt,  to  assoilzie  her  from  the 
'  action,  with  expenses ;  or,  at  least,  to  find  that  she  can  only  be 
*  liable,  as  trustee  under  her  husband's  settlement,  to  the  extent  of 
'  the  trust-funds  in  her  hands,  under  deduction  of  all  expenses  at- 

<  (ending  die  trust.' 

The  Lord  Ordinary,  before  receiving  the  representation,  ordain- 
ed the  defender  to  sist  a  mandatary ;  which  was  accordingly  done, 
Ifrs  Rob  having  granted  a  mandate  in  favour  of  the  other  defender, 
Mr  Hatton.  The  Lord  Ordinary,  without  disposing  of  the  de- 
fender's representation  as  to  the  point  of  jurisdiction,  ^  before  further 

<  answer,'  remitted  to  the  accountant  to  make  an  additional  report,  in 
terms  of  an  interlocutor  which  had  been  pronounced  while  Mr  Ralph 
Rob  was  alive ;  and,  at  the  same  time,  <  reserved  the  further  consi-  ' 
'  deration  of  this  representation,  until  the  additional  report  was  pro- 

'  dnced; 
A  great  deal  of  procedure  afterwards  took  place,  both  before  the 
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14  }^y  1831.  accountant  and  before  the  Lord  Ordinary,  upon  the  merits  of  the 
action,  and  upon  the  principles  of  accounting  as  to  which  die  par- 
ties were  at  issue,  on  which  Mrs  Rob  expressly  craved  the  Lord 
Ordinary's  judgment.  In  a  closed  record,  and  in  cases  whidi  fol- 
lowed  upon  the  merits,  no  plea  was  stated  by  her  as  to  the  want 
of  jurisdiction ;  and  it  was  not  until  after  a  final  rep<Hrt  by  the  ac^ 
countant,  finding  that  there  was  a  balance  of  L.3212  due  tQ  the 
pursuers,  that  she  lodged  objections  thereto,  in  which  she  crared 
th^t,  b^fqre  proceeding  further,  an  interlocutOT  should  be  pronooii- 
ced  in  reference  to  the  preliminary  point,  which  the  Lord  Ordinary 
had  reserved,  as  to  the  jurisdiction ;  and  his  Lordship,  after  hearing 
counsel  for  the  parties,  ordered  cases  to  the  Court. 


Pursuer** 
Pleas. 


The  pursuers  pleaded — That  whatever  foundation  &eie  might 
originally  have  been  for.  the  objection  of  want  of  jurisdiction,  the 
defender  had,,  by  the  appointment  of  a  mandatary,  and  by  the  mode 
of  conducting  her  defence,  barred  herself  from  now  insbting  in  it  It 
was  quite  competent  for  a  foreigner,  by  means  of  an  agent  or  man- 
datary, to  enter  into  contracts  in  this  country,  which,  if  legal  and 
binding  in  themsdves,  would  be  enforced  by  the  Courts  here  against 
the.  foreigner  and  his  mandatary;  and  there  was  nothing  in  UtisooDi- 
testation,  which  was  a  judicial  contract,  to  prevent  a  foreigner  from 
entering  into  it  with  a  party  in  Scotland^  by  means  of  such  man- 
datary, who  was  held  to  represent  him,  and  was  amenable  to  the 
Court,  which  was  thus  enabled  to  determine  the  cause,  its  decree 
being,  in  this  manner  rendered  binding  on.  both  partiea.     Besides 
this,  the  defenders,  by  their  mode  of  pleading  and  conducting  the 
defences,  had  clearly  waived  the  objection.   The  honi  Onlinary  was 
expressly  craved. by  the  defenders  to  pronouncejudgment  upon  die 
merits,  in  reference  to  those  principles  of  accounting  as  to  iriuch 
the  parties  were  at  issue,  which  was  a  distinct  admission,. that  they 
did  not  hold  the  point  of  jurisdiction  as  reserved,  but  that,  this  point 
being  disposed  of,  parties  were  at  issue  on  the  merits  of  the  cause^ 
Moreover,  in  the  record  which  was  made  up,  and  in  .the  cases  which 
followed  on  the  merits,  no  reference  was  made  to  tUs  alleged  re- 
served point,  so  that  the  defenders  must  be  held  to  have  aband<»ied 
this  defence,  and  thereby  to  have  prorogated  the  jurisdiction  of  the 

Court 

But  independently  of  this,  the  defender  Mrs  Rob  was  liable  to 
the  jurisdiction  of  the  Scottish  Courts,  1st,  because  the  action  of 
transference  was  preeededby  an  arrestment  jurisdictionis  fundandb 
causa,  which  was  sufficient,  notwithstanding  the  allegation  of  there 
being  no  funds  in  the  hands  of  the  arrestee,  which  could  only  be 
ascertained  by  an  examination  into  the  transactions  between  tbe 
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parties ;  and  2d,  because,  as  the  original  action  was  raised  against  I4r  May  1831. 
ker  husband  Ralph  Rob,  who  ai>peared  and  pleaded  before  this    ^'•V^ 
Court,  she,  as  his  representative,  was  liable  to  fulfil  his  obligation^  rad^H^ti^nd 
and  was  amenable  td  its  jurisdiction  in  this  accessory  process,  and  v.  Rob  and 
afight  be  called  upon  an  edictal  dtation ;  Dundas  v.'MacIeod.  13  Dec.  ^*<^^^'^ 
1743,  a  Home,  M.  2038 ;  Bdts  Cam.  i.  385. 

It  was  answered — That  there  was  no  principle  upon  which  the  de-*  Defenders* 
fender  Mrs  Rob  could  be  made  responsible  to  the  jurisdiction  of  ^^^* 
die  Courts  of  Scotland.  She  was  a  native  of  England,  was  doroi-* 
died  there,  and  was  bound,  as  her  husband's  representative,  to  ac*^ 
count  for  her  intromissions  in  the  Courts  of  England ;  and  it  would 
be  attended  with  g^at  injustice,  if  she  could  be  sued  also  before 
the  Courts  of  a  different  country  for  the  alleged  debts  of  her  bus- 
hmd.  In  general  it  was  a  fixed  point,  that  Courts  of  la\^  had  no 
jurisdiction  over  the  persons  and  estates  of  foreigners,  and  there 
was  no  difference  between  an  ori^nal  action  and  an  action  of 
ttansfereiice  against  a  foreigfner.  If  6he  had  bad  effects  in  this 
conntrjr,  the  using  of  arrestment  might  have  created  a  jurisdiction 
against  her  to  that  extent ;  but  she  had  no  property  here,  so  that 
the  arrestments  were  useless,  and  incompetent  to  the  effect  of 
founding  jurisdiction,  otherwise  a  jurisdiction  might  be  created 
against  foreigners  in  every  case,  by  an  arrestment  executed  by  the 
messenger  in  the  hands  of  any  third  party  whatever.  But  this 
was  not  the  doctrine  of  our  law.  It  was  essential  that  there  should 
be  fonds  ill  Ae  hands  of  tiie  arrestee.  With  regard,  again,  to  the 
appmntmetit  of  si  mandatary,  in  obedience  to  an  order  of  the  Court, 
soeh  appointment  could  not  give  that  Couft  jurisdiction  over  a 
foreigner.  FroVogation  of  jurisdiction  could  not  be  inferred  by 
nidi  an  appointment  Then,  as  to  the  proceedings  which  took  place 
on  the  merits  of  the  count  and  reckoning,  these  eould  not  bar 
the  defender  Mrs  Rob  from  objecting  to  the  jurisdiction,  she 
having  expressly  insisted  in  this  objection  in  the  first  pleading 
which  was  g^ven  in  by  her ;  and  the  future  discussions  on  the  merits 
having,  on  the  on)^  hand,  taken  place  in  obedience  to  the  interlocu- 
tor of  the  Lord  Ordinary,  while,  on  the  otiier,  they  were  declared 
in  tile  interlocutor  to  be  before  answer,  and  under  reservation  of  the 
question  of  jurisdiction. 

When  these  cases  came  to  be  advbed,  it  being  maintained  by 
the  porsuerss  that,  at  sdl  events;  the  mandatary  had  made  himself 
liable  for  th^ir  e^pensefi^  theit  Lordships,  *  before  answer,  ordained 

*  the  parties  to  give  in  mtltual  cas^  on  the  point  of  the  liability  of 

*  the  mandatary  for  the  expenses  inclirred  by  the  pursuers  in  this 

*  cause  since  the  representation  was  given.' 


392 


DECISIONS  OF  THE 


No.  100. 


Maclaughlaa 
and  Husband 
V.  Rob  and 
Mandatary. 

Pursucn* 
Pleas. 


H  May  1831 .  The  pursuers  pleaded — That  Buppofiing  the  objection  to  the  juiw- 
diction  to  be  well  founded,  the  mandatary  ought  to  be  subjected  in 
payment  of  all  the  expenses  incurred  in  consequence  of  the  impro- 
per mode  in  which  the  cause  had  been  conducted  under  his  ma- 
nagement The  rule  was,  that  the  mandatary,  as  to  all  questions  of 
expenses,  was  precisely  in  the  same  situation  as  the  party  would  be 
in  his  own  cause.  He  became  dominus  litis,  and  was  subject  to  the 
jurisdiction  of  the  Court,  so  that  if  any  irregularity  took  place  on 
the  part  of  a  mandatary  for  a  foreign  defender,  in  the  progress  of  a 
cause,  which  occasioned  great  expense  to  the  pursuer,  it  was  quite 
competent  for  the  Court,  if  they  saw  fit,  to  give  decree  against  the 
mandatary  for  these  expenses;  Lyndsay  r.  Lyndsay  and  Mandatary, 
8  Feb.  1827,  S.  ^  2>.  .  And,  in  the  present  case,  it  was  the  duty 
of  the  mandatary  to  have  brought  the  question  to  a  decision.  If 
he  had  done  so,  no  unnecessary  expense  would  have  been  incur- 
red ;  but  instead  of  this  a  long  and  expensive  discussion  on  the  me- 
rits was  entered  into,  the  inference  from  which  was,  either  that  the 
mandatary  had  actually  intended  to  waive  the  objection  entirely,  or 
that  he  had  acted  in  mala  fide  by  keeping  it  in  reserve ;  in  either  of 
which  cases  he  could  not  be  allowed  to  recur  to  it,  without  paying 
the  previous  expenses. 


Defenders* 
Pleas. 


It  was  answered — That  on  the  supposition  of  there  being  no  juri»« 
diction  against  Mrs  Rob,  there  could  be  no  legal  ground  for  subject- 
ing, in  expenses,  her  mandatary,  who  acted  by  her  desire,  and  for 
her  benefit  It  was  settled  in  the  case  of  Leigh  v.  Rose,  19  Dec* 
1792,  M.  4648,  that  a  mandatary  for  a  defender  is  not  personally 
liable  for  expenses ;  andj  although  this  rule  has  been  rdaxed  in  s<«ie 
cases,  where  the  conduct  of  the  mandatary  has  been  held  to  infer  a 
personal  liability,  the  general  rule  has  not  since  been  altered.  Bat 
in  the  present  one,  supposing  the  mandatary  could  be  made  personally 
responsible,  there  was  nothing  in  his  conduct  which  ought  to  sdb-. 
ject  him  to  this  penalty.  The  defence  as  to  the  jurisdiction  ivas 
stated  in  proper  time,  and  in  the  reg^ular  form,  and  the  Lord  Ordi- 
nary was  requested  to  pronounce  his  decision  upon  it  Nether  Mn 
Rob  nor  her  mandatary  could  do  more ;  and  if  the  cause,  after  this, 
was  thrown  into  an  improper  shape,  or  if  the  merits  were  allowed 
to  be  discussed  before  the  preliminary  point  was  determined,  this 
was  as  much,  if  not  more,  the  fault  of  the  pursuers  than  of  the  de- 
fenders. The  Lord  Ordinary  thought  it  expedient  to  reserve  the 
preliminary  defence,  and  to  order  pleadings  on  the  merits  |  and  if 
both  parties  so  &r  acquiesced  in  this  as  to  enter  upon  this  discus- 
sion, the  defenders  did  so  only  under  this  express  reservation,  which 
was  all  that  they  could  demand,  and  no  blame  can  be  attached  to 
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them  for  obeying  the  orders  of  the  Lord  Ordinary.     Besides,  the  h  May  1831. 
mandalary  had  not  the  charge  of  oondacting  the  process,  which  was    ^i0»y^M^ 
plsced  in  the  hands  of  an  experienced  agent,  under  whose  super-  ^^^u^^^H^^ 
itttendence  the  whole  proceedings  were  conducted.  „.  Rob  and 

Mandatary. 

At  the  adihing,  the  Court  was  unanimously  of  opinion  upon  the  Opinion  of 
fart  point,  that  tke  digection  to  the  jorisdietion  was  well  founded,  ^uru 
and  that  it  was  not  competent  for  a  foreigner  to  prorogate  the  ju- 
ittdiedon  of  the  Courts  in  Scotland,  even  by  an  express  waiver  of 
the  objeetian ;  ibr  if  he  was  neither  resident,  nor  had  property  in 
this  country,  there  were  no  means,  supposing  an  action  to  be  enter- 
tuned,  by  which  die  Courts  could  execute  their  judgment ;  and  this 
was  the  i)se  of  arrestments  jurisdictionis  fiindandse  causa,  whereby 
if  there  were  funds  belonging  to  the  foreigner  in  this  country,  they 
might  be  attached  by  the  judgment  of  the  Courts*  In  the  pre- 
wat  case  the  arrestments  were  unavailing,  the  defender  having  no 
dfeds  here.  But  supposing  any  doubt  on  the  general  question,  there 
was  no  room  for  any  alleged  prorogation  in  the  present  case.  The 
preiionaary  objection  was  distinctly  and  expressly  brought  forward 
in  the  first  pleading  given  in  by  Mrs  Rob,  and  that  objection  being 
well  founded,  she  ought  to  have  been  instantly  assoilzied ;  but  the 
Lord  Ordinary  first  ordered  her  to  produce  a  mandate  that  her  plea 
flug^  be  received,  and  he  then  appointed  the  discussion  upon  the 
merks ;  but  this  was  only  done  under  the  express  reservation  of  the 
dedinator,  whicb  was  quite  suffident  to  preserve  the  full  effect  of  it 
to  the  defender  Mrs  Rob,  whenever  the  objection  should  be  brought 
ander  the  consideration  of  the  Court 

With  regard  to  the  question,  as  to  the  separate  liability  of  the 
mandatary  for  the  expenses  incurred  by  the  unnecessary  discussions 
apon  the  merits,  the  Lard  President  had  considerable  doubts,  whe- 
ther, afiter  the  declinator  was  stated,  the  mandatary  could  be  held  to 
be  a  party  before  the  Court,  unless,  perhaps,  to  the  extent  of  insist- 
ing in  this  plea.  There  being  no  jurisdiction  over  the  foreigner, 
the  whole  proceedings  being  therefore  ab  initio  incompetent,  and 
the  mandatary  having  only  made  appearance,  under  reservation  of 
that  incompetency,  his  lordship  did  not  see  how  he  could  legally 
be  held  to  be  a  party  before  the  Court,  although  locally  resident  in 
Scotland,  and  in  that  view  liable  to  its  jurisdiction.  Except  for  this 
difficulty,  his  Lordship  would  be  inclined  to  sustain  the  claim  of  ex- 
penses against  the  mandatary,  whose  peculiar  duty  it  was  to  press 
to  a  dedsion  the  question  of  jurisdiction,  unless  he  had  resolved  to 
waive  it;  the  pursuers  being  thus  led  to  believe  that  the  objec- 
tion had  been  abandoned,  and  having  therefore  no  interest  to  insist 
upon  a  judgment 
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Maclaugblan 
and  Husband 
V.  Rob  and 
Mandatary. 

Opinion  of 
Court 


U  May  1831.      The  otiter  Judges  took  a  different  view.     It  did  not,  in 

opinion,  £d11ow  tbat  the  mandatary  was  not  liable  to  die  jorisdio- 
tion  of  the  Court,  to  the  effect  of  being  suliject  in  expenses,  be- 
cause the  plea  of  no  juiisdictiGn  ov^er  the  f|n«igner  had  been  sus- 
tained. No  litigation  could  go  on  except  between  parties  who 
might  be  subjected  in  expenses ;  and  this  was  one  object  of  the  sp- 
pointment  of  a  mandatary,  who,  as  fiur  as  expenses  were  oceasionsd 
by  his  mode  of  conducting  the  cause,  might  be  suligeeted  in  pay« 
ment  of  them,  although  the  de^elinator  as  to  the  principal  was  ns* 
tained.  But  their  Lordships  did  not  think  that,  under  the  circoBi- 
stances,  there  were  sufficient  grounds  f<N*  subjecting  hia.  He 
whole  expenses  had  in  truth  been  occasioned  by  the  inoompeteat 
action  brought  by  the  pursuers  against  a  foreigner,  who  had  oo . 
funds  in  this  country,  and  to  fiound  jurisdiction  against  whom, 
therefore,  the  arrestments  which  had  been  used  were  utterly  inef- 
fectual. The  objection  to  the  jurisdiction  was  expresdy  I»ought 
forward  by  the  defender,  afiter  which  it  was  ^s  much  the  duty  of 
the  pursuers,  as  it  was  that  of  the  defender,  to  |iaye  it  got  diqpoied 
of.  Both  parties  indeed  acquiesced  in  the  diqiosd  of  the  canse, 
as  pointed  out  by  tlie  Lord  Ordinary ;  but,  on  the  part  of  the  de- 
fenders, this  was  only  done  under  the  express  reservation  of  their 
objection ;  so  that  the  subsequept  discussion  must  be  considered  as 
the  act  of  both,  and  there  was  nothing  in  the  conduct  of  the  nuui- 
datary  which  ought  to  render  him  liaUe  for  the  expenses  thus  in- 
curred. 


After  these  opinions  were  delivered,  motions  for  expenses  were 
made  both  on  the  part  of  the  mandatary,  so  &r  as  regarded  those 
incurred  by  him  in  defending  himself  against  the  above  claim,  and 
generally  on  the  part  of  Mrs  Uobb  for  the  expenses  of  process.  With 
regard  to  the  former,  a  majority  of  their  Lordslups  tliought,  that, 
on  the  general  principle,  by  which,  in  such  cases,  expenses  were 
awarded  to  the  successful  party,  the  mandatary  was  entided  to  them, 
there  being  nothing  in  his  conduct  to  infer  personal  liability  against 
himself.  But  with  regard  to  the  latter  chiim,  they  thought  that, 
under  the  circumstances,  there  were  not  sufficient  grounds  for  it; 
but  they  did  not  intend  to  decide  generaUy,  that  in  the  case  of  a 
foreigner,  who  was  called  as  a  defender  in  an  action  in  this  country, 
it  was  incompetent  for  the  Court  to  award  the  expenses  he  had  in- 
curred by  appearing  and  defending  himself,  although  not  bound  to 
appear,  on  t^e  ground  of  his  not  being  liable  to  their  jurisdiction. 
On  the  contrary,  it  appeared  to  a  majc^rity  of  their  Lordships,  that 
a  party  thus  appearing  on  being  cited  was  entitled  to  the  expense 
of  supporting  his  objection ;  but  in  the  present  case,  considering 
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the  dSscoasioii  which  had  taken  place  on  the  merits^  and  the  other  liMay  1831. 
ciraimitances,  they  thought  that  expenses  ought  to  be  refused.  ^^^V^ 

Their  Lordships  therefore  ^  recalled  the  interlocutor  on  the  re-  tLnTuuBbmd 
( presentation,  sustained  the  objection  to  the  jurisdiction  pleaded  v,  Rob  and 
<by  the  defender  Mn  Mary  Bob,  diamiased  the  action  of  trans-  ^''°^' 
« ierence,  and  decerned :  Found,  that  there  were  no  grounds  for  Judgment. 

<  salyecting  Mr  Andrew  Hutton,  the  mandatary  of  Mrs  Rob,  in  ex- 
'  peases ;  assoilzied  him  from  the  said  daim,  and  decerned :  Found 

<  the  said  Andxtw  Huttim  entitled  to  the  expenses  incurred  in  de- 

<  fending  Imnself  agdnst  the  said  claim/  &c. 

Laf4  Me^dowbagi^  Ordinury.  Act.  Lord  AdooeaU,  fJ*ffitSff)  JamuoHf  Wood, 

Alex.  Dougal,  W.  S.  Agent.       Alt  Sol.*G€n.  {Cochbum,)  J,  S.  More.      John 
benUm,  W.  S.  Agent.         ff.  Clerk. 

c. 
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No.  CL  17  it%  183L 

K1]EIKLAND  and  SHARPE 

WILSON  AND  SONS*  TRUSTEE. 

Bankrupt. — Sequestration.— Superior  and  Vassal. — Tack. 
— A  trustee  on  a  eequegtrated  estate^  having  entered  into  possession 
(fa  bascy  and  been  v^fi  infeurrighJte  hdofnging  to  the  estate^  and 
haxfinfffir  momy  years  taken  benefit  of  both  for  the  use  of  the  estate^ 
fmmd  not  entitled  to  abandon  them. 

George  Crawford,  as  proprietor  of  the  lands  of  Climpyy  grant- 
ed a  lease  to  John  Wilson,  as  a  partner  and  tor  behoof  of  the  com- 
pany of  Wi|9on  and  Sons,  carrying  on  the  Wilsoptown  Ir<mworks, 
rf  die  coal  in  these  lands,  for  the  spfu»  of  forty  years,  from  May 
1M4,  the  minimnm  of  yearly  rent  or  lordship  for  the  first  five  years 
beiDg  L.150,  and  L.SK)0  a-year  for  the  remainder  of  the  lease* 
Some  years  afterwards  Mr  Crawford  entered  into  a  feu-contract 
with  Mr  Wilson's  sons,  by  which,  in  consideration  of  an  annual 
fen-duty  of  L.lOO,  he  disponed  to  them,  for  behoof  of  the  Wilson- 
town  Company,  certain  portions  of  the  lands  of  Climpy.  Upon 
these  lands  the  company  erected  buildings,  chiefly  for  the  accom- 
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17  May  1831.  modation  of  their  workmen.     They  also  acquired  right  to  another 
^"^y^^    part  of  the  estate,  which  had  been  previously  feued  to  third  parties, 

Kirkland  and     *.  i  u       j_,        r  t    u  ir       — j 

sharpeo.  Wiu  ^^^  ^^  annual  feu-duty  of  L.5. 

SOD  and  Sons'  Sequestration  having  been  awarded  against  the  Wilsontown 
Company  in  1812,  their  trustee  took  possession  of  the  subjects  of 
the  lease  and  feu-rights  above  mentioned,  and  was  infeft  in  the  lat- 
ter, in  virtue  of  a  disposition  and  assignation  from  the  Company. 

Crawford  also  became  benkfi^;  imdiB  aider  to  a  iw'illli  iiii'iii  of 
claims  of  feu*duties  and  rents  against  the  Wilsontown  Company, 
and  certain  counter  claims  against  Crawford,  a  submission  was  en- 
tered into  by  the  trustees  on  their  respective  estates.  A  final  award 
was  pronounced  by  the  arbiter ;  but  the  import  of  this  decree  was 
afterwards  disputed,  and  the  result  was  the  present  action,  at  the 
instance  of  parties  who  had  purchased  the  lands  of  Clunpy  6om 
Crawford's  trustee,  concluding  against  the  trustee  on  the  Wilson- 
town  estate,  both  in  his  official  and  private  capacity,  that  it  shoold 
be  found  and  declared,  that,  in  consequence  of  various  proceedings 
and  acts  of  possession  both  prior  and  subsequent  to  the  decree- 
arbitral,  he  had  <  made  himself  tenant  of  said  coal  during  the  cur- 

<  rency  of  the  said  lease,  and  proprietor  of  the  said  grounds  con- 

<  tained  in  the  said  feu-contracts,  (under  burden  of  the  payment  of 

<  the  said  feu-duties,)  and  that  he  was  not  entitled  to  abandon  tHe 

<  possession  of  the  said  coal  and  grounds ;'  and  it  being  so  found, 
that  the  defender  should  be  ordained  to  make  payment  of  the  rents 
of  the  coal  and  feu-*duties  which  had  fallen  due  subsequent  to  those 
that  were  recovered  under  the  decree-arbitral ;  and  farther,  to  make 
reg^ar  payment  of  the  future  rents  down  to  the  termination  of  the 
lease,  and  of  the  feu-duties  in  all  time  coming.  The  pursuers,  in 
support  of  their  action,  referred  to  the  cases  of  Ross  v*  Monteith, 
5  Feb.  1786,  M.  15,290,  and  Cuthili  v.  Jeffrey,  21  Nov.  18ia 


Defender's 
Plea. 


In  defence,  it  was  pleaded — That  the  pursuers,  as  assignees  of  the 
trustee  on  Crawford's  estate,  could  be  in  no  better  situation  than 
their  author ;  and  by  the  decree-arbitral,  the  claim  made  by  him  in 
the  submission  generally,  for  future  rents  and  feu-duties,  was  restrict- 
ed to  those  falling  due  down  to  the  term  of  Whitsunday  1817,  and 
all  other  claims  were  expressly  repelled. 

The  interlocutor  of  the  Lord  Ordinary  finds,  that  the  decree- 
arbitral  could  not  be  interpreted  as  cutting  off  the  landlord's  daim 
to  the  rents  and  feu-duties  subsequent  to  Whitsunday  1817;  and 

<  that  the  Wilsontown  trustee  having  entered  into  possession  of  the 

<  lease,  and  been  infeft  in  the  feu-rights,  and  having  for  many  years 

<  taken  the  benefit  of  the  lease  and  feu-rights  for  the  use  of  the  se- 
^  questrated  estate,  has  become  the  assignee  to  the  lease  and  the 
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vassal  in  the  feu-rights,  and  must  be  bound  to  MSI  tbe  prestations  17  May  1831. 
due  under  iJiese  contracts  towards  the  landlord,  and  is  jhH  maw    ^*<*v^^ 
entitled  to  abandon  them :  Finds,  that  Mr  Fraser,  the  trustee,  has  j£^^  ^fi. 
been  succeeded  in  his  office  by  the  present  de'fender,  and  no  de-  son  and  Sons* 
cree  is  now  craved,  either  as  an  indiyidual  or  as  trustee,  against  '^">^*^ 
Mr  Eraser :  therefore,  and  in  respect  that  the  pursuers  have  ac- 
quired right  to  the  coal-rents  and  feu-dudes  which  fell  due  sub- 
sequent to  Whitsunday  1817,  decerns  against  the  defender,  the 
trustee  on  the  Wilsontown  estate,  for  the  rents  and  feu-duties 
subsequent  to  Whitsunday  1817,  payable,  &c.  and  to  continue 
the  payment  of  the  said  rent  and  feu-duties,  with  interest  as  above, 
during  the  subsistence  of  the  said  contracts  respectively;  and 
further,  finds  the  defender  liable  in  expenses.' 

The  defender  redaimedy  but  the  Court  unanimously  adhered  *•      Judgment. 

LsriMuhpsfm,  Ordinary.  For  Uie  pursuers,  5o/-€ren.  fCoektmmfJ  Cwui^hame, 

Grog  jr  MortoHf  Agents.        For  the  defender,  Skew^  R.  Hunttr,       John  Wight^ 
W.  S.  Agent         F,  Clerk. 

S. 


FIRST  DIVISION. 


No.  CIL  18  il%  1831. 

JAMES  DOBIE, 

offaiTist 
DAVID  scales- 
Hypothec. — Lien. — Bani^rupt. — Jlie  title-deeds  of  a  bankrupt 
hmg  in  the  possession  of  his  agents  who  also  held  them  for  the  be* 
hoof  of  certain  premous  heritable  creditors,  the  Court  refiued  an  ap- 
flieation  on  the  part  of  the  trustee  for  delivery  ofthemj  under  reser^ 
vation  of  any  light  of  hypothec  the  agent  might  have,  and  an  oNi- 
gation  to  redeliver  them  when  required. 

The  petitioner  Dobie,  who  was  trustee  on  a  sequestrated  estate, 
presented  a  petition  to  the  Lord  Ordinary  on  the  Bills,  stating. 


*  It  may  be  proper  here  to  observe,  that  the  general  question  as  to  the  Tassal's 
rigbt  to  renoonce  his  feu,  invito  superiorc,  iras  not  raised  by  the  parties  in  this  case, 
nor  illiided  to  by  Um  Court. 
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Dobie  vw 


18  May  1831  <  that  the  title-deeds  of  certain  property,  to  which  the  bankrupt 
had  succeeded^  was  in  the  possession  of  his  private  agent;  who  W 
refused  to  deliver  them  up  to  the  petitioner  for  a  short  time,  on 
the  ground  of  his  own  right  of  hypothec,  and  also  of  a  right  of  re- 
tention  on  the  part  of  certain  heritable  crediUnrs  of  die  ancestor, 
for  whom  he  appeared,  although  this,  the  petitioner  alleged,  was  ne- 
cessary to  enable  him  to  dispose  of  the  property  in  the  economial 
way  provided  by  the  statute,  and  to  arrange  with  the  heritable  cre- 
ditors, if  it  should  appear  that  their  securities  were  effectual  He 
therefore  prayed  the  Lord  Ordinary  to  ordain  the  said  David  Scales 
to  deliver  up  to  the  petitioner  the  title-deeds  of  the  said  property,  io 
which  the  bankrupt  is  interested,  *  under  reservation  of  any  rigbt 

<  of  hypothec  competent  to  him  thereon,  and  that  upon  the  peti- 

<  tioner's  granting  an  obligation  to  pay  to  the  said  David  Scales 

<  any  account  due  by  the  bankrupt,  covered  by  such  hypothec,  oat 

<  of  the  first  and  readiest  of  the  proceeds  to  be  recovered,  and  ako 

<  an  obligation  to  redeliver  the  said  title-deeds,  within  a  short  space, 
*  or  when  required  so  to  do,'  &c.  In  support  of  the  competency  of 
the  petition,  reference  was  made  to  the  cases  of  Paul  o.  Mathew, 
2  Feb.  1826 ;  and  of  Jaffiray  v.  Speir,  11  July  1828,  S.  tf  D. 


Respondent's 
Pleas. 


It  was  amwered — That  as  the  respondent  had,  on  the  part  of  tbe 
heritable  creditors,  offered  full  inspection  of  the  title-deeds,  and  bad 
even  offered  to  surrender  the  custody  of  them  upon  an  obligation 
that  hii  right  of  hypothec  would  in  nowise  be  injured,  and  upon 
caution  that  the  sales  intimated  by  the  heritable  creditors  should 
not  be  hindered  or  protracted,  or  that  their  debts  should  be  paid, 
which  offers  had  been  rejected  by  the  trustee,  he  was  not  entitled 
to  insist  upon  delivery  of  the  title«deeds.  They  had  been  aaaigDed 
to  the  heritable  creditors,  and  formed  part  of  their  security ;  and 
they  were  under  no  obligation  to  lessen  their  security,  or  impair  it 
in  any  way,  which  would  be  done  by  parting  with  the  title-deeds. 
Their  right  is  no  doubt  a  redeemable  one ;  but  the  only  mode  of 
redemption  is  by  making  payment  of  the  debts,  in  consideration 
of  which  they  have  been  conveyed.  The  right  of  the  trustee 
under  the  sequestration  cannot  be  greater  than  that  which  was 
in  the  bankrupt  himself,  and  which  was  burdened  with  the  pre- 
vious right  vested  in  the  creditors  of  his  ancestor,  to  whom  the  ti- 
tle-deeds had  been  assigned,  and  who  were  in  cursu  of  selling  die 
property,  as  they  were  authorised  to  do,  under  their  securities ;  but 
this  would  be  rendered  difficult,  if  not  impossible,  if  they  were  obli- 
ged to  deliver  up  the  title-deeds  to  the  trustee.  All  (liat  he  was  en- 
titled to  was  inspection  of  the  title-deeds,  which  would  enable  him 
to  judge  of  the  interest  of  the  banknipt  in  the  subject ;  and  if  it 
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appeared  that  aay  thing;  cbuld  be  mad^  of  the  property  for  the  per-  18  May  1831. 
sookl  creditors,  he  might,  by  payment  of  their  debt  to  the  respon-    ^'"^V"^ 
dents,  or  even  by  finding  caution,  obtain  possession  of  the  tide-  ^^^' 

deeds,  and  assignations  to  the  debts. 

« 

Tie  Lord  Ordinary,  ^  in  respect  the  respondents  have  offered 
&fttll  inspection  of  tiie  titles  claimed,  and  were  to  deliver  tiieta  up, 

<  m  caution  being  found  for  the  amount  of  the  debts  dae  to  tiiem, 

<  both  which  offers  are  declined,  refused  the  petition,  and  found  the 
'  reflpondents  entitied  to  e^enses ;'  and  t6  this  interlocutor  the 

Qnoi  unanimously  adhered,  B&er  hearing  oounsel  for  the  parties  on  Judgment, 
a  redaiming  note  for  the  trustee,  and  of  new  found  the  respondents 
entitled  to  expenses. 

lard  Maadov^Mk,  Ordinary,  For  the  petitionery  CmtbigkamB,  NmoeBt  Patenon. 

John  CuBoj  W.  S.  Agent.  Alt  Lord  Advocate^  fJ^ffreifJ  D.  M'Neil. 

Tod  jr  Wright,  W.  S.  Agents.        5.  Clerk. 

c. 


FIRST  DIVISION. 
No.  CIIL  19  May  1831. 

PATRICK  CAMERON 

affaifist 
JOHN  MACKIE  and  Others. 

Foreign. — Testament. — Trust. — A  person  domiciled  in  Eng* 
land  havinffj  by  a  trust-deed  executed  in  the  Scottish  Jbrm^  conveyed 
to  certain  trustees  (four  in  number)  all  the  heritaycy  ^c»  of  which 
he  should  die  possessed,  ^Jbr  the  usesy  ends  andpurposes,  cmd  under 
<  the  declarations  specified  and  contained  in  my  unll  in  the  English 
^formj  already  executed  by  me,  or  to  be  specified  and  contained  in 

*  any  other  wiU,  codicil^  or  other  writing,  which  may  yet  be  executed 
^  or  signed  by  me,  Sfc. ;  and  having  ihereqfier,  by  such  a  will,  <  re- 

*  tohing  aU  wills  by  me  at  any  time  heretofore  made,^  but  not  re- 
ferring to  the  trust-deed,  bequeatlied  aU  his  property  to  certain  exe- 
cutors, and  having  declared  the  purposes  to  which  the  residue  of  his 
fortune,  afterpayment  of  his  debts,  was  to  be  applied — held,  in  an 

action  of  reduction  at  the  instance  of  the  testatof^s  heir-at-law,  1st, 
that  the  trust-deed  was  not  affected  by  the  revocation  contained  in  the 
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19  May  1831. 


Cameron  v. 
Mackie  and 
Others. 


English  wiU^  and  thai  the  two  combined  formed  an  effectual  tnui* 
conveyance  of  hie  real  property  in  Scotland  ;  andj  2d,  that  the  hgd 
effects  of  these  deeds,  in  relation  to  such  property,  toas  a  question  to 
be  decided,  not  by  the  law  of  England,  but  by  the  law  andpradke 
of  Scotland* 

By  a  trustKlisposition,  executed  in  London  according  to  the  Sootdflh 
forms,  (14  Nov*  1823,)  by  the  late  James  Dick,  he  disponed  to 
and  in  favour  of  four  persons  named  therein  as  trustees,  (and  wiio 
had  formerly  been  named  and  appointed  executors  by  him,  conform 
to  will,  in  the  English  form,)  and  the  survivor  or  survivors  of  diem, 
and  the  heirs  of  the  survivor,  and  their  or  his  disponees  and  assignees, 
declaring  that  a  majority  of  them,  acting  for  the  time,  should  con* 
stitute  a  quorum,  all  and  sundry  lands  and  heritages,  with  all  debts, 
heritable  and  personal,  and  whole  sums  of  money  and  effects  situated 
in  Scotland,  which  should  pertain  or  belong,  or  be  addebted,  resting 
and  owing  to  him,  any  manner  of  way,  at  the  time  of  his  death,  &c 
The  deed  contained  the  usual  obligation  to  infefit  the  disponees, 
or  their  foresaids,  with  power  generally  to  do  every  thing  in  rela- 
tion to  the  premises  which  he,  the  said  James  Dick,  might  himself 
have  done ;  but  always  <  to  and  for  the  uses,  ends  and  purposes, 
*  and  under  the  declarations  specified  and  contained  in  the  said  James 

<  Dick's  will,  in  the  English  form,  already  executed  by  him,  or  to 

<  be  specified  and  contained  in  any  other  will,  codicil  or  other  wri- 

<  ting,  which  might  yet.be  executed  or  signed  by  him,  and  to  all 

<  which  express  reference  was  thereby  made ;  reserving  always  not 

<  only  his  own  liferent  of  the  subjects,  heritable  and  personal,  be- 

<  fore  disponed  and  assigned,  but  also  full  power  and  liberty  to  hun 

<  to  alter  and  revoke  the  said  disposition,  in  whole  or  in  part,  as  he 

<  should  think  fit,  at  any  time  in  his  life,  or  even  on  deatlibed,'  dis- 

<  pensing  with  the  not  delivery  thereof,'  &c. 

The  English  will  herein  referred  to  was  not  found  in  the  reposi- 
tories of  Mr  Dick  at  his  death;  but,  in  May  1827,  he  executed  an 
instrument,  bearing  to  be  his  last  will  and  testament,  by  which,  after 

<  revoking  all  wills  by  me  at  any  time  heretofore  made,'  and  with- 
out making  any  reference  to  the  trust-deed  of  November  1823,  he 
gave,  devised  and  bequeathed,  all  and  every  his  lands,  tenements, 
money,  &c.  and  all  other  his  real  and  personal  estate  and  effects 
whatsoever,  and  wheresoever  situated,  to  certain  persons,  (three  of 
whom  were  the  same  as  the  trustees  nominated  in  the  trust-deed,) 
whom  he  thereby  nominated  his  executors,  their  heirs,  executors, 
administrators  upon  trust,  with  all  convenient  speed  after  his  de- 
cease, to  call  in  and  convert  into  money  such  part  thereof  as  should 
not  consist  of  money,  or  of  stock  in  the  public  funds  of  England, 
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Jcc. ;  and  after  providing  for  the  payment  of  his  debts,  and  specifying  ^^  ^^y  ^^^^* 
various  legacies,  it  is  declared,  that  as  to  all  the  residue  of  his  pro->  ^^^^^'^'^ 
perty,  he  the  said  James  Didc  directed  his  executors  to  pay,  asrign  Mackie  and 
and  make  over  the  same,  from  time  to  time,  as  die  same  should  be  <>^>^ 
received,  to  the  Principals  and  Professors  for  the  time  being  for  the 
King's  and  Marischal  Colleges  in  Aberdeen,  to  be  by  them  invest- 
ed in  or  upon  Government  or  heritable  securities,  the  interest  and 
dividends  to  be  paid  by  them  to  the  Professors  of  the  Faculties  of 
Arts  and  Divinity  in  the  said  Colleges  for  the  time  being,  to  be  by 
them  iqpplied  in  manner,  and  subject  to  the  regulations  after  men^ 
dotted  in  the  said  will,  to  the  maintenance  and  assistance  of  the 
county  parochial  schoolmasters,  as  by  law  established,  in  the  three 
counties  of  Aberdeen,  Banff  and  Moray,  excluding  the  royal  burgh, 
&&    In  case  of  the  death  of  any  of  the  executors,  or  their  declining 
to  act,  power  is  given  to  the  natural  daughter  of  the  testator,  du- 
ring  her  life,  and  afterwards  to  the  survivors  or  survivor  of  the  exe- 
catOTB,  and  the  administrators  and  executors  of  such  survivors,  by 
aoj  deed  by  her,  them  or  him  legally  executed,  to  appoint  a  trustee 
or  trustees,  in  the  room  of  the  trustee  or  trustees  so  dying  or  refu- 
ingi  or  becoming  incapable  of  actmg,  &c« 

In  July  following  the  testator  came  down  to  Scotland,  and  upon 
the  nairative  of  the  above  <  last  will  and  testament,'  and  of  the  pur- 
poses therein  contained,  he  executed  at  Aberdeen  a  supplemental 
trust-deed,  (6  July  1827,)  in  iavour  of  the  executors  named  in  the 
sbove  last  will  and  testament,  which  was  delivered  to  Dr  Glennie 
in  Aberdeen,  but  was  afterwards  forwarded  to  Mr  Dick  in  London, 
and  was  by  him  cancelled  there. 

Thereafter,  by  a  codicil  to  his  last  will  and  settlement,  (dated 
20  Nov.  1827,  and  executed  in  London,)  the  foresaid  bequest  in 
favour  of  the  parochial  schoolmasters,  in  so  far  as  the  same  was  di- 
rected to  be  paid  to  the  Principals  and  Professors,  was  revoked  and 
nade  void;  and  the  said  executors  were  thereby  directed,  in  case 
he,  the  said  James  Dick,  should  not,  by  any  deed,  make  such  a  pro- 
ririoD  as  in  his  will  is  mentioned,  for  the  relief  and  benefit  of  the 
country  parochial  schoolmasters  therein  specified,  to  see  that  the 
directions  contained  in  his  said  will  were  duly  carried  into  effect ; 
and  for  that  purpose  the  said  executors  were  thereby  authorised  and 
directed  to  pay  aU  the  residue  of  the  testator's  fortune  to  such  in- 
dividoals,  or  to  such  public  or  corporate  body,  as  in  the  judgment 
of  his  said  executors,  or  the  survivors  or  survivor  of  them,  or  the 
tnistees  or  trustee  for  the  time  being,  under  the  said  will,  should 
be  most  likely  to  carry  his  intentions  and  trusts,  ftilly  expressed  in 
his  will,  in  &vour  of  the  said  schooknasters,  into  effect     Both  the 
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10  May  1831.  Jast  will  and  testament)  and  the  codicil,  were  etecuted  according  to 
the  English  form. 

A  new  trost-deed,  togeliier  with  a  ^  table  of  rules  and  regola- 
*  tions/  was  i^rwards  prepared  in  £dinbiirgh,  and  forwarded  to 
Mr  Dick  in  London ;  but  he  died  (24  May  1828)  before  Aey 
could  be  extended  and  executed. 

In  these  drcumstanees  Geoi^  Fenton  Cameron,  (Mr  Didfs 
infant  grand-nephew,  and  heir  at  law,  who  was  exdoded  firom  die 
succession  by  the  above-recited  deeds,)  brought  an  action  of  redm- 
tion  thereof,  so  far  as  related  to  the  heritable  property  in  Scodand 
of  the  deceased,  which  consisted  of  heritable  bonds  to  die  amoum 
of  about  L.S2,000. 

The  deeds  found  uncancelled  in  ihe  repositories  of  Mr  Diok, 
were  the  trust-deed  of  1828,  and  the  last  will  and  codicil  of  1827; 
the  former  of  which,  it  was  maintained  by  the  defenders^  (the  tn»- 
tees  under  it,)  was  sufficient,  in  point  of  form,  to  vest  die  haritdbie 
bonds  in  them ;  while  the  latter,  taken  in  connexion  with  the  tnnt- 
deed,  were  effectual  as  a  relative  deed  of  instmctions.  The  piinci- 
pal  questions  were,  whedier  the  trust-deed  of  1828  had  been  re- 
called by  the  last  will  and  testament  in  1827,  revoking  all  fbnner 
wiUs,  or  by  the  supplemental  deed  in  1827 ;  and  whether,  siq^io- 
sing  the  trust-deed  not  to  be  thereby  recalled,  the  last  will  ooold 
form  part  of  it 


Pursuer** 
Pleas. 


The  pursuer  pkaded — 

1.  That  the  disposidon  dated  the  14di  of  November  18SS  is 
inept  and  ineffectual,  in  respect  it  does  not  contain  the  proper  dis- 
positive words,  importing  a  valid  conveyance  of  real  prop^ty,  per 
verba  de  prsesenti. 

2.  That  supposing  it  to  have  ever  been  an  effectual  tsonveyaaoey 
it  was  revoked,  or  at  least  set  aside  and  disregarded,  by  diie  hst  irill 
and  testament  of  the  18di  of  May  1827.  This  question  nrast  be  de- 
cided by  the  law  of  England,  a<^oordiog  to  which  the  word  *  wills' 
includes  setdements  of  real  or  heritable  property ;  Simpson  v.  Bar- 
clay, 11  Dec.  1751,  Eldiiesy  voce  TestommU,  No.  12;  Henderson  v. 
Wilson,  31  Jan.  1797,  M.  15,444;  L<mg  v.  Whitelaw,  SSioMfs 
*  Appeal  Casesj  voL  it  p.  13,  note;  Muir  v.  Muir,  1  June  1813; 
MuUer,  voL  vii.  p. 426;  Voet,  27,3,5;  Vin.  LutU.  %  18^  6;  How- 
den  V.  Howden,  8  July  1815. 

8.  That  if  not  so  revoked  by  the  English  will,  it  was  revoked 
by  the  execution  of  the  delivered  supplemental  deed  of  July  1827, 
which  was  afiterwards  cancelled. 

4.  That  the  last  will  and  testament  is  ineffectual  and  void,  as  a 
conveyance  of  heritable  property  and  securities  in  this  country. 
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being  destitute  of  the  solemnities  and  requisites  which  are  neces-  l^^  May  1831. 
sary  for  the  conveyance  of  such  property. 

5.  That  supposing  the  disposition  of  Novembej!;^  1823  not  to  have  Mackie  and 
been  revoked,  it  is  void  and  ineffectual,  in  respect  of '^ts  having  been  Others, 
granted  to  the  disponees  therein  named,  and  to  the  survivor  of  them,  pureuer's 
as  .the  executors  of  a  certain  will  previously  executed  by  the  grant-  P^^*- 
er  in  the  English  form,  with  a  view  to  their  carrying  into  effect, 
as  executors  so  named,  the  purposes  of  that  will,  as  declared  there- 
m;  and  that  the  office  so  conferred,  and  in  contemplation  of  which 
the  disposition  was  granted,  never  came  to  exist  in  their  persons, 
the  wiQ  having  been  revoked  by  the  last  will  and  testament  of  the 
18th  of  May  1827  :  And  further,  that  the  disposition  so  rendered 
ineffectual,  and  the  will  so  revoked,  were  made  in  favour  of  the  sur- 
vivor of  the  four  individuals  there  named,  and  the  heirs  and  assig- 
nees of  such  survivor,  while  those  disponees  and  executors  have  no 
identity  with  the  parties  named  as  executors  in  the  will  and  codicil 
hat  executed,  nor  with  the  trustee  or  trustees  to  be  named  by  vir- 
toe  of  a  power  thereby  given  to  the  testator's  daughter  during  her 
life,  and  afterwards  to  the  survivor  of  his  executors  therein  named, . 
to  appoint  a  trustee  or  trustees  in  the  room  of  any  of  the  exeautors 
tlierem  named  who  should  happen  to  die,  or  any  trustee  to  be  ap- 
pomted  in  their  stead,  by  virtue  of  such  power ;  and  such  power, 
moreover,  is  inoonipatible  with  the  operation  of  the  grant  made  by 
the  trost-disposition  to  the  trustees  therein  named. 

6.  It  was  incompetent  for  the  testator,  Mr  Dick,  by  a  deed  exe- 
cnted  in  the  form  of  an  English  latter  will,  and  improbative,  ac- 
cording to  the  law  of  Scotland,  to  fill  up  and  declare  the  purposes 
of  the  trust-conveyance,  which  he  had  granted  of  his  heritable  pro- 
perty in  Scotland. 

7.  That  the  trust-disposition  is  void  and  inoperative,  in  respect 
that  the  instructions  with  regard  to  the  disposal  of  the  property, 
heritable  and  moveable,  of  the  late  Mr  Dick,  contained  in  the  lat- 
ter will  and  testament,  relate,  and  were  intended  to  relate,  only 
to  the  property  carried  by  that  instrument,  and  that  no  mention  is 
made  in  this  testament  of  the  trust-disposition,  or  of  the  property 
therein  described,  nor  are  any  directions  given  therein,  nor  were  any 
instructions  intended  to  be  given  therein,  with  respect  to  the  heri- 
teUe  property  described  in  the  trust-disposition. 

8.  That  the  trust-disposition  is  void  and  inoperative,  in  respect 
that  there  does  not  exist  any  other  will  or  codicil,  or  any  writing 
whatever,  dedaratory  of  the  purposes  for  which  it  was  granted ; 
and  consequently,  the  grantees  being  trustees  for  no  purpose  what- 
ever, have  no  legal  interest  or  right  to  resist  the  claim  of  the  pur- 
suer, as  heir-at-kiw. 

VOL.  VI,  2  E 
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19  May  1831.  In  sapport  of  the  abore  pleas,  and  espedaliy  the  7di  and  8dm«. 
^^y"^  ference  was  made  to  the  case  of  Trotter  v.  Trotters,  5  Deeeobcr 
Macidrana      1^^^'  affirmed  in  the  House  of  Lords. 

Otben. 

Pleaded  for  the  defenders— 

L  The  general  trust-disposition,  dated  14  November  I888»  ii 
valid  and  effectual,  as  containing  proper  dispositive  words,  soflkioit 
to  constitute  a  conveyance  of  heritable  property ;  EnL  liL  8.^; 
Mitchell  V.  Wright,  21  Nov.  1759^  1£  8082 ;  Robertson  v.  Bo- 
bertson,  17  June  1786,  M  15,947. 

2.  Hie  trust-disposition  of  1823  is  not  revoked  by  the  hte 
will  and  testament  of  18  May  1827,  which  merely  revokes  <aD 
<  will^  previously  executed  by  the  testator.  It  has  no  referenee 
to  the  trust-disposition,  which  is  not  a  will»  but  a  de  prsesenti  coo* 
veyance  of  real  property.  Besides,  the  question  of  revocation  nmt 
be  decided  by  the  Uw  of  Scotiand,  by  which  it  is  fixed  tiiat  a  oon- 
veyance  of  Scottish  heritage  cannot  be  effectually  revoked  by  at» 
tament,  or  improbative  writing ;  Dundas  v.  Dundas,  25  Feb.  1788^ 
M.  15,585,  reversed,  21  May  1788 ;  Henderson  w.  Wiboa  and 
Melrille,  31  Jan.  1797,  JIf.  15,444,  and  15,449,  reversed  S9 
May  1802,  M.  App.  Tailzie^  No.  3 ;  Fwdyce  v.  Codcbnn,  5  Jiljr 
1827 ;  Brack  v.  Hogg,  23  Nov.  1827. 

3.  The  trust-disposition  of  1823  is  suffidentiy  connected  by  le* 
ference  with  the  latter  will  and  testament  The  latter  k  no  dook 
ineffectual,  as  an  actual  conveyance  of  heritaUe  property  in  Sio(- 
land ;  but  it  is  valid  and  effectual,  as  an  exposition  and  direction  to 
die  defenders  of  the  testator^s  wishes  and  intentions,  as  to  tiie  d» 
posal  of  his  heritable  property  in  Scotiand,  which  had  been  pre- 
viously conveyed  to  tiiem  by  tiie  trust-disposition.  The  twodradi^ 
taken  together,  constitute  a  sufficient  and  effectual  disposal  <^  Mr 
Dick's  Scotch  property,  so  as  to  exclude  tiie  interest  of  his  heiiMi^ 
law.  The  question  of  the  connection  and  joint  effect  of  these  deed% , 
as  constituting  a  sufficient  settiement  of  the  Scotch  heritage,  nnatj 
be  determined  by  tiie  law  of  Scotiand  ;  WiUocks  o.  Oditerlony, 
14  Dec.  1769 ;  tiie  cases  of  Fordyce  and  Blade,  ut  supra,  Keir 
r.  Vaughan,  24  Feb.  1829. 

4.  The  trust-disposition  of  1823  is  not  revoked  or  affected  by  tht] 
cancelled  supplemental  deed  of  July  1827.  The  pursuer  oaonot 
found  upon  the  latter  deed  to  any  effect  in  the  present  action.  B 
the  supplemental  deed  subsist^  at  all,  it  must  exdnde  the  pursneft 
and  cut  off  his  interest  to  pursue  tiie  present  action.  If  it  be  not 
a  subsisting  deed,  it  cannot  affect  the  deed  of  1823 ;  Batiej  % 
Small,  2  Feb.  1815 ;  Rowan  v.  Alexander,  22  Nov.  1775,  M 
11,371;   Donaldson  v.  Mackenzie,  20  July  1776,  Bliffh,  vol.  il 
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646;  Dnke  of  Bosburghe  v.  Wauckope,  13  Dec.  1816,  affiimed  19  May  1831. 
25  Mqr  18Se»  BUgfi^  iL  61d;  T&Bef^s  Lam  if  Exeeuton^  15,  6tli     ^-^y^^ 
edit;  Caaqpbell  v.  Creditore  of  Aacbinhreck,  19  June  1745,  Pole.  -^^^^J^^^^ 
wAKama,  M.  14»10L  Othen. 

The  Lord  Oidiiiary,  after  advisitig  cases,  proDOuneed  the  follow^ 
kf^mteriocator :  <  Finds,  that  the  deed  of  trust  executed  by  James 
Dm^  deceaaed,  aoeoiding  to  die  forms  of  the  lair  of  Scotland,  of 
dite  the  14  N«renber  16fi8|  was  not  revoked  by  the  last  will 
and  testament,  also  executed  by  the  said  James  Dick,  of  date  the 
18  May  1827,  or  by  any  other  deed,  instrument,  or  act :  Finds, 
tkat  the  said  deed  of  trust  is  subsistingv  and  efiectual  to  convey 
to  the  persons  therein  named^  and  to  the  survivors  or  survivor  of 
tbsm,  the  whole  heritable  property  of  the  deceased,  situated  in 
Sostfamd,  in  whick  he  was  vested  at  the  time  of  his  death,  subject 
ts  the  eifect  of  the  obligatioiis  of  trust  therein  expressed :  Finds, 
diat  it  being  admittedf  that  the  said  last  will  and  testament,  of 
dkte  the  18  May  1837,  and  the  codicil  of  20  November  1827,  exe- 
cntsd  aceording  to  the  forms  of  the  law  of  England,  where  the  tes- 
tier had  his  dcmiidl,  are  in  all  respects  valid  and  effectual  to  their 
paiposes  under  that  law,  and  there  being  no  ground  for  alleging 
that  there  is  any  tedmical  ambiguity  in  the  terms  or  clauses  there* 
of,  the  question  as  to  the  effect  of  the  obligations  of  trust,  express- 
ed in  the  said  trust-deed,  in  relation  td  the  testator's  property  in 
Scstboid,  by  reference  to  the  purposes  specified  and  contahied  in 
a  last  will,  previously  executed,  or  to  be  specified  and  contained 
in  aay  will,  codicil,  or  other  writing  which  the  testator  might  af- 
terwards execute,  in  the  application  of  the  said  obligations  of  trust, 
to  the  purposes  actually  specified  and  contained  in  the  said  last 
vill  and  te^ament,  of  the  18  May  1827,  and  the  codicil  of  tiie 
90  November  1827,  is  a  question  which  must  be  determined  ex- 
elosively  by  the  law  of  Scotland :  Finds  it  fully  settled,  as  matter 
sf  the  law  of  Scotland,  that  an  heritable  estate  may  be  effectually 
esnveyed  by  a  trust-deed,  in  the  form  of  the  trust-deed  executed  by 
James  Dick,  and  that  the  obligations  of  trust,  provisionally  crea- 
ted, by  reference  to  any  will  to  be  afterwards  executed,  may  be 
effectually  perfected  and  defined  by  a  testamentary  deed,  or  will 
executed  according  to  the  law  of  the  place  where  the  testator  is 
domiciled,  though  not  bearing  the  forms  of  the  law  of  Scotland  : 
Ffaids,  that  in  this  case,  the  provisions  of  trust  in  the  trust-deed 
are  so  had  down  and  expressed,  as  to  apply  with  effect  to  the  pur^ 
]>oees  specified,  and  contained  in  the  said  hst  will  and  testament, 
and  the  said  codicil,  and  that  there  is  no  incongruity  which  can 
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prevent  such  application :  Therefore,  sustains  the  defences,  and 
assoilzies  the  defenders,  and  decerns,  bult  finds  no  expenses  due.* 

<  Note. — The  daises  of  election,  quoted  by  the  pursuer,  as  being 
held  to  depend  on  liie  law  of  England,  are  entirely  different  bm, 
this  case.  In  them,  the  question  depended  wholly  on  an  En^isli 
deed:  But  here  the  operative  deed  is  a  Scotch  deed :  TheEnglidi 
deed  is  but  incidental  to  it ;  and  though  an  English  lawyer,  look- 
ing  at  that  deed  alone,  might  very  possibly  say,  that  the  purpoges 
expressed  do  not  go  beyond  the  .property  carried  by  it,  he  ooold 
give  no  legal  opinion  as  to  the  effect  of  the  trust-deed,  to  extend 
the  operation  of  the  same  purposes  to  the  Scotch  heritable  estate; 
because  that  would  plainly  be  to  judge  of  the  effect,  not  vi  Ae 
English  deed,  but  of  the  Scotch  deed. 

<  The  questions  arising  imder  the  law  of  Scotland  £rom  the  &ct8 
in  the  record  are  so  clearly  treated  in  the  cases,  and  the  aign- 
ment  of  the  defenders  appears  to  the  Lord  Ordinary  to  be  so  con* 
clusively  supported  by  the  authorities  referred  to,  that  he  tUnb 
it  unnecessary  to  express  the  grounds  of  his  opinion  on  the  seve- 
ral points  discussed,  more  particularly  than  he  has  done  in  Ik 
above  interlocutor.  The  way  in  which  a  title  is  to  be  completed, 
and  the  testator's  design  carried  into  effect,  is  a  matter  in  wldeh 
the  pursuer  has  no  interest,  if  he  cannot  reduce  the  setdement' 


Opinion  of 
Court. 


The  pursuers  having  brought  this  interlocutor  under  rerieir, 
tjord  Craigie  said,  that  he  had  formed  an  opinion  different  firom  that 
of  the  Lord  Ordinary.  It  appeared  to  his  Lordship,  1.  That  the 
law  of  domicil,  as  it  was  called,  did  not  govern  the  present  ease,  w 
fiu*  as  it  related  to  heritage  or  real  property  in  Scotland. 

2.  That  testaments  or  latter  wills,  wherever  executed,  or  in  what- 
ever form  they  might  be  attested,  were  ineffectual  to  transmit  real 
estates  in  Scotland,  or  to  afford  grounds  of  an  action  for  obliging 
the  neir  to  convey. 

8.  That  where  the  necessary  consequence  of  setting  aside  a  deed 
relating  to  real  estate  in  Scotland,  as  executed  on  deathbed,  was 
to  let  in  a  prior  bona  fide  deed  in  liege  poustie,  by  whidi  the  heir 
had  been  excluded,  and  where  of  course  he  had  no  longer  any  in- 
|erest  direct  or  consequential  in  the  succession,  there  was  no  room 
for  a  challenge  on  his  part. 

But  where  the  liege  poustie  deed  had  been  put  an  end  to  by  can- 
cellation, or  by  revocation,  or  where  the  party  fiivonred  by  the  deed 
was  incapable  of  taking,  or  where  the  only  parties  therein  named 
could  not  in  any  possible  event  take  benefit  from  the  deed,  and  still 
more,  where  the  liege  poustie  deed,  as  in  this  case,  was  a  mere  pre- 
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text  or  device  for  evading  the  law  of  deathbed  in  Scotland,  no  ef-  19  May  1831 
feet  could  be  given  to  it.  ^^'^V^^ 

4  That  it  was  not  the  law  of  Scotland  that  any  writbg,  however  ^^^^d 
exceptionable  in  its  own  nature  or  form  to  convey  or  burden  real  Others, 
property  in  Scotland,  might  be  rendered  effectual  by  a  deed  prior  (Ciji^of 
or  posterior  to  it»  in  which  the  Soots  forms  of  law  had  been  obser-  Court. 
ved ;  and  particularly,  that  it  was  not  competent  by  a  liege  poustie 
deed  to  render  effectoal  another  deed  per  se  not  actionable,  either 
in  respect  of  its  external  form,  or  from  its  being  a  testament  or  lat- 
ter wiH.    It  appeared  to  his  Lordship,  that  the  decisions  of  the 
Conrt,  when  carefully  examined,  did  not  support  a  contrary  doc* 
trme,  and  that  most  of  tliem  were  given  in  circumstances  very  dif- 
ferent from  those  which  occurred  in  the  present  case. 

5.  Hiat  where  the  liege  poustie  deed  was  not  intended  to  give 
benefit  to  any  individual,  but  merely  to  exclude  the  law  of  death- 
bed, it  ought  to  be  held  ineffectual,  in  whatever  form  the  subse- 
quent deed  might  be  prepared,  and  still  more  where  the  deed  was 
hf  the  law  of  Scotland  liable  to  challenge  on  the  head  of  deatiibed 
or  othenrise. 

The  nature  and  fonn  of  the  deeds  referred  to  required  particular 
attention.  Although  a  good  deal  had  been  said  with  regard  to  a 
wDl  executed  in  1823,  and  what  is  called  a  supplementary  deed  in 
1S27,  these  were  properly  left  out  of  view  by  the  Lord  Ordinary, 
both  of  tiiem  having  been  cancelled,  and  the  terms  of  the  former 
niknown. 

The  material  writmgs  are,  1.  the  deed  called  <  General  dispo- 
<ntion,'  14  Nov.  1823;  2.  the  last  will  and  testament,  18  May 
1827,  and  codicil,  20  Nov.  1827.  The  first  of  these  deeds  is  of 
the  most  meagre  and  inefficient  description.  It  contains  nothing  to 
Ae  prejudice  of  the  heir ;  and  it  gives  no  right,  nor  even  the  hope 
of  succession  to  the  disponees,  nor  to  any  one  else.  Although  uses 
and  trusts  are  mentioned,  none  are  specified ;  and  it  refers  to  wills 
and  testaments  executed,  or  to  be  executed.  The  deed  itself  is  in- 
formal by  the  law  of  England  for  conveying  real  estate,  not  being 
anthentieated  as  directed  by  the  statute  of  frauds ;  so  that  if  the 
effect  of  die  will  and  codicil  in  1827  depended  upon  their  being 
combined  with,  and  essentially  supported  by  it,  the  result  of  it  in 
an  English  court  of  law  appears  sufficientiy  obvious.  But  the  ques- 
tion now  to  be  decided  does  not  depend  upon  the  law  of  England, 
but  exclusively  upon  the  law  of  Scotland  in  regard  to  real  estate  in 
Scotland. 

Agab,  idth  regard  to  the  writings  in  1827,  they  are  denomina- 
ted, and  are,  in  all  respects,  a  will  and  testament,  with  a  codicil 
annexed,  and  nothing  else.     They  lire  not  authenticated  according 
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19  May  1831.  to  the  law  of  Scotland ;  tliey  do  not  contain  the  name  of  the  wri- 
ter of  the  deed,  nor  the  desig^nation  of  the  witnesses,  as  required  by 
the  law  of  Scotland,  and,  by  themselves,  they  could  have  no  ef- 
fect in  the  conveyance  or  burdening  of  real  estate  in  Scotland. 

The  form  and  tenor  of  these  writings  would  be  quite  suffirient 
to  prove  what  was  truly  intended  by  the  parties ;  but  this  is  ilall 
further  ascertained  by  die  letters  of  corTeq)oiidence  which  pasBed 
between  the  testator  and  his  legal  advisers.  Although  petha^aot 
admissible  for  controlling  what  is  contained  in  the  writii^,  tkey 
appear  legal  and  decisive  in  proving  the  design  and  object  of  Ike 
testator,  viz.  to  evade  the  law  of  Scotland  in  the  disposal  of  rad 
estate  in  Scotland,  and  thereby  lo  injure  the  ri^hte  of  the  hein  ef 
law. 

The  other  Judges^  however,  were  of  a  different  opinion,  and  con- 
curred in  the  interlocutor  of  the  Lord  Ordinary.     Lord  Gilluimi 
— That  there  being  no  question  ol  deathbed  involved,  and  both  the 
Scotch  trust-deed  and  the  English  will  being  formal  and  vdid,  ac- 
cording to  the  laws  of  the  respective  countries,  he  considered  tk 
question  to  be  attended  with  no  dilBBculty  in  point  of  law ;  for  sinee 
the  decision  of  the  House  of  Lords  in  1769,  in  the  case  oi  Willod 
V.  Ochterlony,  which  had  been  followed  by  a  series  of  judgments  in 
this  Court,  he  held  it  to  be  a  fixed  point  in  the  kw  of  SeotbiMi, 
that  a  conveyance  of  lands  ^or  other  heritaUe  subjects  to  tnutees, 
containing  the  proper  dispositive  words,  and  executed  aooordii^  to 
the  proper  feudal  forms,  to  be  held  by  these  trustees  for  suck  pur* 
poses  as  the  disponer  had  already  directed  in  a  sq^arate  wriliBg,  or 
should  thereafter  so  express,  was  an  effectual  conveyance  in  trust,  and, 
combined  with  such  instructions,  gave  power  to  the  trustees  to  eany 
into  effect  the  will  of  the  disponer,  as  therein  eapressed.    It  ivaaa 
different  and  a  more  difficult  question,  and  one  which  ooearred  in  tbe 
case  of  Lady  Essex  Kerr,  wheie  it  was  deliberately  considered  by  (k 
whole  Court,  whether  such  writing  of  instruedons  was  e&ctual  for 
this  purpose,  if  executed  upon  deathbed ;  and  the  majority  of  tbe 
Court  was  of  opinion,  that  even  in  that  case  the  writing  was  efeo- 
taal,  it  being  there  held  that  the  heir-4it-law  was  barred  by  want  of 
interest  from  challenging  the  deed,  on  the  ground  that,  if  set  aside, 
the  heir  would  thereby  occasion  a  de&ult  provided  for  in  a  piior 
liege  poustie  deed,  in  the  event  of  which  de&ult  the  liege  poosde 
deed  had  disponed  in  favour  of  the  testator's  next  of  kin.    His 
Lordship  had  entertained  a  different  opinion ;  and  although  bomid 
to  bow  to  the  judgment,  he  could  not  surrender  that  opinion.   Bot 
no  such  difficulty  occurred  in  the  present  case ;  and  the  English 
will  being  admitted  to  be  valid  according  to  the  law  of  England^  tke 
Court  were  called  upon  to  decide,  according  to  the  law  of  Scotland, 
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whether  the  ioatructioiis  contained  in  the  will  were  so  oonnected  19  May  issi. 
with  the  reference  in  the  trust-deed  to  such  future  writing  of  in-    ^^N*^ 
Btmetionsy  as  to  make  an  effectual  conveyance  of  heritage  in  Scot-  M^kl^'^d 
bud ;  and  this  was  a  question  of  Scottish  law,  and  for  the  decision  Others. 
«f  the  Judges  in  Scotland,  and  the  Court  were  not  called  upon  to  opinion  of 
ask  the  opinion  of  English  lawyers,  whether  the  last  will  and  tes-  Court, 
tament,  either  taken  by  itself,  or  in  conjunction  with  the  trust-deed, 
oould  cany  heritage  in  Scotland. 

The  Lord  President  observed — That  the  instructions  in  the  Eng- 
lUi  will  being  quite  dear  and  explicit,  he  thought  them  entitled  to 
the  same  weight,  and  to  the  same  legal  effect,  as  if  they  had  been 
engrossed  in  the  trust-deed  itself  by  which  the  real  property  was 
Tested  in  the  trustees.  The  two  combined  formed  parts  of  the  same 
settlement,  and  were  to  be  judged  of  accordingly.  If  his  Lordship 
eooldhave  concurred  with  Lord  Craigie  in  considering  this  to  be  a 
esse  of  evasion  of  the  law  of  deathbed,  he  might  have  come  to  the 
same  conclusion  with  his  Lordship  in  thinking  that  the  deeds  ought 
to  be  reduced.  But  he  did  not  consider  it  to  be  so.  With  regard, 
agam,  to  the  nuudm,  that  a  If^tter  will  in  our  law  is  to  be  presumed 
to  have  been  made  on  deathbed,  it  cannot  apply  to  this  case ;  for  it 
is  aAnktftd  that  it  was  executed  in  liege  poustie,  and,  indeed,  it  is 
aotoiioas  that  the  testator  came  down  to  Scotland,  and  lived  a  con- 
oderaUe  time  afiberwards.  Hie  presnnqition  referred  to  is  merely 
apnBSomptio  juris,  which  must  give  way  to  proof  of  the  contrary ; 
and  it  would  be  absurd  to  hold  a  deed  to  have  been  executed  on 
deathbed,  if  it  could  be  proved  to  have  been  executed  twenty  years 
before  the  death  of  the  testator.  A  will  is  not  in  point  of  &ct,  or  of 
hw,  a  deathbed  deed,  if  it  be  proved  to  have  been  executed  in  liege 
panatie.  Here  die  trust-deed,  uriiich  was  undoubtedly  executed  in 
hege  poustie,  refers  to  a  previous  wilL  Surely  this  will  cannot,  on 
the  Iqpal  preaomption  referred  to^  be  held  to  have  been  executed 
en  deathbed ;  and  with  regard  to  the  will  afterwards  made,  and 
irandedon  by  the  defenders,  this  is  ako  admitted  and  proved  to  have 
heea  executed  in  liege  poustie,  and  must  therefore  be  considered 
as  baring  been  engrossed  in  the  trust-deed,  which  declares,  that 
aiqrsuchwill  is  to  be  held  as  part  of  it  With  regard  to  the  mean- 
ing and  effect  of  the  two  combined,  as  relates  to  heritage  in  Scot- 
Imd,  that  is  a  question  f<v  us  to  decide,  and  not  for  the  lawyers 
er  judges  of  England. 

Lord  Balgray  concurred. 

The  Canrt  aceiHtUngly  adhered  to  the  interlocutor  of  the  Lord  Judgment. 
Ordinary  on  the  merits ;  but  with  regard  to  the  expenses,  without 
mteodbg  to  lay  down  any  general  rule  on  the  subject,  they  found, 
00  a  modon  of  the  pursuers,  who  had  reclaimed  against  that  part  of 
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19  May  1S31.  ^^^  interlocutor  of  the  Lord  Ordinary,  that  the  expenses  must  be 
CameronT^  pwd  oiit  of  the  tnist-fiinds,  it  being  Uie  interest  of  the  trustees  to 
Mackie  and      have  the  question  settled  by  a  judgment  of  the  Court 

Others. 

Lord  Mowmaffy  Ordinary.  Act,  Lord  AdoocaU,  fJtffre^,)  ShaUt  Mw.  CMm 
ff  BumeUt  Agents.  A\U  Dean  of  Foe,  fHopoJ  H,  T,  Robertaon,  Adam  Ptkr> 
son.      Peanofh  VF«Rie  Jp  Robertson,  W.  S.  Agents.        D.  Clerk. 

c. 


SECOND  DIVISION. 
No.  CIV.  19  May  1831. 

LADY  GRANT 

against 

THOMAS  HALL. 

Tack. — Jurisdiction. — L  A  clause  empowering  a  landlord  to  ter- 
minate a  lease  in  the  event  of  Ae  tenant  granting  a  trusteed  for  be- 
f^oof  of  creditors,  wiOj  on  the  execution  of  such  deed,  support  a  re- 
moving before  the  SSieriffi 

II.  Whether  the  irritancy  of  a  lease,  consequent  on  the  tenant  grantag 
a  trust  for  behoof  of  creditors,  bepurgeable  by  their  acceptance  of  a 
composition  ? 

The  pursuer  let. to  the  defender  a  £Burin  for  the  period  of  nineteen 
years,  from  Whitsunday  1826,  agreeably  to  certain  articles  and 
conditions  for  a  lease  settled  between  them,  amongst  which  was  the 
following :  ^  And  as  much  inconvenience  occurs  on  occasioos  of 

*  insolvency  of  tenants,  from  interference  of  creditors,  whereby 

*  the  rights  of  the  landlord  are  often  much  injured  and  defeated,  it 

<  is  expressly  covenanted  and  agreed  upon,  that  if  the  tenant  of 
^  this   possession   becomes   bankrupt,   by  execution  of  diligence 

*  against  him,  or  if  he  grants  any  conveyance  or  trust-deed  to  or 
^  for  behoof  of  his  creditors,  in  any  such  event  his  lease  shall  ter- 
^  minate,  and  the  farm  return  to  the  proprietor  at  the  first  term  of 

<  Whitsunday  thereafter,  to  be  at  his  disposal,  and  who  shall  there- 

<  upon  have  right  to  charge  the  tenant  to  remove  before  the  Judge 

<  Ordinary,  in  the  usual  form,  as  if  at  the  expiry  of  a  lease.  But, 
^  in  sucli  event,  if  any  surplus  rent  exceeding  L.5  sterling  yearly 

*  is  obtained  for  the  farm  in  a  fair  bona  fide  manner,  when  let 
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<anew  under  these  or  siinilar  articles  and  conditions,  the  same  19  May  1831 

<  shall  be  accounted  for  annually  when  recovered,  and,  after  pay- 

<  ment  of  the  rent  to  the  creditors  or  trustee,  during  the  remainder 
( of  the  lease/ 

The  defender  afterwards  becoming  insolvent,  executed,  upon  8 
September  1828^  a  trust-deed,  for  behoof  of  his  creditors,  of  his  farm 
stocking,  crop,  and  all  his  other  property,  except  the  lease  itself, 
which  it  was  not  competent  for  him  to  convey.  The  trustees  ac^ 
cordingly  sold  part  of  the  stoddng  and  odier  efiects,  and  paid  ar- 
rears ot  rent;  and  security  was  found  to  the  landlord  for  that  due 
at  Whitsunday  1829.  Soon  after  granting  the  trust-deed,  the  de- 
iipnder  made  an  offer  of  a  composition  of  15s.  in  the  pound,  which 
was,  at  the  time,  accepted  by  many  of  the  creditors. 

Afterwards,  in  the  beginning  of  1829,  the  pursuer  raised  the 
present  action  b^ore  the  Sheriff  of  Aberdeenshire,  founding  on  the 
condition  of  the  lease  above  quoted,  and  the  fact  of  the  defender's  in- 
sdrency,  andthegranttngof  thetrus^-deed;  and  concluding,  *There- 

<  fore,  it  should  be  found  and  declared  that  the^  foresaid  trust-deed 
'  has  been  granted,  and  that  thereby  the  said  Thomas  Hall  has  in- 
( eorred  the  irritancy  in  the  said  articles  and  conditions  for  a  lease ; 
( and  the  same  being  so  found  and  declared,  it  ought  and  should  be 

<  fiffdier  found  and  declared,  by  decree  foresaid,  that  the  said  Tho- 
'  mas  Hall  has  forfeited  all  right  and  title  to  a  lease,  in  terms  of 

<  the  said  articles  and  conditions,  and  to  the  lands  thereby  agreed  to 
'  be  set,  and  that  the  said  agreement  for  a  lease  terminates,  and  that 
'  the  same  returns  to  the  proprietor  as  at  the  term  of  Whitsunday 

<  first;  subject  always  to  the  condition  before  mentioned,  as  to  the 

<  surplus  rent  in  ftivour  of  the  said  creditors  or  trustees,  during  the 

<  remainder  of  the  period  agreed  upon  for  the  said  lease ;'  and  the 
said  Thomas  Hall  diould  be  ordained  to  flit  and  remove  from  the 
farm  at  Whitsunday  first.  In  the  course  of  the  action,  the  pursuer 
foanded  on  a  letter  from  the  defender,  of  date  17  October  1828, 
in  which  he  acknowledged  that,  by  granting  the  trust-deed,  his  lease 
would  be  at  an  end  at  Whitsunday  thereafter. 

The  defender  offered  to  prove  in  the  inferior  court,  that,  before 
the  action  was  raised,  all  his  creditors  had  agreed  to  discharge  him 
for  a  composition ;  that  he  had  been  discharged  accordingly,  and  the 
trust-deed  was  in  fiict  at  an  end ;  and  that  he  had  stocking  on  the 
brm  worth  L.260,  or  equal  to  two  years'  rent,  independently  of  the 
fonds  required  to  pay  his  composition. 

The  Sheriff,  <  in  respect  of  the  condition  in  the  lease,  and  the  ^ 

*  acknowledgment  contained  in  the  letter  of  the  defender  conde- 

*  Bcended  on,  as  well  as  what  is  acknowledged  on  the  record,  and 
'  proved  in  process,  and  that,  according  to  the  decisions  of  the  Su- 
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19  May  1831.  <  preme  Court,  the  matter  ofefed  to  be  proved  by  the  ^fender  is 
^  not  relevant,  decerns  against  the  defender  as  libelled ;  reservii^ 
^  to  the  defender,  his  trustees,  or  creditors^  as  the  ease  may  be,  soeh 
<  claim  for  surplus  rents  as  may  be  competent  to  them.' 


Grant  v«  Hall. 


Defender's 
Pleas. 


In  conjoined  processes  ci  advocation  and  sospennon,  due  defend- 
er pleaded — 1.  This  action  was  inoompetent  before  the  iofetior 
court,  being,  both  in  form  and  substance,  a  dedanitor  of  feifekore 
of  a  real  right  The  cimelnsion  of  the  summims  for  removii^  de- 
pended on  the  previous  declaratory  and  reductive  conclusions ;  and 
the  Sheriff  could  not  have  deddcNl  even  on  that  oondufflon, 
the  others  had  been  disposed  of  in  die  pursuer^s  fevoor,  by  tlic 
potent  court ;  Young  v.  O'Rourk,  25  May  1826,  S.  Sf  D. ;  Hoca 
V.  Maclean,  19  Jan.  1890. 

2.  The  creditors  having  agreed  to  accept  a  composition  befine 
the  action  was  brought,  there  was  then  no  trust  in  operation  or  in 
existence  to  which  the  clause  in  die  lease  founded  on  could  be  ap- 
plicable, and  consequently  the  action  was  incompetent  and  Lciele- 
vant 

3.  Even  if  the  trust-deed  had  not  been  canodled,  and  the  trust 
extbguished  by  the  acceptance  of  a  eompoaiti<m  before  the  oon- 
mencement  of  die  action,  yet,  the  irritancy  being  of  a  penal  aahme, 
it  was  competent  to  purge  the  same  before  decree ;  and  the  credi- 
tors having  received  payment  of  their  compositions  in  Fehmavy 
1829,  as  is  instructed  by  the  discharge,  the  trust  was  theneefep- 
ward  at  an  end,  and  the  irritancy  was  thus  completely  pmrged  be- 
fore any  decree  was  pronounced  by  the  Sheriff;  H(^  o*  Marton, 
4  March  1824. 


Pursiiar's 
Pleas. 


The  pursuer  amwered — L  There  was  no  necasnty  first  to  ob- 
tain decree  in  a  dechurator  raised  in  the  Siq>reme  Court,  before  nos- 
ing the  action  of  removing  in  the  inferior  couxt.  Condusions,  soeh 
as  that  here  called  declaratory,  have  repeatedly  been  found  conqie- 
tent  in  similar  cases  before  tJie  Sheriff;  Dnmuaond  o.  Macphei^ 
S4M1,  9  July  1799,  M.  voce  Tackf  App.  No,  6 ;  Gordon  o.  Cop- 
land, 7  Dec  1805,  M.  ib.  No.  11 ;  Munro  v.  Miller,  11  Dec  1611; 
Forbes  v.  Duncan,  2  June  1812.  Besides,  the  lease  exprcasly 
bears,  that  a  removing,  founded  on  the  fects  which  here  oocuned, 
may  be  brought  before  the  Judge  Ordinary. 

2.  The  action  was  raised  while  the  composition  agreement  re- 
mained unsigned  by  a  considerable  number  of  the  defender's  credi- 
tors ;  and  he  did  not  obtain  a  discluu^e  from  any  of  them,  till  aAer 
the  action  was  raised.     There  is  therefore  no  room  for  the  plea  of  in- 
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ompetency  of  the  action  on  the  ground  of  the  trust  having  been  19  M«y  lasi. 
prenoudy  eztingniahed.  ^'^N'^^ 

8.  It  was  not  competent  to  purge  aueh  an  iititaaoy  as  diat  in  ques-  ^^°*  ^'  ^'^^^ 
toon  before  decree.    The  mere  &ct  of  giantiio^  a  tarust-deed  was  Pursuer's 
fixed  upon  by  the  parlies  as  a  proper  test  of  the  tenant's  circum*  ^^^ 
slviees,  entitling  the  landlord  to  nemove  him.     But  the  allegation 
on  which  this  plea  rests  is  disproved  I^  the  discharge  Uself ;  for 
the  date  of  the  subscription  o^  at  least,  one  of  the  creditors,  as  well 
IS  that  of  the  defender  himself,  is  posterior  to  the  removal  of  the 
eanse  into  this  Court 

The  Lord  Ordinary,  in  the  advocation,  remitted  the  cause  sim- 
pliciter  to  the  9ieri£^  in  ihe  suspension,  found  the  letters  orderly 
proceeded,  and  found  no  expenses  due ;  and  added  the  following 
Bote : — *  Note,  It  seems  fixed  in  practice,  diat  a  ckmse  in  a  lease» 
( thoi^  expressed  in  the  form  of  an  irritancy^  may,  if  truly  form^- 
( ing  a  reaaonable  condition  of  the  contract,  support  an  acdon  of 

<  removing  before  the  Sheriff  But  die  clause  in  the  lease  in  ques- 
( doD  appears  to  the  Lord  Ordinary  to  be  of  this  description.    The 

<  landlord  has  clearly  a  fair  and  legitimate  object,  in  stipulating  that 

<  he  shall  have  a  tenant  ostensibly  firee  from  embarrassment ;  and 

<  die  granting  of  a  trust-deed  for  the  behoof  of  creditors  has  been 

*  fixed  upon  by  the  parties,  as  one  of  tiie  tests  for  ascertaining  tiie 

<  privation  of  that  character,  to  which,  more  particularly  consider- 

*  log  the  equitable  condition  in  fovour  of  the  tenant  attached  to  tiie 
( dause  in  tiie  present  case,  tiiere  does  not  seem  to  be  any  objee- 
'  don.     It  is  true,  tiiere  still  may  remain  the  question,  how  for  the 

<  irritancy  may  be  purged ;  or,  in  other  words,  how  &r  the  breach 

<  of  die  condition  admits  of  being  taken  off  by  subsequent  fulfil- 

<  ment     But  even  admitting  tiiis  to  be  competent,  it  does  not  ap- 

*  pear  to  the  Lord  Ordinary  that  it  could  avail  the  tenant  in  the 

*  present  case.     Considering  the  terms  and  the  object  of  the  stipu* 

<  lation  in  question,  he  does  not  think  that  the  operation  of  tiie 
'  cfanise,  rendering  the  tenant's  right  dependent  on  the  non-execu- 
^  don  of  a  trust-deed  in  fovour  of  creditors,  can  be  held  to  be  ex- 
( daded,  by  his  compounding  with  those  creditors  at  the  rate  of 
'  158.  b  tiie  pound.  Even  supposing  the  irritancy  arising  from  se* 
'  qaestration  be  puigeable,  it  could  hardly  be  maintained  tiiat  it  was 

<  actually  purged  by  the  statutory  dlschaige  of  the  tenant,  on  the 
'  payment  of  a  penny  in  the  pound  to  his  creditors.  It  rather  ap- 
'  pears  to  the  Lord  Ordinary,  that  in  such  cases,  nothing  short  of 
'  fiill  payment  could,  even  in  the  most  fovourable  view  for  the  te- 

*  nant,  be  held  to  rehabilitate  him  in  the  sense  of  the  condition  of 

*  the  lease. 
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19  May  1831.      «  But,  besides,  the  tenant  seems,  in  the  present  case,  to  have 

^^V^"^    *  barred  himself  from  urging  such  a  plea,  by  his  letter  of  the  17  Oo- 

*  *  <  tober  i829,  in  which  he  acknowledges,  that,  •  by  the  tnist^leed 

^*  I  have  granted,  my  lease  of  Braehead  fieurm  of  Monymusk  is  at 

*<  an  end  at  Whitsunday  next'     The  right  to  purge  an  irritancy 

<  may  certainly  be  waived,  and  it  appears  to  have  been  waived  -by 

<  this  letter,  which  does  not  seem  to  be  exposed  to  any  valid  objec- 
« tion.' 

The  Cottrt  unanimously  refused  a  reclaiming  note  by  tbe  de- 
fender. 

Opioion  of  Lord  OringletU  said. — Where  it  is  competent  for  the  Judge  Or- 

Court.  dinary  to  give  decree,  it  must  be  competent  to  him  first  to  find  or 

declare  the  facts  upon  which  such  decree  must  proceed*  So,  in  tke 
act  of  sederunt  1756,  anent  removings,  the  Sheriff  is  to  declare  the 
irritancy  of  the  tack  in  consequence  of  the  tenant  suffering  two 
years'  rent  to  be  in  arrear,  and  thereupon  to  decern  in  the  remo?ing. 
Though  the  present  be  called  a  declaratory  action,  yet  it  is  clearly 
declaratory  of  a  fact  within  the  competency  of  the  Sheriff.  I  think 
the  interlocutor  periTectly  right 

Lcnrd  Glenlee  was  entirely  of  the  same  opinion.  It  was  neces- 
sary that  the  Sheriff  should  find  that  the  event  had  occurred,  in  which 
it  was  stipulated  in  the  tack  that  it  should  come  to  an  end.  This  U 
called  an  irritancy,  as  a  short  way  of  expressing  the  stipulated  con- 
dition of  the  tack.  His  Lordship  conceived  there  would  be  great 
absurdity  as  weU  as  hardship  in  holding  it  necessary  to  bring  a  for- 
mal declarator  before  a  condition  of  this  nature  could  be  enforced 
by  the  Sheriff.  With  regard  to  the  merits,  he  had  also  no  doubt 
that  the  interlocutor  was  right.  If  the  action  had  been  brought 
when  the  defender  wrote  the  letter  acknowledging  that  the  lease 
was  brought  to  a  conclusion  by  the  grant  of  the  trust-deed,  nothing 
could  have  been  said  against  it ;  for,  at  that  time,  the  trust  was  in 
operation,  and  there  was  no  agreement  whatever  by  the  creditors  to 
accept  a  composition.  There  was  in  fact  no  discharge  by  any  of 
the  creditors  till  after  the  record  was  closed  in  the  inferior  court. 
Though  sometimes  clauses  of  the  kind  in  question  may  bear  hard 
on  the  tenant,  this  is  not  the  case  here ;  on  the  contrary,  it  is  a 
very  humane  clause,  for  it  allows  the  defender  the  whole  benefit 
accruing  from  a  new  lease. 

Ixn'd  Meadowbank  was  of  the  same  opinion. 

Lord  Justice-Clerk. — The  Sheriff  has  carefully  guarded  against 

any  assumption  of  power.     I  concur  with  Lord  Glenlee  as  to  the 

hardship  and  absurdity  that  would  arise  from  holding  it  necessaryi 

first  to  come  to  this  Court  to  have  such  a  condition  of  the  agree- 


No.  104.  COURT  OF  SESSION.  415 

ment  between  landlord  and  tenant  as  here  occurs  declared,  before  19  May  1631. 
bringing  a  removing.  Upon  the  merits,  1  have  not  the  least  doubt  q^^'^'^^ii 
that,  under  the  ctrcunistances,  the  interlocutor  is  quite  right 

Uri  fUbrtom  Ordintiy.  For  the  pumier.  Dean  of  Fae.  fHope,J  Lvnudeiu 

James  M^hanea^  W.  S.  Agent.         For  the  defender,  Shmt^  Budherfiard.         Grdg 
t  Morton^  W.  &  Agents.        F,  Clerk. 

s. 


SECOND  DIVISION. 

No.  CV.  21  May  1831. 

J.  H.  GLASSELL  CAMPBELL 

offoinst 
LORD  JOHN  CAMPBELL. 

Tailzie. — Stat.  5  Geo.  IV,  c.  87. — The  maximum  of  pramsions 
which  this  statute  empoioers  an  heir  of  entail  to  grant  is  regulated 
by  the  rent  of  the  year  current  at  the  time  of  the  grantei's  death, 

Ladt  John  Campbell  died  on  22  Jsmuary  1828,  having  granted 
an  annuity  to  her  husband,  out  of  her  entailed  estate  of  Longnid- 
drjr,  under  authority  of  the  5  Geo.  IV,  c.  87,  which  entitles  an 
heir-female,  in  possession  of  an  entailed  estate,  to  provide  her  hus- 
band in  a  liferent  provision  from  such  estate ;  ^  provided  always, 

*  that  such  annuity  shall  not  in  any  case  exceed  one-half  of  the  free 

*  yearly  rent,  or  free  yearly  value,  as  aforesaid,  of  the  whole  of  the 

*  said  lands  and  estate,  after  all  deductions  to  be  made  from  the  same, 
<  in  the  manner  before  mentioned ;'  that  is,  <  after  deducting  the 

*  public  burdens,  liferent  provisions  to  children,  herein  after  speci- 

*  fied,  and  yearly  amount  of  other  burdens,  of  whatsoever  kind,  af- 

*  fecting  and  burdening  the  said  lands  and  estates,  or  the  yearly  rents 
'  and  proceeds  thereof,  and  diminishing  the  clear  yearly  rent  or 

*  value  thereof  to  such  heir  of  entail  in  possession, — all  as  the  same 

*  may  lumpen  to  be  at  the  death  of  the  granter.' 

Under  this  clause  the  question  occurred,  whether  the  rental  was 
to  be  estimated  by  the  rent  of  1827  or  1828 ;  the  next  heir  of  entail, 
the  eldest  son  of  the  marriage,  contending  that  the  former  ought  to 
be  the  role,  while  Lord  John  Campbell  insisted  for  the  adoption  of 
the  latter.  *  The  Lord  Ordinary  was  of  opinion,  that  the  rental  ought 
*to  be  established  by  the  rent  of  1828,  that  being  the  year  current 
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21  May  1831.  <  at  the  time  of  Lady  John  Campbell's  death,  on  the  S2  Jamary 
<  1628 ;  and  the  act  <^  Parliament  providing  that  the  provision  shall 
Campbeu/'      *  ^^^  exceed  one-third  of  the  free  yeariy  rent,  as  the  same  may  hap- 

*  pen  to  be  at  the  death  of  the  granter.'      The  Court  unanimondy 

"  ^^         concurred  in  this  opinion,  and  gave  judgment  acconfingly. 


Lard  Mtmarnff,  Ordinary.  For  tbe  heir  of  entail,  Jamutm,  Jofm, 

W.  S.  Agent.  For  Loni  J.  Campbelli  Dean  ofFac.  (Hopt.)        AkimUr 

Mon^pmmy,  W.  S.  Agent        F.  Clerk. 

S. 


SECOND  DIVISION. 


No.  CVI. 


21  May  1831. 


DONALD  MACINTOSH 

offoinst 
COLL  MACDONALD. 


Arrestment. — Arrestment  in  the  hands  of  an  heritabk  creditor  of  ike 
surplus  price  of  subjects  sold  by  him  in  virtue  of  his  security^  is  ef- 
fectualf  though  used  be/bre  payment  qftheprice^ 

The  pursuer,  in  virtue  of  powers  contained  in  an  heritable  bond, 
sold  the  subjects  over  which  the  security  extended,  in  March  1831, 
for  a  sum  exceeding  the  amount  of  his  debt,  payable  to  himself  at 
Whitsunday  following ;  although  the  purchaser  was  indulged  witk 
a  delay  till  October,  when  the  price,  with  interest,  was  actually 
paid  to  the  pursuer.  In  this  interval  of  delay,  the  surplus  price 
was  attached  by  arrestments  at  the  defender's  instance ;  and  the 
pursuer,  having  a  separate  personal  claim  against  the  common 
debtor,  brought  the  present  multiplepoinding ;  in  which  he  plead- 
ed, that  the  arrestment  was  inept,  being  used  in  his  hands  before 
he  had  received  the  price  of  the  subjects ;  Ersk.  iii.  6,  8 ;  Bdlj  u. 
75 ;  Stalker  v.  Alton,  9  Feb.  1757^  M.  745 ;  Haddow  v.  Campbell 
and  Co.  7  Dec  1796,  Af.  76a 

The  defender,  in  support  of  an  opposite  doctrine,  referred  to  tbe 
cases  of  Grierson  v.  Ramsay,  25  Feb.  1780,  M.  759 ;  Kyle's  Trus- 
tees V.  White,  14  Nov.  1827 ;  M^Crie  and  Others  v.  Lothian,  27 
Nov.  1828. 
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The  Lord  Ordinary  sustained  the  validity  of  the  arrestment ;  and  21  May  183f . 
dM  Gmri  muaumously  adhered,  holding  die  point  as  so  ruled  by    ^*^y^ 
tk  deosians.  M«:dondd. 

MMmhum,  (Miauj.        For  the  pnmtr,  M.  Tkamton,  SAtHmm.       D.  Mae.  Jn<lg»«ot. 
MmA,  W.  &  AgmC         For  the  MlMd«r»  Jo.  MmsiomUL         CoHMaetknuM, 
W.  S.  AgeDt.        F.  ClerL 

S. 


FIRST  DIVISION. 

No.  CVII.  81  May  1831. 

KEMBLES^  MASTERMAN  and  JOHNSON,  and 

Mandatary, 

affoimt 

ALEXANDER  MITCHELL. 

Cautioneiu — Guarantee. — A  merchant  having  unriUen  to  his  eor^ 
Tttpottdent^  thatj  *  in  Ae  event  of  any  reference  being  made  to  you 

*  regarding  the  reeponnbility  of  my  esteemed  jriend^^  ^c,  *  merchant 
<  m  this  cityy  I  shall  fed  miuch  obliged  by  your  stating  that  Ite  is  in 
'  exe^ent  credit^  andpossessed  of  capital  for  carrying  on  an  extensive 

*  trade  f  and  this  letter  being  Aeum  about  two  years  afterwards  to  a 
third  partyy  who^  on  the  faith  of  it,  advanced  goods  to  the  person 
Aerein  namedf  the  writer  of  the  letter  wasfiund  liable  for  the  price, 
M  Ae  bankruptcy  of  the  purchaser. 

Oh  24  January  1827,  the  defender,  Mr  Mitchell,  cashier  of  the 
Aberdeen  Town  and  County  Bank,  wrote  the  following  letter  to 
MesBTB  Jones,  Loyd  and  Co.,  bankers  in  London  :  <  Town  and 

*  Qmty  Bank^  Aberdeen.     Dear  Sirs,  In  the  event  of  any  refe- 

*  rence  being  made  to  you  regarding  the  responsibility  of  my  es- 
^  teemed  friend,  Alexander  Shand  junior,  Esq.  merchant  in  this 

*  dty,  I  shall  feel  much  obliged  by  your  stating  that  he  is  in  excel- 
*knt  credit,  and  possessed  of  capital  for  carrying  on  an  extensive 

*  business.    I  am,'  &c. 

On  8  October  1828,  Mr  Shand,  the  person  referred  to  in  this 
letter,  wrote  to  the  pursuers,  Messrs  Kembles,  Masterman  and 
Johnson,  wholesale  grocers  in  London,  in  the  following*  terms : 

*  Gentlemen,  I  have  promised  your  agent,  Mr  Black,  to  address 


418  DECISIONS  OF  THE  No.  107. 

31  May  1831.  <  some  of  my  orders  to  your  house.  I  believe  I  could  find  room 
^  for  a  lot  of  good  to  fine  middles,  15  to  20  hdds.  if  done  very  well; 
MasteraMn  ^  ^"^  Y^^  might  Send  me  samples  per  steamer  by  Leith,  or  to  tUi 
«nd  Johnson,  <  direct.  Please  mention  my  name  to  Messrs  Jones^  L^dj  and  Co^ 
*?  Mitchell      *  hankers^  as  I  expect  to  be  served- on  the  lowest  terms.    1  am,'  &c 

On  receipt  of  this  letter,  the  pursuers  made  application  to  Meam 
Loyd,  Jones  and  Company,  in  London,  and  were  shewn  the  letter  in 
favourof  Mr  Shand,  to  whom  they  immediately  wrote,  (13  October,) 
saying,  <  Sir,  Messrs  Jones,  Loyd  and  Company's  report  will  make 

*  us  desirous  to  cultivate  a  correspondence  with  you,  and  we  send 

<  with  this  some  averages  of  boards  in  our  possession,  which  we 
^  could  have  sent  if  yours  had  been  an  order,  instead  of  a  request 

<  for  samples.'  The  rest  of  the  letter  refers  to  the  sending  of  sam- 
ples and  their  terms  of  dealing.  On  receipt  of  this  letter,  Mr 
Shand  addressed  an  order  to  the  pursuers  for  twenty  hogsheads  of 
sugar,  of  the  value  of  about  L.  950.  The  sugar  was  accordingly 
dispatched,  (20  Oct) ;  but  soon  after,  in  consequence  of  some  in- 
formation in  regard  to  Mr  Shand's  circumstances,  the  pursuers 
wrote  to  their  agent  in  Aberdeen  to  stop  the  goods  in  transitu,  and 
they  dispatched  a  clerk  by  the  mail  to  Aberdeen  with  that  view. 
But  the  goods  had  been  delivered  before  the  receipt  of  the  letter, 
or  the  arrival  of  the  clerk,  and  Mr  Shand  g^nted  his  acceptance, 
27  October,  payable  in  London  two  months  after  date.  It  was  ge- 
nerally known  before  this  time  that  Mr  Shand  was  in  labouring 
circumstances;  and  on  8  November  following,  the  defender,  Mr 
Mitchell,  wrote  to  one  of  the  partners  of  Loyd,  Jones  and  Company, 
in  the  following  terms :  ^  My  dear  Sir,  About  three  years  since  I 

*  granted  a  letter  to  Mr  Alexander  Shand  junior,  of  this  place,  ad- 

<  dressed  to  your  house,  requesting,  that  if  reference  was  made  as 

*  to  his  responsibility,  you  might  give  a  fiavourable  opinion.    From 

*  various  circumstances  unnecessary  to  detail,  I  should  wish  this 

*  letter  recalled,  and  will  feel  obliged  by  your  not  acting  upon  it  in 

*  future,  if  any  reference  is  made,'  &c. 

Before  the  promissory-note  above  mentioned  by  Mr  Shand  be- 
came due,  the  pursuers,  by  their  law-agents  in  London,  intimated 
to  the  defender,  (27  Dec.)  that  they  should  hold  him  liable  for  the 
debt,  in  the  event  of  its  not  being  retired ;  and,  accordingly,  upon 
its  being  dishonoured,  when  it  fell  due,  (30  Dec.)  they  raised  the 
present  action  against  him  for  the  amount,  with  interest  from  die 

day  of  payment,  and  pleaded — 

< 

Pursuers*  L  The  letter  by  the  defender  to  Jones,  Loyd  and  Company,  of 

Pleas.  ^^  Ijjg  24  January  1827,  amounted,  in  law,  to  a  mercantile  gua- 

rantee in  &vour  of  Alexander  Shand. 
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.  jL  The  famkhings  in  question  baving  been  made  by  the  pur-  31  M«y  I83L 
saers  to  Shand,  on  the  fiiidi  of  the  guarantee  of  the  defender,  as 
communicated  to  the  pursuers,  die  defender  is  liable  for  these  fur-  Muterm«n 

nishll^.  and  Johnson, 

3,  The  defender,  by  his  whole  conduct,  and  particularly  by  *°MiteheiV 

leaving  the  guarantee  unrecalled  until  afiter  the  furnishings  were     ;- 

BUide,  by  discounting  bills  in  favour  of  Shand  for  the  price  of  the  pi^^g, 
n^an,  and  by  holding  him  out  as  still  solvent,  has  rendered  him- 

lelf  liable  for  tiiese  furnishings. 

4.  Even  holding  the  letter  to  be  merely  one  of  recommendation, 
at  it  ms  not  recalled  tempestiv^  but  allowed  to  remain  after  the 
defender  was  in  die  knowledge  of  Shand's  credit  being  doubtful^ 
ke  18  liable  for  fiimishings  made  in  consequence  of  that  recommend 
dition;  FM  m  Mer.  Guar.  234;  Prices  Excheq.  Rep.  86 ;  Bellj  u 
87L 

Pkaded  fbr  the  defender-^ 

1.  The  letter  written  by  die  defender  was  not  a  letter  of  gua-^  l>efend«r*t 
nmtee,  but  a  mere  character  of  the  person  to  whom  it  related,  ^^^' 
wUeh,  if  true,  or  bona  fide  believed  to  be  so,  could  not  afford  any 
gnmnd  for  subjecting  the  defender  in  the  present  claim. 

H  The  pursuers,  not  having  condescended  upon  any  facts  tend- 
ings to  instruct  that  the  letter  was  not  true,  or  not  written  and  de- 
Kvered  in  bona  fide,  have  no  claim  whatever  against  the  defender. 

3.  It  being  proved,  on  the  contrary,  by  the  correspondence,  that 
die  pnrsaers  themselves  never  viewed  this  letter  as  a  guarantee,         ^ 
bot  raly  as  a  mercantile  character,  and  that  they  trusted  to  their 
own  accredited  agent  in  Aberdeen  to  look  after  their  security,  die 
present  action  cannot  be  maintained. 

4  The  pursuers  having,  by  their  own  negligence,  or  that  of 
their  agents,  delivered  the  goods  under  circumstances  in  which, 
&e]r  admit,  that  it  would  have  been  prudent  that  no  such  delivery 
ihonld  take  place,  while  they  do  not  aver  that  they  gave  the  de- 
fender any  opportunity  of  acting  for  himself,  if  they  truly  held  him 
to  be  responsible,  are  not  entided  to  devolve  upon  him  the  loss 
tkence  arising.  And,  under  the  other  circumstances  established 
and  admitted,  they  are  in  mala  fide  in  maintaining  the  present  ac- 
tion. 

The  Lord  Ordinary  repelled  the  defences,  and  decerned  against 
the  defender,  conform  to  the  conclusions  of  the  libel,  and  found 
Ae  defender  liable  in  expenses,  and  added  the  following  note : 

'  Aldiough  the  defender's  letter  to  Jones,  Loyd  and  Company, 
*  of  24  January  1827,  was  not  a  proper  guarantee,  it  was  a  man- 
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date  to  them  to  represent  Alexander  Shand  as  a  person  m  ex- 
cellent credit,  and  possessed  of  extensive  capitaL     Not  being 
limited  to  any  particular  time^  it  authorised  them  to  make  that  re* 
presentation  as  long  as  the  defender  allowed  it  to  remain  in  tlieir 
hands.     Accordingly,  they  acted  upon  it  in  October  1828,  when 
the  pursuers  referred  to  them,  and,  relying  on  their  statement,  the 
sugar  in  question  was  sold  to  Shand.     The  representation  nade 
by  the  defender's  authority  must  hare  the  same  effect  as  if  it  lial 
been  made  by  the  defender  himself.     But  if  the  defender  hi 
vouched  for  the  credit  and  capital  of  Shand  in  October  18B8|  in 
terms  of  his  letter  to  Jones,  Loyd  and  Company,  there  can  be  ao 
doubt  that  he  would  have  been  liable  to  the  purtuera  for  the  piin 
of  the  sugar;  for  Shand's  credit  had,  by  Aat  time,  become  noit 
than  doubtfol,  not  only  with  die  Town  and  County  Bank  at  Aber* 
deen,  but  with  the  public  there.    This  is  proved  by  the  admittMa 
of  the  defender  in  the  12th  article  of  his  counternstatement,  and 
by  various  documents  produced.    The  defender,  as  cashier  of 
that  Bank^  must  have  been  well  aware  of  the  drcumstance ;  aad 
although  there  is  no  ground  to  auspect  him  of  firaud^  yet  it  mi 
gross  negligence  on  his  part  not  to  recal  the  authority  he  hai 
given  to  Jones,  Loyd  and  Company,  on  which  it  appeared  tfaej 
continued  to  act.     The  defender  himself  became  sensible  of  iUb^ 
and  did  recal  it,  Imt  not  till  some  time  after  the  sale  of  tike  snpr 
in  questiim  had  been  completed*    No  blame  seems  to  attach  «tlier 
to  tihe  pursuers  or  ito  their  agent  at  Aberdeen*    Tliey  acted  viA 
due  vigilance,  both  for  their  own  interest  and  that  of  the  defendei^ 
but,  at  the  same  time,  with  the  caution  and  delicacy  raqmsite  ia 
the  eiicumstanoes  of  the  case.' 


Judgmenu  The  Court  unanimously  adhered. 

Zord  Catthouu,  Ordinary.  Aou  Dmm  o/ Ae.  ^Bop$J  Both  Ihmmom        Jm 

Mtaiin,  Agent.  Alt,  SktfiSf  Mobrm  Gordon  jr  Barton,  W.  &  AfCBki 

R  Clerk. 

c. 
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SECOND  DIVISION. 

Na  CVIII.  1  June  1881, 

Thie  heritors 

offainst 

The  KIRK-SESSION  of  NEILSTON. 

PooB* — KiRK-8£88iov«— ^  Atrfc^Mwum,  toho  had  auAorUed  extra 
fblm  U  iepltto$d  at  Ae  pariih^ureky  on  occasions  ofpubUc  wor^ 
Agifj  fit  reeriwrng  toUeetwnsjmr  Hhgal  psarpases^  but  which  were^ 
at  Ae  timcj  suffieiendy  intimated  to  the  eontrtbutorsy  found  not  liable 
*  wBosssstfir  such  cMeetions  as  bebmgiasg  to  ^iepocs^sjmd. 


Tn  HantoiB  of  tke  paridi  cf  Neikton  haying  been  in  use  to  let 
aportiaii  cf  Ae  seatB  of  die  parish*chiirch,  and  having  obtained  an 
uterdict  from  the  Judge  Ordinary  against  any  interference  of  the 
ptridnonem  la  (Us  proceeding,  die  kirkHsession,  in  order  to  raise 
fads  far  bringing  the  question  ^  alleged  right  on  the  part  of  the 
kottois  to  trial,  anthorised  plates  to  be  placed  in  the  church-yanli 
far  reoeiroig  voluntary  donations  6«Mn  persons  attending  divine 
Mmse.  According  to  the  statement  of  the  kirk-session,  these  plates 
iroe  placed  apart  from  those  for  receiving  the  ordinary  contribu-^ 
tint  iior  die  poor,  which  were  pat  out  in  the  usual  manner,  while 
&e  iionner  were  only  pat  out  at  the  condusioii  of  an  extra  service 
k  the  diorcb-yard,  intended  for  die  benefit  of  those  who  were  al« 
leged  to  be  ezdoded  from  entering  the  diorch  by  the  interdict 
lUaded  to ;  and  that  these  plates  were  never  so  placed  without  dis- 
Aict  intniation  being  given  by  the  minister  from  the  pulpit,. or 
flAerwise,  of  the  purpose  for  which  this  was  done.  Accordingly^ 
Ae  msney  collected  for  die  poor  was  accounted  for  to  the  kirk-* 
Maurer,  and  the  extra  donations  were  paid  over  to  a  committee 
rfthe  pariddoners  for  managing  the  litigadon  with  the  heritors. 

In  the  course  of  these  proceedings  the  present  action  was  bronght 
\fl  Ae  heritors  against  the  minister  and  elders,  individucJIy,  and  as 
Baaben  oi  the  kirk"4esflion,  stating,  that,  since  August  1826,  the 
■faaster  and  minority  of  the  kirk-session,  <  in  place  of  allomng  the 

*  eoHecdoas  to  be  made  at  one  plate,  placed  at  each  entrance  to  the 

*  dmi^  according  to  unmemorial  practice,  caused  two  plates  to  be 
'pheed  widiin  die  churdi-yard,  at  eadi  of  the  entrances,  widiout 

*  Aft  consent  or  authority  of  the  heritors,  and  have  since  continued 

*  Ais  practice  notwidistanding  the  remonstrances  expressed  by  the 
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1  June  1831.  *  heritors ;  that  it  &rther  appears,  that  the  minister  and  kiik-eemn 

<  have  not,  since  the  above  date,  brought  into  their  acoounts  the 

<  money  collected  at  the  whole  plates  placed  at  the  entrances  to  the 
^  church,  nor  applied  the  same  for  behoof  of  ttie  poor,  in  terms  of 
^  law  and  immemorial  custom,  but  have  withheld  and  not  aecouited 
^  for  part  of  the  money  so  collected ;'  and  conduding  that  the  de- 
fenders should  be  ordained  to  exhibit  <  an  account  of  the  whole 

*  contributions  collected  at  the  entrance  of  the  diurch  or  church- 

*  yard  from  persons  going  to  or  returning  from  public  worship  at 

*  the  parish-church,  from  August  1826  until  the  date  of  dtadon,' 
and  to  apply  the  same  for  behoof  of  the  poor  of  the  said  pariah; 
and  farther,  to  produce  weekly  thereafter  an  account  of  the  whole 
contributions  and  sessional  fines,  to  be  applied  as  aforesaid 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion  :  <  Finds  that,  since  August  1826,  the  minister  and  kill- 
session  of  the  parish  of  Neibton  have  frequently  authorised  or  pe^ 
mitted  certain  plates  for  receiving  contributions  to  be  plaoedator 
near  the  entrance  to  the'  church  on  occasions  of  public  worship, 
which  plates  were  distinguished  from  that  appropriated  to  the  le^ 
ceipt  of  contributions  for  the  poor :  Finds,  that  the  declared  object 
of  the  collections  made  at  those  extra  plates  was  to  d^ray  theez^ 
penses  incurred  by  the  kirk-session  and  several  of  the  parishioDen 
in  the  litigations  then  depending  between  them  and  the  heriton: 
Finds  diat,  on  the  occasion  of  placing  those  extra  plates,  sofiScieot 
intimation  was  given  that  the  sums  there  collected  were  intended 
for  purposes  different  from  the  maintenance  of  the  poor :  Findi, 
that  the  only  sums  which  appear  to  be  unaocouhted  for  by  the  de- 
fenders are  the  collections  made  at  those  extra  plates :  Finds,  that 
whatever  question  might  have  been  taised  req>ecting  ike  right  of 
the  defenders  to  place  those  extra  plates  for  receiving  eontrilmtNDl 
for  such  purposes,  they  are  not  now  bound  to  account  to  tiie  heti* 
tors,  the  pursuers,  for  behoof  of  the  poor  of  the  parish,  for  the 
collections  received  by  them,  and  contributed  by  the  donors  for  a 
different  purpose ;  and  therefore  assoilzies  the  defenders  firom  the 
conclusions  of  the  action,  but  finds  no  expenses  due ;  and  deeems.' 
'  Note. — The  summons  concludes  for  an  account,  not  only  of  the 
weekly  collections  since  August  1826,  but  of  tiie  sessional  fines 
and  exactions  since  7  February  1825.  It  was,  however,  admb* 
ted  by  the  pursuers,  on  the  question  being  put  to  them  by  thd 
Lord  Ordinary,  that  on  this  latter  point  tliey  were  satisfied  with 
the  accounts  furnished,  and  that  the  only  point  truly!  in  diapot^ 
was  the  right  to  call  the  defelidefrs  to  aeootmt  for  thecoUectioBftfit 
the, extra  plates.  ^ 
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<  Although  the  collections  at  the  church-door  are  generally  ap-  i  June  I8S1.' 
pficable  for  the  maintenance  of  the  poor,  there  seems  to  be  a  right    ^^^^v^-^ 
daimed  by  the  church  courts,  and  recognised,  as  the  Lord  Or-  ^^1?*^^^'^ 
dinary  believes,  in  practice,  of  occasionally  directing  collections  Session  of 
to  be  made  for  other  charitable  purposes.     This  right,  however,  ^"^'^^^^o. 
cftnnot  well  be  considered  as  unlimited,  and  it  is  possible  that  the 
heritors  would  be  found  entitled  to  prevent,  by  legal  measures, 
the  undue  frequency  of  such  collections,  or  the  appointment  of 
tfaem  for  purposes  not  truly  falling  under  the  description  of  diarU 
iiMu    At  all  events,  an  objecdon  on  either  of  those  grounds  would 
fonn  a  fit  subject  of  complaint  against  the  kirk-session  to  the 
Presbyt^  and  the  superior. church  courts.     If  such  questions 
liad  arisen,  the  Lord  Ordinary  thinks  that  it  would  have  been  dif- 
ficult to  defend,  either  on  the  score  of  charity  or  propriety,  the 
taking  occasion  ai  the  assembling  of  the  parish  for  public  worship 
to  raise  funds  in  order  to  support  measures  of  hostility  adopted  by 
one  set  of  the  parishioners  against  the  other.     But  no  such  ques- 
tions are  here  raised ;  no  steps  were  taken  in  due  time  by  the  pur- 
nierB,  either  in  the  civil  or  ecclesiastical  courts,  for  preventing 
what  is  now  alleged  to  have  been  an  abuse.     The  only  question 
then  seems  to  be,  whether  or  not  the  contributions  in  question, 
actnally  received  since  August  1826,  can  be  considered  as  now  for- 
feited to.  the  benefit  of  the  poor — ^a  purpose  confessedly  different 
from  that  for  which  they  were  intended  by  the  donors ;  and  the 
Lord  Ordinary  has  been  unable  to  discover  any  legal  ground  on 
whichthe  affirmative  of  this  question  can  be  maintained/. 


Both  parties  having  reclaimed^  the  Court  ordered  cases,  in  which 
it  was 

Fleadtd  for  the  pursuers — The  merits  of  the  action  depend  Punucrt* 
wliolly  upon  die  legality  or  illegality  of  the  practice  complained  ^1^"* 
oC    For  if  .the  defenders  acted  contrary  to  their  official  duty, 
11  members  of  the  kirk*session,  in  sanctioning  and  promoting  the 
eimtribations  at  the  extra  plates,  they  cannot  be  entitled  to  found  > 
a  defence  im  the  alleged  intention  of  the  contributors  in  regard' 
tothe  applicati<m  of  the  fund  thus  unlawfully  created.     The  ques-' 
tarn  beuig  not  with  the  contributors,  but  with  the  kirk-session, 
alone,  it  cannot  be  permitted  to  that  body  to  plead,  in  substance, 
Ae .dereliction  of  its  duty  and  abuse  of  its.  powers  as  a  reason  for. 
ivfiioiig  to  account  for  a  portion  of  the  donations  of  the  peq)le  at- 
Imding  divine  service,  or  to  apply  them  as  law  and  established 
tti^  enjoin«     If  the  supposed  intention  of  the  contributors  wholly 
<ngiaatdd  in  the  illegal  act  of  the  defenders  themselves,  any  plea 
founded  on  such  intention  must,  on  their  part,  be  irrelevant.     The 
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1  June  1831.  law  wiU^  on  tbe  contraTy,  presame,  that  die  wkole  coDtributioBs  le- 
ceived  by  the  defenders  belong  to  that  fond,  to  the  cfaavge  and  ad- 
ministration of  which  alone  their  official  authority  and  duty,  as  a 
kirk-session,  is  restricted.     But  it  is  certain,  in  pmnt  of  fiict,  tbt 
it  was  in  their  respective  capacities  of  minister  and  elders — ^in  otter 
words,  as  exercising  the  powers  and  privilege  of  the  kiik-sesaos^ 
that  they  authorised,  encouraged  and  received  the  oontributioiiam 
question*     And  it  is  also  dear,  tiiat  the  only  legitimate  purpose  of 
42ontributiDns  at  the  parish-church,  on  occasions  of  divine  service, 
is  for  the  maintenance  of  the  parodiial  poor,  or  the  aid  of  sndi  in- 
stitutions and  objects  as  the  higher  church  judicatiffeB  may  oeea- 
sionally  recommend  to  the  charity  and  piety  of  the  people^  by  or- 
daining the  kirk-sessions  to  make  collections  for  the  samew  Thekiik- 
session  being  therefore  invested  with  exdosive  authority  to  vakt 
collections  for  the  benefit  of  the  poor,  and  the  defenders  having,  in 
&ct,  undertaken  the  performance  of  that  function,  they  were  plain- 
ly violating  their  sacred  duty,  and  prostituting  their  office^  bysfail- 
ing  themselves  of  that  authority  to  make  other  oolleetions  at  ikt 
parish-church,  to  be  expended  in  litigation  with  the  heriters;  aad, 
consequentiy,  they  are  bound  to  account  for  the  sums  tims  recei- 
ved, as  part  of  the  ordinary  poor's  fund.   Furtiier,  before  it  oooidbe 
pleaded,  that  any  collections  made  at  ti&e  chnrdi-door,  under  tke 
superintendence  of  the  kirk-session^  were  to  be  appropriated  to  any 
other  fund,  it  would  be  neeessary  to  produce  a  resotution  or  niiiiite 
cf  the  kirk-session  to  tiiat  effect     But  hat  the  reooida  of  Aat 
body  contain  no  entry  on  the  subject,  so  tiuit  there  does  not  eAA 
any  legal  evidence  of  th^  alleged  intention  of  the  coUectionB  in 
i^estioo. 


Ddfenden* 
rieas. 


Pleaded  for  the  defenders — In  permittii^  extra  ooUeetunis 
kirk-session  exercised  a  power  undoubtedly  competent  to  themai 
an  independent  ecclesiastical  court ;  and  the  reeords  of  the  Geneial 
Assembly,  and  the  practice  of  tiie  other  chwrch  judicatoories,  aresafi- 
meat  to  shew,  that  tiie  power  has^  in  this  instance^  been  r^htiyex-^ 
ercised.  If,  however,  the  kirk>«es8ion  have  acted  eireneoiiaty  in 
eidier  view,  it  is  to  their  ecdeaiastical  supexiois  aleae  that  Ihey  aie 
amenable.  But  assnming  that  a  oompUnt  against  the  defeaderB  by 
also  to  the  dvil  courts^  still  the  present  action  would  fiiU  to  be  di»* 
missed  as  incompetent;  for  it  is  not  an  appUcation  for  hanngtiiecel* 
lections  declared  to  be  illegal,  and  as  sudi  inlerdialcdv  bat  a  pure  a^ 
tion  of  debt,  brought  for  the  recovery  of  sums  alleged  to  bekag  to 
the  ordinary  funds  for  the  maintenance  of  the  parochial  poor.  Evea, 
however,  if  the  action  had  been  of  the  dei^kxatary  nature  alluded 
lo,  it  could  not  liave  supported  thfi  further  condusioB  to  aeeoaat 
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for  die  odledioiia  in  qaeotion.     The  pumi^rs  may  be  entitled  to  1  ^^^^  l^Si 


preFent  the  practice  of  authorisiDg  auch  contributions  in  future  but 

dw  will  not  ii^r  tiie  further  right  to  apply  voluntary  donations  ^^  xh«  KiHi! 


tovarda  the  sii^ort  of  the  poor,  which  the  doners  themselTes  con-  Session  of 
fawdly  intended  for  a  totally  different  purpoee.     To  say,  that  the    ^l!!f!!l 
iBteotion  of  the  contribatoie  is  irrelevant,  is  just  nudntaining  that,  Defenden* 
sldioiigli  the  fond  in  ita  origin  and  destination  did  not  belong  to     ^^' 
ihe  poor  at  aU»  yet  the  alleged  illegality  attendiug  its  collection 
cmaed  it  to  be  forfeited  for  their  behoof — a  proposition  manifesto 
Ij  ahiurd»  fljnoe  neither  is  it  within  the  power  of  the  common  law 
tocroate  sach  a  fotfeitore*  nor  can  it  be  pretended  that  there  ejcists 
any  statetmry  enactment  to  that  effect.    In  short,  the  will  of  the 
dano»  most  form  the  exdnsive  rule  of  decision,  without  reference 
to  the  alleged  ixtegolarity  of  the  defenders'  conduct,  as  members  of 
tho  kirii-sefldon;  Hill  and  Others  v.  Thomson  and  Others,  19  June 
liaa,  a  Homey  M.  6011. 

7%o  Lord  Justm'Clerk  said — On  attending  to  the  conclusions  Opinion  of 
of  the  snmmona,  (although  I  agree  with  both  Lords  Ordinary  in  ^"'*' 
tho  £iil*C!l»a8dber  *,)  I  think  this  demand  is  not  well  founded.    I 

•  NoCirithttending  Uie  dependepce  of  Uie  pre«eot  acUon,  the  practice  coiopUined  of 
WK  penisted  In  bj  the  defenders ;  and  with  a  view  to  prevent  its  continuance,  the  pur- 
wien  praented  a  bQI  of  luspension  and  interdict ;  on  advising  which,  with  answers,  the 
Lnd  Ordinary  (Fltmill^)  pronotmced  the  Ibllowingialerioetttor }  '  In  wspcet  Aat  al- 
tiioagh  the  complainera  hcive  assuiedly  no  right  to  objeel  to  voluntary  collectioDs  be- 
ing made  whhin  the  parish  or  elsewhere,  for  the  purpose  which  the  respondents  have 
in  view,  yet  as  It  appears  to  the  Lord  Ordinary  that  the  cotsplaSners  have  a  r^t  to 
abject  to  such  coUections  being  made  by  means  of  a  plate  being  plaeed  in  the  ehtueh- 
jvd,  in  Older  to  receire  collections  either  tielbre  or  after  divine  service ;  and  that  saeh 
a  method  of  obtaining  collections  fbr  the  purposes  in  view,  or  other  soch  uses,  is  In 
itielf  indecent,  would  form  a  dangerous  precedent,  and  might  materially  prejudice 
the  collections  made  for  the  poor,  or  for  other  similar  purposes^  for  which  uses  this 
mode  of  eollecdng  money  from  a  congregation  assembled  for  divine  wonUp  is  appiv- 
piialed  and  designated  by  unlyersal  and  inTarisble  uaage^—- passes  the  Mll|  and  grants 
the  ittlerfict  as  craved.'     In  conse^ence  of  this  interlocutor,  the  elders  were! 
sfta  ipaids  stationed  with  plates  at  the  outside  of  the  gate  of  the  chureh-yard,  at 
ibe  dismission  of  the  congregation,  to  recnve  the  contributions  of  the  people  Ibr 
the  same  pmpoae.     This  led  to  a  second  application  Ibr  interdict,  which  tise  Lord 
Oidhiary  (MoocfeHI)  granted,  and  added  tlie  following  note:   *  The  only  question 
^n,  whether  the  lbct»  as  admitted  in  the  answers,  is  not  a  palpable  evasion  of  the 

*  interdict  granted  by  Lord  PStmilly.  It  is  ^ite  clear  that  his  judgment  was  not 
'  Rtfed  on  die  limited  ground  of  the  plates  having  been  set  in  tiie  chureb-yard, 
''however  the  case  may  have  been  argued.  And  now  tiie  rcspondaats  endeavour  to 
'svoid  the  effect  of  the  interdict  acquiesced  in,  by  what  appeahi  to  the  present  Lord 
'  Ordfaiaiy  to  be  only  a  subterftige.  They  surely  do  not  expect  any  court  to  be 
'  moved  by  such  colourable  arguments  as  some  of  those  used  in  the  answers,  where  a 
'  plain  matter  of  legal  authority,  and  principles  of  fttr  greater  importance  than  this 
'  dispute  in  the  parish  of  Neilston,  are  concerned.     The  present  Lord  Ordinary  grants 

*  the  iatcidict,i^lj^  Because  he  thinks  the  proceeding  an  unworthy  attempt  to  evad< 
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1  June  1831.  can  see  no  conclusion  to  hare  it  found  that  the  proceeding  ipaa  il* 
legal,  nor  for  an  interdict  The  only  conclugion  is  for  count  and 
reckoning  for  the  money  coHected  by  the  defenders ;  but  howe?er 
illegal  I  may  think  the  practice  was,  yet  we  must  remember  that  it 
was  done  openly,  and  intimation  was  made  from  the  pulpit,  that  die 
plates  were  placed  there  for  receiving  donations  and  contributioDi, 
for  the  purpose  of  raising  fimds  for  carrying  on  the  law-«uiL  Nov 
the  conclusion  is,  that  the  defenders  shall  account  not  only  for  die 
plates  that  were  placed  arowedly  fbr  the  poor,  but  also  for  duise 
other  plates.  But  it  is  not  enough  to  tell  us  now  that  it  was  lUsgal 
for  the  kirk-session  to  collect  money  in  that  situiltioa  for  other  pur* 
poses  than  that  of  providing  for  the  poor,  unless  the  porsuen  coidd 
also  say  that  they  had  intimated  this  to  the  minister  and  ehkn 
when  iiie  notice  was  given,  and  applied  in  time  for  an  interdict  to 
prohibit  it  I  am  decidedly  of  opinion,  that  the  practice  was  not 
merely  indecorous  and  improper,  of  placing  plates  in  the  chnrdi* 
yard,  on  occasions  of  divine  service,  for  such  purposes  as  are  here 
avowed,  but  also  illegal :  Yet  I  cannot  find  that,  under  this  soiih 
mons,  the  defenders  can  be  compelled,  or  would  be  entitled,  to  re- 
peat the  sums  that  were  given  by  the  donors  for  purposes  different 
from  the  support  of  the  poor. 

Ijord  Glenke. — I  am  of  the  same  opinion. 


A  ■tft&diag  interdict,  which  the  parties  did  not  Tenture  to  contest ;  fd,  Bccinie  oa 
l>road  principles  he  thinks  the  practice  illegal  in  any  form,  if  in  the  common  sense  of 
the  thing  it  is  a  eoUectiDg  from  the  congregation,  in  connection  with  their  aawm- 
.bling  for  divine  worship,  for  a  merely  secular  purpose,  and  in  relation  to  a  contest 
with  the  heritors  of  the  parish ;  and,  Sd,  Because  the  inteotion  to  practise  an  enooa 
of  the  interdict^  and  the  general  character  of  the  whole  proceedings,  are  in  his  esti- 
mation clearly  ascertained  hj  the  fact  averred,  and  not  denied,  that  there  was  an  aa- 
nouncement  fVom  the  piilpit  by  the  minister  of  the  change  of  plan. 

<  The  Lond  Ordinaiy  is  not  at  all  moved  by  the  foimal  objection.  The  interdict 
asked  is  against  the  minister  nominatim  in  the  first  place*  It  is  also  against  the  knk- 
session,  which,  as  a  corporation,  is  duly  called  by  the  designatioD  of  the  ™iniT*y  and 
kirk-session ;  and  it  is  also  against  any  oi  the  members  of  the  klrk-session.  But  tbe 
complaint  applies  to  a  precise  act,  which,  in  the  plain  description  of  it,  is  a  thing  done 
by  them  qua  members  of  the  kirk-session,  in  connection  with  the  ordinary  senrioe  of 
the  Sabbath,  and  which  would  be  useless  to  its  object  as  then  done,  bat  lor  tbe  cha- 
racter which  they  so  hold.  It  is  confessed  by  the  respondents,  that  it  is  by  tbe  elden 
that  the  whole  affair  is  transacted.  It  is  surely  very  idle  to  say,  that  such  a  pncticc, 
conducted  by  the  minister  and  elders,  has  no  tendency  to  hurt  the  collections  for  the 
poor,  or  to  enoourage  strife  in  the  parish  at  the  most  unseasonable  moment. 

<  Neither  is  the  Lord  Ordinary  moved  by  the  plea  aa  to  the  jurisdictioo  of  tbe  ec- 
clesiastical courts,  and  the  appeal  to  the  judgment  of  the  General  Assembly.  He 
humbly  thinks,  that  the  question  between  the  heritors  and  parishioners  in  this  case^  so 
far  as  explained,  is  a  pure  question  of  civil  right  ;  but  whether  that  is  so  or  not,  he 
has  no  doubt  that  the  present  question,  and  especially  the  attempt  to  avoid  tbe  inter- 
dict of  this  Court  already  granted,  b  purely  a  matter  of  dvil  right  bdooging  to  the 
jurisdiction  of  the  Court  of  Session  alone.* 
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Lord  Meadowbank. — I  have  the  greatest  doubt  ct  the  legality  of    ^"^V^ 
efen  a  lesolotkni  of  the  kirk-session  authorising  a  collection  at  the  ^^^^^Irk! 
diuidi  for  any  purpose,  ezcq[>t  the  supp<Nrt  of  the  poor ;  but  cer-  Settion  of 
tainly,  widiout  the  saaotion  of  such  resolution,  the  practice  was  ^^'''^°' 
dasriy  fllegaL    Now,  the  collections  iu  question  having  been  11-  Opinion  of 
kgally  made^  as  the  Lord  Ordinary  has  found,  and  as  your  Lord-  ^^^ 
gi^  assume,  tilie  question  is,  can  you  allow  the  defenders  to  plead 
»leftnce in  point  of  &et,  which  is  contrary  to  law?   The  legal 
nresiwylion  is,  that  all  the  money  collected  at  the  church-door  is 
for  die  poor.      Can  we  therefore  now  allow  the  kirk-session  to 
plead  their  own  ill^jid  act  against  this  presumption  ?  The  sum- 
OMOS  qipears  to  »e  broad  enough  to  support  the  pursuers'  demand. 

The  Court  adh^ed.  Judgment. 

LardFuBaion,  Ordinary.  For  the  Heritors,  Dean  ofFae»  f Hope, J  Wm.  Patrick, 
W.  S.  Agent.  For  the  Kirk- Session,  J,  A,  Murray^  Penny,  John  Murray, 
W.  8.  Agent.        F*  Ckfk. 

S- 


SECOND  DIVISION. 
No.  CIX.  2  June  1831. 

RODGER 

against 
DARROCH  AND  Others. 

Title  to  pubsub. — A  creditor  toko  ha$  neither  confirmed  executor^ 
ereOtorj  nor  has  any  oSur  title,  by  diligence  or  otherwise^  to  state 
hbme^as  repreeentative  of  the  deceased  debtor,  cannot  competently 
pwrtue  a  reduction  of  d^ds  granted  by  him  on  the  head  of  error, 
orfimud  and  ingMmtion,  practised  against  him. 

The  bte  Duncan  Darroch  of  Gourock,  by  a  mortis  causa  settle- 
ment, conveyed  the  whole  of  his  moveable  property,  and  a  certain 
pirt  of  his  landed  estate,  to  trustees,  for  certain  purposes  spedfied 
in  tke  deed.  Afler  his  death,  Angus  Darroch,  his  son,  instituted 
an  action  of  reduction  of  this  trust-deed,  in  so  far  as  it  was  preju- 
dicial to  his.  claim  of  legitim  out  of  his  £Either's  moveable  estate, 
This  action  was  instituted  in  January  1827,  soon  after  Angus  Dar- 
loeh  came  of  age ;  and  in  May  of  tiie  same  year  he  entered  into  an 
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2  June  183 1,  agreement  with  the  trustees,  by  which  he  ooBiiNited  to  withdmw  the 
action,  upon  their  conveying  to  him  immediately  the  knded  eilate 
which  they  had  then  purchased,  in  terms  of  the  entail  dincted  hj 
his  father,  and  also  making  over  to  him  the  residue  nf  the  mnp* 
propriated  funds  which  was  then  in  their  hands. 

This  agreement  was  implemented  by  both  parties,  die  imappo« 
priated  funds  being  made  over  to  Angus  Darroch,  and  hc^  en  tlie 
other  hand,  having  executed  a  discharge  in  &voiir  of  the  tnuteeiy 
whereby  he  renounced  all  right  of  legitim  competent  to  him,  and  db* 
<2harged  the  action  which  had  been  raised  at  his  instnace  against  tlw 
trustees. 

Soon  after  exeoutiiiig  this  discharge  Angus  Daveeeh  died^  and 
upon  that  event  the  successicm  under  the  entail  and*  tnu^eed 
opened  to  General  Darroch,  (the  defender,)  in  whose  &voor  the 
trustees  denuded  of  the  lands  which  they  had  purchased,  under  the 
form  of  entail  prescribed  by  the  trust-deed. 

Upon  the  death  of  Ang^  Darroch,  his  aunt,  Mrs  Ann  Danoch, 
made  up  titles  by  confirmation,  as  executrix,  to  his  moveable  pro- 
perty. 

Soon  afterwards  the  pursuer,  as  trustee  for  the  creditors  of  Anpis 
Darroch,  raised  a  summons  of  reduction  against  the  defender  sod 
the  trustees  of  Duncan  Darroch,  concluding  for  reduction  of  the 
foresaid  deeds  of  agreement  and  discharge  of  his  claim  of  legitini, 
and  of  his  action,  granted  by  the  deceased  Angus  Darroch,  on  ffe 
grounds,  Primo,  of  the  reasons  of  style ;  ^  Secundo,  tkat  thesud 
agreement  and  discharge  were  obtained  by  the  defenders,  trus- 
tees aforesaid,  from  the  said  Angus  Darroch,  by  biae  representir 
tions,  deception,  and  concealment  as  to  the  amount  of  uni^piopivh 
ted  funds  at  the  date  thereof,  on  the  part  of  the  defenders,  tnu- 
tees  aforesaid,  and  their  agents  and  commissioner ;  Tertio,  at  all 
events,  the  said  Angus  Darroch  entered  into  the  said  agveemest, 
and  signed  the  said  discharge,  on  the  fidth  and  in  die  belief  that 
the  amount  of  the  said  imapproiNriated  funds  was  not  less  thao 
L.4000,  and  in  ignorance  that,  in  point  of  fieiet,  there  were  no 
such  unappropriated  funds  in  the  hands  c^  the  defenders,  trastees 
aforesaid,  or  that  the  amount  was  a  mere  trifle,  whereby  he  signed 
the  said  agreement  and  discharge  under  an  erreneoos  impsenan 
and  belief  in  regard  to  a  matter  essential  to  the  contract,  sad 
forming  the  chief  object  for  his  £^^ing .  thereto,  and  ao  the  awl 
agreement  and  discharge  are  reducible  on  the  ground  id  error  id 
substantiaUbus ;'  Quarto,  on  the  statutory  ground  of  the  aet  1621, 
viz.  that  the  discharge  was  granted  by  Angus  Darroch  in  a  state  of 
insolvency,  and  in  defraud  of  his  creditors. 
The  defenders  objected  to  the  title  of  tlie  pursuer  to  insist  in  a 
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^BetMNi  of  the  deeds  on  any  of  these  grounds :  1st,  That  a  poste-  9  June  Iftai. 
tioF  creditor  has  no  r%ht  to  found  on  die  aet  1021 ;  and, 

2d,  That  the  pnraiiery  who  has  no  title,  by  diligence  or  otheN  j^^^^h^^n^ 
trise^  to  state  himself  as  representative  of  the  said  Angus  Darroch,  Othen. 
Ins  no  right  to  pursue  a  redaction  of  has  deeds,  upon  die  grounds 
«tated  in  the  seooud  and  durd  reasons  of  reduction. 

The  Lord  Ordinary,  upon  considering  the  summons  and  these  pre- 
liiiAiary  defences,  pronounced  the  following  interlocutor :  *  Find% 
« thftt  die  pursuer  has  not,  by  the  rights  now  founded  on,  any  title 
<  to  insist  in  the  action,  ao  &r  as  the  same  is  founded  on  the  grounds 
( ststed  in  the  second  and  diird  reasons  of  reduction,  and  to  that 
^  extent  sustains  the  defences ;  and  quoad  ultra,  repels  the  prelimi- 
*  nary  defences,  and  appoints  die  pursuers  to  satisfy  the  production,' 

The  pursuer  redaimed,  and  the  piuntwas  argued  in  cases,  in 
which  he 

Fkaiad — ^That  the  creditors  of  an  insolvent  debtor  have  a  direct  Pursuer's 
interest  to  daim  possession  of  his  estate,  and  consequendy,  to  re*  ^^ 
daee  any  deed  which  excludes  them  £rom  it,  and  which  is  to  their 
preJQ^ce,  opon  any  ground  competent  in  law :  That  where  die 
fiaod  is  conmdtted  by  the  debtor  himself  against  th^ir  interest,  their 
light  to  reduce  such  a  conveyance  at  common  law,  and  independendy 
of  the  statnle  1621  and  1696,  ki  unquestioned;  and  that  this  right 
dees  not  rest  upon  die  debtor  being  guilty  of  fraud,  but  upon  the 
iatersst  of  the  creditor,  who  is  excluded  from  doing  di%enoe 
apiast  hia  debtor^s  estate  by  a  deed»  whidi,  in  itself,  is  objectioib- 
«Ue  en  the  head  of  fraad.  The  interest  of  the  creditors  to  pursue 
nok  a  reaction  is  thereftiie  the  sane,  whether  the  fraud  is  com^ 
■itted  direcdy  against  diem  by  the  debtor  himself,  or  if  it  be  prao* 
lised  by  third  pajtties  against  their  debtor,  and  has  die  effect  of  ren* 
dtriag  him  insolvent^  and  withdrawing  his  estate  from  its  liability 
to  thsm'fer  his  debts.  The  whole  argument  of  the  defenders  rests 
ipn  the  aasnmption  that  die  grantor  of  the  deed  was  not  insolvent 
wheicas  the  punners  state  ^and  thdr  allegation,  in  discussing  a 
ffnasAai  of  tide^  musA  be  held  fior  trudi,)  that  he  was  insolvent,  or 
at  ksst  was  reaeMlered  so  by  granting  die  deeds  which  they  seek  to 
sit  aside.  It  is  trae^  diat  the  debtor  himself,  being  injured  by  tlM 
fand  in  anoh  a  ease,  has  a  right  «f  action  to  set  it  aside ;  and  i^Uf 
Uft  deadi,  diia  right,  if  prosecuted  by  his  representative,  must  be 
taken  up  fay  service  or  eonfirmation.  But  boMdes  the  injury  done 
to  the  debtor  himself,  there  is  likewise  an  injury,  in  case  of  his 
insQlvNiey,  done  to  his  credkors ;  hence  arises  to  them  a  direct 
n|ht  of  action  during  his  life,  which  they  may  inmt  ki  without  any 
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8  June  1831.  authority  from  him,  and  which,  therefore,  they  may  legally  pnwe- 
cute  after  his  death,  without  oonnectiog  themselves  with  Um  by 
confirmation.  The  case,  therefore,  of  Douglas  o«  Somervell,  ^ 
July  1718,  M.  16,107,  is  inapplicable,  because  there  the  sols  ti- 
tle and  interest  of  the  pursuer  arose  from  his  character  as  heir  rf 
the  deceased,  which  it  was  necessary  for  him  to  complete  by  ser> 
vice.  He  had  no  independent  interest  like  a  creditor.  In  maoy 
analogous  cases  the  title  of  creditors  has  been  sustained,  as  in  Crap- 
ditors  of  Bahnerino  v.  Lady  Couper,  16  Feb.  1669^  Siair^  M.  10,431, 
a  reduction  ex  capite  lecti ;  Herbertson  v.  Stuart,  27  Feb.  1685,  K. 
16,098»  a  reduction  on  the  head  of  minority  and  lesion ;  Dunbsr  a 
Leslie,  23  Feb.  1628,  Fol.  Diet.,  M.  10,419,  and  Summers  v.  Siomi 
Wd  Gardner,  23  Dec.  1757,  Jf.  6882;  Taylor  v.  Lord  Bnco,  86 
Nov.  1747,  Karnes^  M.  3128,  and  Bell  v.  Lothian,  25  Feb.  177a» 
M.  3134.  It  has  also  been  found,  that  the  creditors  of  a  deceawd 
person  are  entitled  to.  pursue  intromitters  with  his  effects,  either 
without  title,  or  beyond  the  extent  confirmed,  without  the  necesnty 
of  confirming  ad  omissa ;  see  Shaw  v.  Audiinleck,  5  July  1628^ 
Durtie,  M.  14,411 ;  Cant  v.  Chiesly,  and  Towers  v.  Douglas,  18 
March  1624,  Durie^  M.  14,412;  Lord  Blantyre  v.  Forsyth,  9  Dee. 
1626,  F6L  Diet.,  M.  14,413 ;  Bowers  v.  Lady  Couper^  16  June 
1671,  Fol  Dkti  M.  9859;  see  also  BeO,  Comm.  n.  245^  5th  edit 
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The  defenders  answered — That  in  so  for  as  the  reasons  of  redue- 
tion  rested  on  the  statute  1621,  the  title  of  die  pursuers  to  inakt  is 
it  was  now  unquestioned ;  but  that,  in  order  to  bring  themselves 
within  the  terms  of  that  statute,  it  was  necessary  for  them  to  attege 
the  insolvency  of  the  granter  at  the  time  of  execatiag  the-decdk 
Accordingly,  the  fourth  reason  of  reduction,  upon  whidi  the  title  ts 
pursue  has  been  sustained,  contains  an  express  allegation  to  that 
effect,  <  the  said  deeds  being  executed  by  him  (Angus  Darroch) 

<  while  in  a  state  of  insolvency,  or  at  least  having  had  the  eflect  of 

<  rendering  him  insolvent,  and  being  further  in  effect  an-alffenadon 

<  and  conveyance  in  ftyour  of  trustees,  for  behoof  of  conjunct  and 

<  confident  persons.'  The  second  and  third  reasons  of  reductisB 
libelled  in  the  summons,  viz.  fraud  and  deeeption  practised  against 
the  granter,  are,  however,  essentially  different.  Fhmd  is  no  doubt 
the  vitiating  quality  and  ground  of  action  in  both  cases,  but  it  is 
only  the  party  defitiuded  to  whom  the  right  of  action  directly  ac- 
crues. When  the  deed  is  granted  by  the  debtor  for  the  purpose  of 
defrauding  his  creditor,  the  latter  has  a  direct  interest  and  title  ts 
reduce  it  But  where  a  deed  is  impetrated  ficem  a  solvent  party 
by  fraud,  the  right  of  reducing  it  belongs  only  to  the  granter :  it  is 
a  jus  actionis  in  his  person,  and  upon  his*  death  must  be  taken  op^ 
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like  other  personal  ri^ltts,  by  his  representati7e8.  It  is  xjuite  obvioiUy  8  Jude  \9Sr* 
that  aniesft  the  granter  be  insolrent  at  the  tiiDe,  his  creditors  cannot  ^^-^y^^ 
qualify  any  interest  to  reduce  such  a  deed*  He  could  not  chal-  jy^g^^^^ 
leDg;e  even  a  gratoitoos  alienation.  No  doubt»  the  supervening  in-  Othen. 
Mhrency  of  the  granter  may  give,  his  creditors  an  interest  to  avail  D^f^[^» 
themselves  of  his  right  of  challenge  to  set  aside  such  a  deed ;  but  Fleas.  . 
then  they  derive  their  right  of -challenge  only  through  him,  and  in 
order  to  use  it  they  must  take  it  out  of  his  person  in  the  form  pre- 
scribed by  law.  The  right'  to  challenge  a  deed  on  the  ground  of 
fiandfHPactised  against  the  granter  is  a  jus  actioaiS)  originally  com-* 
petent  only  ta  Idmsdf,  and  on  his  deadi  it  transmits  to  his  repre- 
lentathreS)  or  may  be  transferred  to  his  creditors,  according  to  the* 
ii^;i^r  method  pointed  out  by  the  law*  In  the  present  case  there 
k  already  an  executrix  of  Angus  Darroch  confirmed,  to  whom  all 
the  personal  rights  competent  to  him  are  transmitted,  and  against 
whom  all  claims  at  the  instance  of  his  creditors  are  now  tnmtferred^ 
She  nmy,  if  so  advised,  at  any  time  raise  an  action  of  redttction 
precisely  similar  to  the  present,  and  upon  the  same  founds,  aild'a 
decreet  absolvitor  in  this  case  would  not  protect  the  defenders  firom 
a  suit  at  her  instance.  The  case  of  creditors  of  Balmerino  v.  laAy 
Cooper,  25^Nov.  1660,  M.  8808,'  doe^  not  appear  to  be  in  poim^ 
and,  at  all  events,  if  it  be  held' to  h&ve  decided  thid  question  faVbur- 
abfy  to  the  pursuer,  its  authority  is  completely  overruled  by  the  la- 
ter decisions ;  see  Trotter  v.  Mackello,  18  Feb.  1676,  Stotr,  M. 
10,422;  Creditors  of  Lindsay,  24  June  1714,  Lkdrym.,  M.  3204; 
and  Douglas  v.  Somervell,  22  July  1713,  Forbes^  M.  16^107.  None 
of  die  cases  quoted  by  the  pursuer  are  at  all  applicable  to  the  point 
at  issue.  In  that  of  Bowers  v.  Lady  Coupar,  the  defender  was 
ponoed  as  ai  vitious  intromitter,  by  a  creditor  of  the  deceased;  and 
in  the  others,  such  as  Taylor  v.  Braco,  and  Bell  v.  Lothian,  the 
pnmdt'Was  fouiided  on  the  statute  1661,  c  24,  upon. a  statutory 
nullity  created  exclusively  in  &vour  of  creditors. 

■  -  y 

The  Onsri  unanimously  adhered.  Judgment. 

-  *  JLofi  GleK3/e€J^-^\  should  have  had  no  objection  to  have  waived  the  Opinion  of 
eoDiidenttion  of  the  title  under  the  second  and  third  grounds  of  re-  ^^^ 
ibctioD, .  untiL  die  pursuer  had  tried  his  action  upon  the  statute 
1621,  on  which  his  title-  is  sastalned.     I  should  have  no  objection, 
therefore,  to  have  allowed  the  action  to  proceed  upon  that  ground,  , 

wMamt  giving  judgment  on  die  other'  preliminary  defences;  but 
ivitig,  1  should  have  great  scruple,  indeed,  to  alter  the  interlocu«« 
tor  of  the  Lord  Ordinary.:  I  do  not  think  it  would  be  safe  to  allow 
iny  })^S9tt  to  bring  an  action  of  reduction,  such  as  thi%  merely  upon 
tt^Dsgatioli'that^heJsacreditor  of  the  granter,  without  making 
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Rodger  m 

Darrochaod 

Others. 

Opinion  of 
Couru 


SJuneiaSi.  up  any  tide  by  which  to  oonne<*t  faiinseff  vriA  tbe  granter,  «r  to 
ta^ke  up  hid  right  of  aeli<Hi. 

Lord  CriMigletie.^^\  am  of  the  saine  opinioti.  I  do  not  see  bow 
the  crediti»9  can  connect  dieiiiselres  witib  the  tight  of  aetioa  oook 
potent  to  the  gnntsr,  except  by  doing  dil%eiioe  against  hio  repre- 
sentativefl  or  his  estate* 

Hu  Lord  Juitice^ClerlL — I  have  read  the  papers  witii  att  attea.* 
tioni  with  refer^ioe  to  the  interlocutor  of  the  Lord  Oidinary,  wlildi 
merely  finds,  ^  that  the  pursuer  lias  not,  by  the  rights  now  founM 

<  on,  any  title  to  insist  in  the  action,  so  &r  aa  the  same  is  fiainled 

<  on  the  grounds  stated  in  the  second  and  third  reasons  of  redae- 

<  tion ;'  and  I  cannot  see  any  groond  to  dissent  ham  that  opinioe. 
The  title  to  pursue  upon  the  act  1621  is  reserred  entire.  Tliere  is 
here  an  executrix  confirmed,  to  whom  an  action  founded  on  the 
second  and  third  reasons  would  be  undoubtedly  c»mpeteiit  The 
cases  founded  on  by  the  pursuer,  of  reductions  on  the  head  of 
deathbed,  and  of  the  statutory  nullities  of  the  act  1661,  are  qoite 
distinct  from  the  present  question. 

Jjord  Meadotebank  concurred. 


Zmd  JUhmere^,  OrdlMry.  Act  A.  Dtmhp*  Alt*  J.  S. 

Patten  and  Andrmp  Ckuon^  Agents,         T,  Clerk. 


JUb 
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No.  ex. 


2  Jiow  1881. 


LANDWARD  HERITORS  ow  tbe  Paeish  ow  DramAa 

agavut 
The  magistrates  of  Dunbar. 

TnUB  ix>  PUR8UE.«-PoOR«-^^  londword  hmior,  in  a  pamh  wh 
tainififf  a  royal  hurgh^  w  enHded  to  bring  an  nctiofnagmM  thsMth 
jfittraU9  of  the  burgh  to  haoe  ike  oneBtmadfor  ike  tohokpmvddd 
poor  levied  and  numaged  according  la  Jane. 


It  had  been  long  the  practice  of  the  parish  of  Dunbar,  iriiieh 
prehends  the  royal  burgh  of  tiiat  name^  and  a  ooiigid6nd>le  landwssdl 
district,  that  the  landwwd  heritom  held  meetings  for  fixing  the  as* 
sessment  €w  tiie  maintenance  of  the  whole  paapodiial  poor,  asristedl 
geneially  by  one  of  the  Mif^istraites,  on  tho  part  of  the  town,  aad 
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the  minkter,  as  modexator  of  the  kitk-sesrion ;  and  that  of  tlie  as-  2  June  1831.  ^ 
aement  so  fixed,  the  burgh  paid  one-sixth,  and  the  landward  heri-    ^^^y^ 
ton  and  their  tenants  the  remaining  five-sixths.  ritanot  DonV 

The  parsaers,  stating  themselves  as  being,  with  the  town  <  of  bw «.  Magia. 
( Dunbar,  the  whole  heritors  of  the  parish  of  Donbar/  brought  an  ^]^ 
aedon  against  the  Magistrates  and  Council  of  the  burgh,  in  wliich, 
dier  reciting  the  statutes  and  proclamations  for  raising  and  admi- 
nistering the  poor's  funds,  and  mentioning  the  pracdee  of  the  parish 
of  Dunbar  in  this  matter,  they  concluded,  that  it  should  be  found 
and  declared,  that  the  management  and  maintenance  of  the  poor  of 
the  landward  district  and  of  the  bui^  are  separate  and  distinct, 
and  that  the  pursuers,  as  heritors  of  the  landward  district,  with  their 
tenants  and  other  inhabitants  thereof,  are  not  liable  for  the  support 
of  the  poor  of  the  burgh,  but  tot  that  of  the  poor  resident  within 
the  landward  district  only,  and  that  the  Magistrates  and  Council,  as  ' 
iqireseating  the  burgh,  should  be  ordained  to  sustain  and  manage 
the  poor  of  the  burgh,  according  to  law;  or  otherwise,  it  should  be 
found,  that  the  power  of  taking  up  the  lists  of  the  aggregate  poor, 
determining  the  assessments,  and  managing  the  funds,  belongs  to 
the  meeting  of  heritors,  provost,  minister  and  elders ;  and  that  the 
asBesament  to  be  imposed  for  the  aggregate  poor  shall  be  laid  on 
the  whole  inhabitants  of  the  paridi  equally,  whether  in  burgh  or 
landward,  *  according  to  the  estimation  of  their  substance,  without 
<  exceptions  of  persons.' 

In  bar  of  this  action  it  was  pteaded^^-Jlrsiy  That  the  pursuers 
have  no  tide  to  pursue ;  and,  secondly j  That  all  parties  interested 
have  not  been  called.  The  grounds  of  diese  objections  were,  that 
none  of  die  proprietors  of  houses  and  tenements  widiin  the  burgh 
ifere  parties  to  die  action,  either  as  pursuers  or  defenders;  and 
that  seyend  of  die  landward  heritors,  whose  names  were  included 
fa  the  suauncMis  as  puvsuers,  had  disclaimed  the  action. 

The  Lord  Ordinary  repelled  tliese  defences,  and  the  Onai  unani-  Judgment, 
ttonriy  adhered. 

'Dte  Lord  JuMtioe^Clerk  said — I  have  no  difficulty  at  all  upon  this  Opinion  of 
question.  This  is  an  action  to  have  it  found  that  die  Magistrates  ^^^ 
tiefaound  to  lake  certain  steps  to  support  the  poor  of  die  burgh. 
Though  I  give  no  opinion  em  die  merits  of  the  action,  I  must  look 
to  what  is  the  nature  of  the  question,  in  order  to  decide  this  preli* 
Sfflmry  {N»nl  Now,  is  it  not  perfeedy  plain,  that,  by  die  statutes 
and  prociamadons,  the  Magistrates  are  bound  to  meet  and  assesa 
the  tnhdbilants  of  die  burgh  for  the  support  of  its  poor,  and  that 
^  are  boaad  to  answer  as  for  the  community  ?  It  were  absurd 
^  ci^pose  dM  every  heritor  withiM  burgh,  and,  indeed,  every  in- 
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2  June  1831.  dividual  liable  to  asseasment,  must  be  called.     Oit  the  odier  bind, 
^'-^T^^^     every  one  heritor  has  the  clearest  interest,  and  is  entitled  to  try 

Landwmrd  He-  .i»^  . . 

ritor.  of  Dun.  ^^^  question. 

iMur  V.  Miigis.        The  other  Judges  were  entirely  of  the  same  <^nion. 

tntes  of  Dun« 
bur. 

Lord  F^€rUmf  Ordinaiy.         For  the  pvniMrs,  Joiimm,  Alex.  Ihadop*        J.  {r  W, 

Ferriar,  W.  S.   Agents.  For  the  d«fender%  BvAafurd^  Ivory.  CiMk 

Crmg9^  WardUno  ^  Dalziil,  W.  S.  Agents.         F,  Clerk. 

a 


SECOND  DIVISION. 

i. 

No.  CXL  2  Jane  1831. 

« 

COOK 

offaintt 

CUTHILL'S  TRUSTEES  and  Others. 

f 

Bankrupt. — Sequestration. — Expenses. — A  sequestrated  ettaU^ 
and  the  creditors j  proporticmUy  to  their  claims^  are  liable  not  mily 
for  the  ordinary  expenses  of  obtaining  sequestration^  hut  for  Am 
also  fairly  incurred  in  litiyatian  in  supporting  the  application^  d- 
though^  in  such  litiffotion,  the  opposing  creditors  have  beenfomidml 
liable  in  any  part  of  these  expenses. 

The  proceedings  detailed  in  the  report  of  the  case  of  Cook  v.  Mn 
Cuthill's  Trustees,  21  Feb.  1829,  terminated  in  a  judgment  of  the 
Court,  finding  the  estate  of  the  bankrupt,  Archibald  CuthiU,  liable 
to  sequestration ;  but  at  same  time  finding  ^  that  the  respondents, 
<  (the  trustees  of  Mrs  Cuthill,)  were  not  liable  to  the  petitiooer 
^  (Cook)  in  any  part  of  the  expenses  hitherto  incmrred.'  Afier-^ 
wards  the  seqaestmtion  proceeded  in  the  usual  manner,  daims  being; 
lodged  on  the  part  of  Mrs  Cuthill's  Trustees  and  others. 

Some  time  after  the  appointment  of  the  trustee,  the  agents  vb^ 
conducted  the  proceedings  in  support  of  the  application  for  seqao- 
tration,  and  also  the  subsequent  statutory  proceedings,  presented  a 
petition  to  the  Court,  in  terms  of  the  act  of  sederunt  of  6  Feb.  1606^ 
praying  that  the  trustee,  and  the  creditors  who  had  lodged  claima 
on  the  estate,  should  be  found  liable  for  the  petitioner's  aeoount  oC 
expenses.  In  this  application  the  trustee  acknowleci^ed  the  liable 
lity  of  the  estate  for  the  ordinary  expenses  of  the  sequestration,  but 
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maintained  thai  it  was  not  liable  for  the  expenses  incarred  in  the  2  June  183). 
litigation  between  Cook  and  Mrs  Cuthill's  trustees ;  and  the  latter    ^"^^^/"^^ 
contended,  that  they  could  not  be  subjected  in  payment  of  these  ^^ijp^  ^ru^ 
extraoidinary  expenses,  as  it  had  been  specially  found  by  the  Court  tees  and 
diat  they  were  not  liable  in  any  part  of  them ;  while,  on  the  other  ^•''*"' 
hand,  Cook  pleaded,  that  these  expenses  had  been  necessarily  and 
properly  incurred  by  him  in  carrying  through  the  sequestration, 
and  that  he  was  entitled  to  be  relieved  thereof  by  the  trustee,  and 
the  creditors  at  large. 
The  Court  pronounced  the  following  interlocutor :  <  Having  ad* 

<  vised  this  account  of  expenses,  with  the  report  of  the  Auditor,  ap- 

*  prove  thereof,  modify  the  account  of  expenses  incurred  by  the 

<  petitioners  to  the  sum  of  L.252  :  7  :  6,  and  decern  against  the 

<  reqpoudent,  James  Cook,  for  payment  thereof,  together  with  the 

<  expense  of  extract ;  reserving  whatever  claims  of  relief  therefor 

<  the  said  Jam^  Cook  may  have  against  any  other  party  or  par- 

<  ties,  and  all  defences  and  objections  thereto ;  and  decern  against 

<  the  respondent,  William  Jeffrey,  as  trustee,  and  against  the  cre- 

*  ditors,  respondents  in  the  application,  jointly  and  severally,  for 

*  payment  of  the  sum  of  L.37  :  19:9,  being  that  part  of  the  fore-i 

<  said  expenses  relative  to  the  ordinary  proceedings  in  the  seques* 

*  tration,  and  for  the  expense  of  extract, — reserving  all  claims  of 
< relief,  inter  se,  and  objections  thereto:  Find  no  expenses  due  to 

*  either  party,  and  decern/ 

Cook  having  paid  his  proportion  of  the  above  sum,  and  also  a 
separate  account  incurred  to  his  country  agent  in  the  same  business, 
amounting  together  to  L,325  :  18 : 7,  brought  the  present  action  for 
rdmbursement  of  this  sum  against  the  trustee,  and  the  creditors 
who  nmked  in  the  sequestration ;  concluding  against  the  former  for 
payment  of  the  whole  of  these  expenses,  <  out  of  the  first  part  of 
^  die  proceeds  of  the  bankrupt  estate ;'  and  i^;ainst  the  latter,  fov 
immediate  payment  <  of  the  proportions  of  the  foresaid  sums,  effeiring 
'  to  their  respective  claims  on  the  said  bankrupt  estate.' 

In  defence  the  trustee  and  creditors  pleaded — I.  That  the  pre*  Defenders*  ' 
sent  demand  is  inconsistent  with  the  judgment  in  the  question  be^  P^^*- 
tveen  the  pursuer  himself  and  Mrs  CuthilPs  trusteesi  finding  that 
they  were  not  liable  in  any  part  of  his  expenses.  It  is  said  that 
dug  jadgment  contemplated  these  parties  merely  in  their  character 
of  litigants,  opposed  to  the  pursuer  in  the  action  in  which  these  ex-r 
penses  were  incurred,  but  not  in  their  character  of  creditors  of  Cu- 
thiU,  ranking  on  his  estate.  But  this  distinction  is  groundless.  The 
ieciflion  was  pronounced  on  the  assumption  that  Mrs  Cuthill's  trus^ 
tees  were  crdUtors  of  the  bankrupt,  who,  by  the  judgment,  wer^ 
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Defenders' 
Pleas. 


2  June  1831.   compelled  to  claim  on  his  sequestrated  estate;  and  it  is  preciBelf 
^^Y^-      in  the  same  character  that  the  pursuer  has  revived  the  daim  against 

Cutbiir's  Trus-  them  for  the  greater  part  of  these  expenses*  The  very  same  judg- 
ment was  pronounced  when  the  pursuer  endeavoured,  under  the 
form  of  a  petition  in  the  name  of  his  agents,  to  demand  a  deoree 
against  himself  and  the  defenders,  fw  payment  of  their  aocount 

II.  But,  independently  of  the  plea  of  res  judicata,  there  k  no 
principle  of  law  or  justice  on  which  any  part  oi  the  expenses  of 
the  litigation  in  question  can  be  demanded  from  any  of  the  eredi- 
tors  ranked  on  the  sequestrated  estate.  The  Court  drew  the  proper 
distinction  in  this  case,  when  they  decerned  against  the  trustee  and 
«:editors  for  the  ordinary  expenses  of  the  sequestration,  but  agabvt 
the  pursuer  alone  for  the  expenses  of  the  litigation*  So  &r  as  le* 
lates  to  the  proper  expenses  of  obtaining  the  seqaestmtum,  die 
pursuer  had  a  just  claim  to  be  relieved  by  the  <»^tor9  who  ksfe 
taken  the  benefit  of  his  proceedings.  But  so  far  as  relates  to  (lie 
expenses  with  Mrs  CuthUl's  trustees,  it  would  be  grossly  nnjuotto 
hold  that  other  creditors  could  be  made  liabfe  for  any  part  of  tlieie 
expenses  to  the  pursuer,  after  it  has  been  finally  decided  that  the 
parties  by  whom  they  were  occasioned  were  not  liable  to  him  bt 
any  part  of  them.  If  the  litigation  had  taken  place  between  the 
same  parties  under  a  petition  for  recal  of  the  sequestration,  and 
the  Court  ultimately  confirmed  the  sequestration,  but  found  no  ex- 
penses due  to  die  pursuer,  he  could  not,  as  a  matter  of  right,  daim 
indemnification  of  these  expenses  from  the  sequestrated  estate,  or 
from  the  other  creditors.  But  the  same  principle  which  exdudei 
such  demand  in  the  circumstances  supposed,  is  equally  npplicaUe 
to  the  present  case.  The  result  of  sustaining  the  pursuer's  desnand 
would  be  to  find  Mrs  Cuthill's  trustees  liable  for  by  fiur  tiie  greater 
part  of  the  very  expenses  for  which  a  final  judgment  of  the  Court 
declared  they  were  not  liable  to  any  extent ;  Stor,  i.  8.  8 ;  Burns 
V.  Maclellan's  Creditors,  4  Dec.  1735,  FoL  Die.  M.  13,402. 


Pursuer's 
Pleas. 


Pleaded  for  the  pursuer — I.  In  claiming  reimbursement  out  of 
the  sequestrated  estate,  there  is  no  ground  for  distinguishing  be- 
tween the  ordinary  expenses  of  obtaining  sequestmtion  and  those 
additional  expenses  which  the  pursuer  unavoicbblyinoBrred  in  sap* 
porting  his  application,  in  consequence  of  the  opposition  of  Mn 
Cttthill's  trustees.  If  the  litigation  was  properly  conducted  on  As 
part  of  the  pursuer,  and  if  without  that  litigation  Ae  seqnestratioD 
would  not  have  been  awarded,  it  is  obvious,  on  genezal  furkicipln^ 
that  the  common  fund  of  division  must,  in  the  first  plaee^  be  liaUe 
for  every  part  of  the  expenses  necessarily  incurred  in  creating  it; 
mid  certainly  the  statute  mdses  no  distinction  in  tiiis  respect    It 
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is  <nly  ^  after  paying  aU  Atstf^  that  the  sequestrated  estate  is  2  Jane  I83< 
itdued  to  be  a  fund  of  division ;  and  to  the  same  effect  it  is  en-  ^^^^^v*^ 
acted,  that  *  the  expense  didbursed'  in  presenting  and  following  cutinirsT] 
forth  a  petition  for  sequestration  <  shall  be  repaid  by  the  trustee  tees  and 
<  oat  of  the  first  money  that  eomes  into  his  hands.'  !![!L 

II.  But  until  funds  shall  hav^a  been  realised  by  tlie  trustee,  the  Pursuer's 
oeditorB  ire  liaUe  for  a  proportion  of  the  expenses  in  question,  cor-     ^^' 
responding  to  the  amount  of  their  claims  on  the  estate.     In  the  ap- 
plication for  sequestration  the  statute  contemplates  the  petitioning 
oeditor  as  agent  for  the  whole  creditors,  who  may  afterwards  adopt 
the  ssquestmtson  whea  awarded ;  and  it  would  be  contrary  to  jus* 
tiee  if  the  other  creditors  eould  take  the  benefit  of  a  measure  de« 
signed  for  the  general  behoof,  without  proportionally  contributing 
to  the  expenses  necessarily  incurred  by  the  petitioning  creditor  in 
obMiaing  it     Accordingly,  Ae  reeponsibility  of  the  creditors  has 
been  recognised  in  t^  present  ease,  in  so  far  as  regards  the  or£« 
wry  expenses  of  the  sequestration,  part  of  whidi  were  decerned 
fcr  on  the  application  of  the  agente.     But  here,  as  in  the  questioB 
with  the  sequestrated  estate,  no  just  distinction  can  be  made  be- 
tween the  expenses  incurred  when  the  application  is  not  opposed. 
Mid  those  occasioned  by  an  opposition  which  it  is  necessary  to  orer- 
come.     Both  parts  of  the  expenses  were  alike  unavoidably  dis- 
bursed towards  obtaining  that  award  of  which  the  creditors  after- 
wards took  advantage.     There  is  no  hardship  in  imposing  this  re- 
^nsibility  on  the  other  creditors.     No  creditor  is  bound  to  claim 
in  a  sequestration,  or  take  part  in  its  management ;  but,  if  he  does, 
it  is  to  be  presumed  he  expects  benefit  by  it ;  and  while  he  makes 
use  of  it  as  an  instrument  for  his  own  purposes,  he  must  pay  the 
Beeessary  expenses  attending  the  measure.     The  case  of  a  creditor 
carrying  through  a  sequestration  against  opposition,  and  that  of  a 
creifitor  suj^ordng  a  sequestration  once  awarded  against  an  appli- 
cation for  recal,  are  not  analogous ;  but  even  in  the  latter  case  it 
seems  the  sounder  new  to  hold,  that  the  expense  of  supporting  the 
sequestration  would  form  a  good  daim  against  the  estate  and  the 
creditors. 

III.  The  finding  that  Mrs  Cuthill's  trustees  were  not  liable  in 
the  expenses  of  the  litigation,  cannot  exempt  them  from  the  super- 
venieDt  legal  Uability  incurred  by  them,  along  with  the  ottier  cre- 
ditsis  generally,  by  subsequenfly  adopting  the  sequestration,  and 
dsinaDg  under  it.  The  point  that  was  raised  as  to  expenses,  at 
the  tiflie  of  awaxdiag  seque^ration,  was,  whether  tlie  defenders,  as 
nasoecessfiil  litigants,  were  to  be  subjected  individually,  and  nlti- 
fltttely,  in  the  expenses  that  had  been  incurred.  But  the  question 
raised  liere  b  totally  different,  being,  whether  the  defenders  are 
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2  June  1831.  liable,  not  as  litigants,  but  as  creditors  rankingin  the  seqaestralimi, 
not  individually  and  exclusively,  but  proportionally,  and  in  tke  in- 


Cook  V, 


tees  and 
Others. 


Cuthiii'f  iViis.  tef ™  merely,  with  a  right  of  total  relief  out  of  the  fiinds  which  are 
expected  to  be  realised  ? 

The  Lord  Ordinary  made  avisandum  to  the  Court,  *  in  respect 
^  the  most  important  question  between  the  parties  depends,  m  a 
^  great  measure,  on  the  construction  of  an  interlocutor  pronounced 
<  by  the  Court.' 


Parauer's 
Fleas. 


Judgment. 


The  Caurty  on  considering  a  report  of  the  Auditor,  stating  that 
the  expenses  in  question  were  £urly  and  properly  incurred  in  sap- 
porting  the  application  for  sequestration,  decerned  in  terms  of  the 
UbeL 

Their  Lordships  were  unanimously  of  opinion  that  the  demand 
was  in  itself  well  founded,  it  being  understood  that  a  prbportioti  of 
the  expenses  effeiring  to  the  pursuer^s  own  daim  on  the  estate  feU 
to  be  borne  by  himself ;  and  further,  that  there  was  no  inoonsistency 
between  the  present  judgment  and  that  pronounced  in  the  foimer 
litigation. 

Lord  Fidlaion,  Ordinary.  For  the  pursuer,  JaflMOR,  Ammi.  CsaqM  jr 

MaahwaU,  A  genu.        For  the  defenders,  Dean  qfFae.  (Bifipe,)  jUoiv.      Mod- 
hray  j-  Howden,  W.  S.  Agents.         T,  Clerk. 
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4  June  1831. 


Mrs  TAIT  and  Husband 

against 

PHILIP  WILSON. 

Husband  and  Wife. — Arbitration. — Res  judicata. — A  mat* 
tied  toamany  and  her  husband^  (for  his  interest,  J  having  brought  an 
action  for  her  share  of  legitime  which  was  submitted  to  arbitratUmf 
and  the  arbiters  having  assoilzied  the  defender^  and  ordained  As 
pursuers  to  sign  a  discharge  of  the  wififs  daim,  she,  vpon  her  rer 
fusal  to  do  soy  was  incarcerated  on  a  diligence^  bid  afterwards  signtd 
the  discharge  under  protest,  andofter  a  bill  of  suspension  and  liberty 
Hon,  at  her  instance,  had  been  refused  by  Ae  Lord  Ordinary  on  Ae 
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B3b; — heldy  in  an  action  of  reduction  of  the  deeree^rbitrai  and  4  June  1831. 
£scharffej  and  of  damages^  L  that  aJthough  the  decree-^arbitral  could    ^|^V^^ 
not  be  touched,  the  diligence  against  the  wife  was  illegal,  and  the  y^^^  ^^  ^jj. 
disAarge  quoad  her  ought  to  be  reduced  ;  and,  2.  that  the  interlocutor  son. 
of  ike  Lord  Ordinary  did  not  form  a  res  judicata,  so  as  to  bar  the 
action. 

The  pursaer,  Mrs  Tait,  daughter  of  the  late  Philip  Wilson,  with 
eoDcnrreiice  of  her  husband,  brought  an  action  against  his  grandson, 
die  present  defender,  for  her  share  of  legitim  out  of  the  personal 
estate  of  the  deceased*  The  defence  was,  that  aftter  payment  of  the 
debts  there  would  be  no  funds  to  be  the  subject  of  legitim ;  tod 
the  parties,  vie.  Mrs  Tai(  and  her  husband  on  the  one  hand,  and 
the  defender  on  the  other,  entered  into  a  submission,  whereby  they 
referred  to  certain  arbiters  <  all  questions,  claims,  disputes  and  dif- 

<  ferences  subsisting  and  depending,  or  which  may  arise  between 

<  the  said  parties  in  relation  to  the  foresaid  action,  differences  and 

<  disputes,  in  any  manner  of  way,'  &c. ;  and  the  parties  bound  them- 
selves, that  whatever  the  arbiters  should  determine  in  the  premises, 
they  should  acquiesce  in,  implement  and  fulfil.  The  deed  of  submis- 
sion bore  the  usual  clause  of  registration.  The  arbiters  accepted, 
and  (4  January  1828)  pronoimced  a  decree-arbitral,  by  which  they 
ibnnd,  that  at  the  death  of  the  father  there  were  not  sufficient  funds 
tapay  his  debts,  and,  consequently,  there  was  no  fund  of  legitim ; 
anoilzied  the  defender  from  the  action,  and  absolved  and  discharged 
the  said  Philip  Wilson  junior  from  all  questions,  claims,  disputes 
and  difierenees  subsisting  and  depending  between  the  said  parties 
in  rehtion  to  the  foresaid  action.  The  decree  then  goes  on  to  or- 
dain the  pursuer  and  her  husband  to  execute  and  deliver  a  formal 
discharge  to  the  above  effect.  A  discharge  was  prepared  and  re- 
vised by  the  pursuers'  agent,  and  after  being  extended,  was  signed 
by  the  husband ;  but  his  wife  having  refused  to  sign  it,  a  charge 
ef  homing  was  given,  and  she,  persisting  in  her  refusal,  was  im- 
prisoned. Aflter  being  some  time  in  jail  she  presented  a  bill  of 
suspension  and  liberation,  which  bill,  on  being  advised,  with  an* 
swers,  was  refiised  by  the  Lord  Ordinary  in  the  Bill-Chamber, 
^21  July  1828,)  but  the  case  was  not  brought  before  the  Court. 
On  the  2d  of  August  following  the  pursuer  Mrs  Tait  signed  the 
discharge,  under  protest,  and  was  then  liberated. 

In  these  drcumstances  she  and  her  husband  raised  the  present 
action,  concluding  for  reduction  of  the  decree-arbitral,  so  fiir  as  it 
ordained  her  to  sign  the  discharge,  and  of  the  discharge  itself 
quoad  her,  and  for  damages  on  the  ground  of  the  illegality  of  th/e 
proceedings,  aqd  pleaded — 
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i  June  1831.  L  The  arbiters,  in  the  submiasion  under  reductiony  acted  ultra 
vires  in  ordaining  the  pursuer,  Mrs  Tait,  to  execute  a  disdiarg^  o{ 
her  claims. 

IL  The  person  of  a  woman,'  vestita  riro,  is  protected  firom  civil 
diligence,  except  in  questions  respecting  her  own  heritage,  or  re- 
sulting from  her  own  delicts.  Even  supposing,  therefore,  that  tie 
decree  pronounced  by  the  arbiters  was  warranted  by  the  tenng  of 
the  submission,  the  attempt  to  enforce,  by  means  of  persoiial  difi- 
gence,  the  pursuer's  performance  of  the  deereet-arbitral,  wasiatke 
highest  degree  illegal  and  unnecessary ;  Sfattr,  L  4.  14 ;  Stewurl  n 
Bannerman,  16  Feb.  1663,  Spotiswood,  M.  6071;  Chalmen  » 
Douglas,  19  Feb.  1790,  M.  6089. 

III.  The  interlocutor  in  the  suspension  is  not  a  decree  in  fcif 
to  the  effect  of  preventing  this  action,  mht  is  there  any  noesoMty 
to  reduce  it. 


Defender's 
rieas. 


Pleaded  for  the  defender. 

I.  The  pursuer,  John  Tait,  having  confessedly  implemented  the 
whole  proceedings  without  protest  of  any  kind,  and  these  proceed* 
ings  having  produced  no  result  but  the  extinction  of  the  differencei 
which  the  parties  together  confessedly  authorised  the  arbiters  te 
determine,  he  has  neither  right  nor  tide  to  challenge  these  pnn 
ceedings ;  and  the  other  pursuer,  his  wife,  upon  her  own  prineipk, 
that  she  is  under  the  coverture  of  her  husband,  is  not  entitled,  with* 
out  his  concurrence,  to  pursue ;  and  therefore  not  entitied  at  all, « 
that  concurrence  is  excluded. 

II.  The  pursuers  had  no  interest  to  oppose  themselves  to  the 
decree-arbitral ;  and  tixey  are  now  barred  from  insisting  in  this  ac- 
tion by  the  final  implement  which  that  decree  has  received,  eon* 
fessedly  without  the  samfice  or  compromise  of  a  single  interest  not 
felling  under  the  submission. 

III.  The  pursuers  are  in  like  manner  barred  from  iadristiiig  in 
this  action  by  the  judgpnent  of  the  Lord  Ordinary  in  the  BiK* 
Chamber,  pronounced  in  foro,  and  remaining  unchallenged  by  the 
pursuers. 

IV.  The  action  in  question  having  been  raised,  and  aAerwaidi 
submitted  by  the  pursuer  Mrs  Tait,  with  the  consent  of  her  has* 
band,  and  both  pursuers  having  bound  themselves  in  that  fiona  te 
abide  by  and  implement  whatever  tite  arbiters  should  ordain  ts  bt 
done  for  terminating  their  differences  with  the  defender,  the  arbi- 
ters were  entitled  to  put  an  end  to  these  differences  in  any  form 
they  pleased;  and  the  pursuers  were  not  entitied  to  oppose  them- 
selves to  the  mere  form  in  which  the  arbiters  thought  fittoa{^int 
the  differences  submitted  to  them  to  be  determined,  as  long  as  im- 
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{dement  of  any  orders  pronounced  for  thftt  purpoee  telided  merely  4  June  1831. 
to  end  the  said  differences,  and  nothing  more.  ^I"^*^*^^ 

V.  The  pursuers  were  not  only  bound  by  the  terms  of  the  sub-  jj^n/",  wnr 
jDiBsion,  but  by  the  law  and  practice  in  similar  cases,  to  implement  son. 
Aieh  orders  ad  factum  praestandum,  or  otherwise,  as  the  arbiters  Defender's 
saw  fit  to  pronounce  for  the  above  purpose*  Pleas. 

VI*  £sto  that  the  decree««rbitral,  in  appointing  a  separate  dis- 
charge to  be  executed  by  the  pursuers,  had  been  ultra  vires  of  the 
arbiters,  still  the  defender,  having  merely  acted  upon  a  decree  for- 
mally pronounced  by  the  arbiters,  and  having  done  so  bona  fide, 
without  any  intention  to  injure  them,  can  on  no  ground  or  pretext 
be  subjected  in  damages  to  the  pursuers* 

The  Lord  Ordinary  made  avisandum  to  the  Court,  and  issued 
the  followii^  note : 

*  This  case  resolves  into  two  or  three  short  points  of  law.  The 
'  pursuer  made  a  claim  of  legitim  against  the  defender,  and,  along 
<vith  her  husband,  brought  an  action  for  establishing  it.  The 
'ease  was  submitted  to  arbitration,  and  by  the  submission  the 
'<  parties  sulmutted  ^  all  questions,  claims,  disputes  and  differences, 
^  subsisting  and  depending,  or  which  may  arise  between  the  said 
<<  parties  in  relation  to  the  foresaid  actions,  differences  and  di»- 
<'  putes,  in  any  manner  g£  way,'  &c*  with  power  to  the  arbiters 
'  or  oversman  to  take  proof,  and  to  decern  for  whatever  sum  should 

<  be  found  due  by  the  one  party  to  the  other,  to  order  production 

*  of  writs,  to  find  expenses  due,  &c. ;  and  the  parties  bound  them- 

<  selves,  that  whatever  Uie  arbiters  should  determine  in  the  <  pre- 
<*  mises'  tiiey  should  acquiesce  in,  implement  and  fulfil*     The  ar- 

*  biters  accepted,  and  pronounced  a  decree-arbitral,  by  which  they 

<  found,  that  at  the  death  of  the  father  there  were  not  funds  sufE- 

<  dent  to  pay  his  debts,  and  consequentiy  there  was  no  fund  of  le- 
'  gitim ;  assoilzied  the  defender  from  the  action,  ^  and  absolved 
''and  discharged  the  said  Philip  Wilson  junior  from  all  quea- 
<<  tions,  claims,  disputes  and  differences  subsisting  and  depending 
^  between  the  said  parties  in  relation  to  the  foresaid  action.'  The 
'  decree  then  goes  on  to  ordain  the  pursuer  and  her  husband  to 
'  execute  and  deliver  a  formal  discharge  to  tiie  above  effect* 

( A  discharge  was  prepared  and  revised  by  the  pursuer's  agent, 

<  though  he  recommended  that  it  should  not  be  extended.  It  was 
'  extended,  however,  and  was  signed  by  the  husband ;  but  the  pur- 
'  suer,  the  wife^  peremptorily  refused  to  sign  it.     A  charge  of  honw 

<  ing  was  given,  and  she,  persisting  in  her  refusal,  was  imprisoned* 
'  After  being  some  time  in  jail,  she  presented  a  bill  of  suspension 

*  and  liberation,  which  bill,  on  being  advised,  with  answers,  was  re- 
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fused  by  the  Lord  Ordinary  in  the  Bill-Chamber,  on  the  21  July 
1828;  but  the  case  was  never  before  the  Court. 
<  The  pursuer  now  brings  a  reduction  of  the  decreet-arbitral  and 
the  discharge^  evidently  for  the  purpose  of  supporting  the  further 
conclusion  for  damages ;  and  the  grounds  taken  are,  Jtrsi^  that  it 
was  ultra  vires  of  the  arbiters  to  ordain  the  pursuers  to  gnuit 
any  discharge ;  and,  second,  that  it  was  at  any  rate  incompetent  and 
oppressive  to  execute  personal  diligence  against  the  pursuer,  a 
married  woman,  in  order  to  compel  implement  of  a  personal  ob* 
ligation. 

*  The  Lord  Ordinary  is  of  opinion,  that  there  is  no  solidity  in 
the  objection  made  to  the  decree-arbitral.  For  though  the  soIk 
mission  does  not  expressly  empower  the  itfbiters  to  ordain  the 
parties  to  grant  a  discharge,  it  gives  them  full  power  to  decide 
every  thing  relative  to  the  claim  made,  and  the  differences  be- 
tween the  parties ;  and  though  it  might  not  be  necessary  that  d 
discharge  should  be  granted,  it  seems  to^have  been  clearly  within 
the  power  of  the  arbiters  to  order  it,  if  they  thought  it  necessary 
for  the  defender's  safety,  or  that  it  would  be  useful  to  him. 

*  But  if  the  matter  be  quite  open,  the  Lord  Ordinary  does  not 
thiilk  it  quite  sd  clear  that  the  defender  was  warranted  in  exe- 
cuting the  caption  against  the  pursuer.  For  though  it  is  qtnte 
competent  generally  to  imprison  a  married  woman  ad  &ctum 
praestandum,  it  must  depend  on  the  nature  of  the  case  whether 
this  may  be  legally  done.  The  pursuer  had  no  legal  interest  n- 
deed  to  refuse  to  sign  the  discharge ;  but  if  she  chose  obstinately 
so  to  refuse,  the  defender  seems  to  have  had  no  legitimate  in- 
terest to  insist  upon  it.  For  besides  that  the  decreet  itself  was 
to  all  purposes  a  good  discharge,  it  is  evident,  that  though  the 
wife's  name  was  necessarily  used  in  making  the  claim  of  legitim, 
the  right  itself  as  a  claim  to  personal  funds  belonged  exdusiyely 
to  the  husband,  Jure  mariti,  and  therefore,  when  he  had  subscribed 
the  discharge,  the  defender  could  have  no  legal  interest  to  de- 
mand any  thing  more.  His  discharge  was  an  effectual  discharge 
for  the  wife;  but  if  the  defendeir  had  not  a  real  and  true  interest 
to  require  the  wife  to  &&gn  the  discharge,  it  appears  to  the  L<^ 
Ordinary  that  It  could  not  be  a  lawful  use  of  the  decemiture  of 
the  decreet-arbitral,  in  so  far  as  it  applied  to  the  wife,  to  execute 
ultimate  diligence  i^;ain^  her  person,  in  order  to  force  her  to 
discharge  a  personal  daim  of  debt,  which,  if  there  had  been  a 
real  debt,  would  have  belonged  exclusively  to  her  husband,  and 
was  validly  discharged  by  himself  alone ;  at  least  the  Lord  Ordi- 
nary doubts  very  much  the  legality  of  this  proceeding;  and  If  the 
Court  should  entertain  this  opinion,  it  will  be  difficult  to  support 
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the  discharge,  in  so  far  as  it  is  admitted  to  have  been  signed  by  4  June  I83f. 
the  puisuer  under  protest,  and  by  the  force  of  an  imprisonment    ^^^^^/^^ 
which  had  lasted  for  thirty  days.     Whether  the  pursuer  would  2l!d*il!^fii-*" 
obtain  mudi  advantage  from  any  redaction  on  this  ground,  seeing  >on. 
that  It  was  her  duty  to  sign  the  discharge  in  implement  of  the 
decreet,  and  that  her  doing  so  could  have  done  her  no  injury,  is 
another  question,  on  which  the  Lord  Ordinary  perhaps  does  not 
entertain  much  doubt;  the  parties  appear  to  have  been  equally 
unreasonable. 

<  But  there  is  a  preliminary  question  involved  in  the  case,  in 
consequence  of  the  judgment  of  the  Lord  Ordinary  in  the  Bill- 
Chamber  refusing  the  biU  of  suspension  and  liberation  on  the 
merits  of  the  question.  It  is  true  that  there  was  no  reduction 
brought  at  the  time,  and  the  interlocutor  may  be  no  bar  to  a  re- 
duction of  the  decreet>arbitral.  But  besides  that  the  bill  would 
probably  have  been  passed,  if  the  validity  of  the  decreet  had  been 
thought  doubtful,  as  the  present  Lord  Ordinary  is  of  opinion  that 
there  is  no  ground  for  reducing  the  decreet,  the  judgment  refii- 
sing  the  bill  of  suspension  and  liberation  appears  to  be  conclusive 
of  the  merits  as  to  the  imprisonment  in  other  respects,  in  so  far 
as  any  judgment  of  a  Lord  Ordinary  in  the  Bill-Chamber  can  be 
considered  as  conclusive.  It  is  rather  thought,  however,  that 
sttch  a  judgment,  though  of  weight  in  the  matter,  ought  not  to 
be  held  absolutely  conclusive,  and  it  does  not  appear  that  the  au- 
thorities are  sufficient  to  make  it  be  so  held. 

<  As  the  record  is  short,  and  one  of  the  parties  on  the  poor's 
roll,  the  Lord  Ordinary  thinks  it  most  expedient  to  report  the 
cause  with  the  above  statement  of  it,  and  his  opinion  on  the  points 
mvolved.' 

Lord  Craiffie  observed,  that  it  was  tlie  form  of  the  original  action  Opinion  of 
which  had  given  rise  to  the  present  question.  There  the  action  ^^"^ 
iTBs  brought  in  the  name  of  the  present  pursuer,  Mrs  Tait,  as 
domina  litis,  her  husband 'only  giving  his  concurrence  for  his  in- 
terest, instead  of  being  brought  forward  as  the  only  pursuer,  as 
he  ought  to  have  been,  the  funds  claimable  as  the  legitim  due  to 
his  wife  flEdling  under  his  jus  mariti ;  and,  on  that  account,  the 
diligence  used  might  be  authorised.  There  was,  no  doubt,  an  error 
in  the  decree-arbitral,  ordaining  a  discharge  to  be  granted,  which 
could  only  be  necessary  if  the  submission  had  not  contained  the 
usual  clause  of  registration ;  but  the  agent  for  the  pursuer  should 
have  objected  to  it ;  and  as  it  was  made  out  at  the  expense  of  the 
present  defender,  the  subscription  was  quite  harmless  to  all  parties. 
The  attempt  to  reduce  the  decree-arbitral  itself  appears  to  have 
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4  Jobie  ItSI.  been  miBeceasary,  as  well  as  ineonpetent;  and,  as  it  was  the  opi* 

^^V^^    nicm  of  the  Lord  Ordinary  upon  the  BiUs  that  the  diUffenee  aniast 

iMikd  V.  wii.    ^"^  pursuer  was  competent  and  regfumr,  sudi  an  aetion  as  tiie  pffe» 

>0D.  sent,  as  it  appeared  to  his  Lordship, '  ought  not  to  have  been 

brought. 

The  other  Judges^  however,  although  they  concurred  in  thinkiBi 
that  the  decree-arbitral  itself  could  not  be  affected,  diought  dntdie 
£ligence  which  had  been  executed  against  Mrs  Tait,  as  a  manned 
^  woman,  was  quite  illegal,  and  that,  so  far  as  she  was  concerned,  the 
£8charge  might  competently  be  reduced ;  and  they  did  not  tfaink 
that  the  ju(^ment  of  the  Lord  Ordinary  u|>on  the  Bilk,  refbahg 
the  bill  of  suspension  and  liberatioB,  formed  a  res  judicata,  whick 
could  bar  the  present  action. 

Their  Lordships  accordingly  <  sustairi  the  reasons  of  reducdmi, 
<  so  &r  as  respects  the  discharge  by  the  pursuer,  Janet  Tait,  and 
*  reduce,  decern  and  declare  accordingly ;  and  quoad  ultra,  repel 
^  the  reasons  of  reduction,  and  decern :  Find  the  pursneia  entided 
'  to  expenses,'  &c. 

Lord  Momcnffi  Ordinary.  Act.  Lord  AdwoeaUt  (J^ffre§j)  OMmyAAMv  Mm. 

John  MdviBtf  W.  S.  AgeoU         Alt.  Skene,  MaeaSatu        Gwrge  Logon,  W.  & 
Agent.         D.  Clerk. 

c. 


SECOND  DIVISION. 

No.  CXIIL  7  June  1831. 

WATSON'S  REPRESENTATIVES 

against 
TURNER. 

Warranbice. — A  tack  having  been  reduced  in  an  action  ageimt  the 
principal  tenant^  at  the  instance  of  the  landlord^  but  no  distrete^  emO' 
tioA,  or  decree  of  removing  having  been  taken  against  the  suUenantf 
bg  tp^am  the,  lands  were  occupied^  and  his  possession  hAigJmalbi 
confirmed  by  an  arrangement  between  the  landlord  and  the  principal 
tenantj  and  by  a  new  lease^  liable  Jo  no  objection^  obtained  from  the 
JbrmeTf  to  endure  for  aU  the  remaining  years  of  the  subtach^-^foundy 
in  a  question  between  the  subtenant  and  his  author^  Hie  principal  tt- 
nanty  that  warrandice  u)as  not  incurred^  to  tfte  effect  of  subjecting  tke 


No-  lia  COURT  OF  SESSION.  445 

latkr  to  a  chtim  of  deanoffesfor  ivffpoud  h^  cr  anxiety^  arisinff  7  J«ie  1831.' 
fnm  tmeertamfy  of  pauessien^  during  the  dependeme  of  the  Kt^a*    V^vyW 
/um,  hefijfre  the  new  tight  had  hem  obiamedfrom  &e  landUntL  pna^nJAim" 


V.  Xaroor. 


Ih  1768y  a  lease  of  tlie  farm  of  Tipperty,  part  of  the  entailed  es^ 
kale  of  TumerLally  to  eadulre  for  one  thousand  years,  was  taken  by 
Geoige  Tamer  of  Menie,  in  favour  of  himself,  his  heirs  and  assign 
nees.  On  his  death,  he  was  suoceeded  in  this  tack  by  his  wm^  Robert 
Turner,  who»  in  1789,  g^ranted  a  snhtack  of  these  lands  to  Kenneth 
Madkeuie  forfifty-seyen  years,  from  Whitsunday  1785.  In  1794, 
ID  nK^faatioa  of  this  subtaok,  for  the  whole  remaining  years  of  its 
eadsiance,  was  obtaiined  by  Mr  Walson« 

In  160%  the  then  pr^ietor  of  Tumerhall  raised  actions  of  re* 
dsetion-of  th«  priaeipal  taek  granted  to  Turner  of  Menie,  and  also 
et  the  sabtack  flowing  from  him,  on  the  ground  that  the  former 
m  ooDtrary  to  the  entail,  and  ultra  vires  of  the  granter- 

In  this  action  the  ptirsuer  was  ultimately  successful,  and  deereci 
in  terms  <tf  the  reductive  conclusion  of  the  summons,  was  finally 
jffoooimced  by  die  Court  of  Session,  17  November  1807,  (see  Tur- 
ner V.  Turner,  M.  v.  Tailzie,  App»  No.  16),  and  affirmed  by  the 
House  c^  Lords  in  1813. 

A  discBssioa  then  took  place  on  the  subject  of  violent  profits  and 
nelioiations,  which  lasted  for  several  years,  during  the  dependence 
rf  which  no  decree  of  removing  was  pronounced  against  either  of 
the  defenders. 

In  the  meantime,  the  subtenant,  Mr  Wats<m,  rased  a  summons 
o{  relief  and  dami^es,  upon  the  warrandice  in  his  subtack^  against 
Turner  c^  Menie,  and  used  inhibition  upon  the  dependence.  This 
aHDmoKis  was  raised  in  1815,  and  proceeded  in  the  usual  style,  set* 
ting  forth  the  conjoined  actions  raised  against  both  the  pursuer  and 
defcader,  at  the  instance  of  the  landlord,  and  that  <  the  said  George 
'  Tonrn  (the  defender)  was  bound  to  relieve  the  pursuer  from  the 
.  <  eoBsequencea  of  these  conjoined  actions,  but  yet  was  unable  to  do 

A  decree,  fixing  the  time  from  which  violent  profits  should  com*- 
menee,  in  the  aetioB  at  the  instance  of  the  landlord  against  Tur- 
ner of  Menie,  was  not  pronounced  till  1820;  and,  in  the  mean- 
tuDe,  a  negoeiation  was  set  on  foot  between  these  parties,  to  ob«- 
tarn  from  the  landlord  a  renewal  (A  the  lease  f<Nr  a  new  term  of 
years,  suffieient  to  enaUe  the  defender  to  keep  Watson  in  poases- 
fflon  of  his  subtack  for  the  remaining  years  of  its  endurance. 

WatBon  was  aware  of  this  negoeiation  during  the  time  that  it 
WW  going  on,  and  ccmsequently  did  not  press  forward  kis  action 
of  relief  except  by  taking  an  instrument  of  requisition  and  f^K 
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o.  Tarner. 


7  June  1831.  test  in  1817,  toT  the  purpose  of  forcing  the  defender  to  nake  mA 
an  agreement  as  should  confirm  him  in  the  full  benefit  and  enjoy- 
ment of  his  snbtack,  during  the  whole  years  of  it  yet  to  run. 

In  1819,  the  Lord  Ordinary  pronounced  judgment  in  the  acdoo 
of  relief,  finding  that  the  defender.  Turner  of  Menie,  must  reGere 
the  pursuer  of  all  the  consequences  of  the  warrandice,  incurred  by 
the  reduction  of  the  pursuers'  sublease ;  but  no  further  step  was 
taken  to  make  this  decree  effectual  by  Mr  Watson. 

In  1820,  the  defender,  Mr  Turner  of  Menie,  obtained  anew 
lease  firom  Mr  Turner  of  Tumerhall,  the  landlord,  for  twenty-<me 
years,  being  a  period  allowed  by  the  entail,  and  which  correqxmded 
with  the  ish  of  Watson's  subtack.  Mr  Turner  of  Menie  at  the 
same  time  offered  to  execute  any  other  deed,  or  to  find  any  addi- 
tional security,  which  might  be  necessary  for  Mr  Watson's  safety 
and  peaceable  possession  during  the  full  period  of  his  subtadc,  and 
tendered  an  heritable  bond  over  the  estate  of  Menie  for  that  poN 
pose. 

Mr  Watson,  in  the  meantime,  had  retained  the  rent  due  by  bii 
subtack  during  the  whole  dependence  of  the  litigation  between 
Turnerhall  and  Menie* 

In  1820,  arrangements  were  entered  into,  as  above  mentioned, 
to  confirm  his  possession ;  and  he  expressed  his  readiness  to  pay  his 
arrears  of  rent,  under  deduction  of  several  charges,  and  the  expenses 
to  which  he  had  been  put  in  making  journeys  to  Eklinburgh,  &&, 
in  consequence  of  the  litigation.  He  afterwards  assigned  his  sub- 
lease to  a  third  party  for  onerous  considerations. 

Mr  Watson  died  in  1825,  before  any  adjustment  of  these  dains 
had  taken  place ;  and  the  claim  for  the  arrears  <^rent,  (under  the  de- 
ductions above  mentioned,  which  were  admitted,  and  only  required 
to  be  liquidated,)  having  been  renewed  against  his  representatires, 
they  met  it  by  reviving  the  action  of  damages  and  relief  above  men* 
tioned,  in  which  they  claimed,  not  merely  the  personal  expenses 
incurred  by  Mr  Watson,  as  above  mentioned,  in  defendi^  his 
possession,  but  also  damages  in  respect  of  the  warrandice,  whidi 
iiad  been  incurred  by  the  reduction  of  the  original  lease,  on  the 
ground  of  anxiety,  and  insecurity  of  possession,  and  of  profit  which 
they  might  have  made  by  subletting  the  lands,  or  by  adopting  a 
different  and  more  expensive  mode  of  cultivation,  during  die  on- 
eertainty  of  their  possession  by  the  dependence  of  the  action. 
'    The  Lord  Ordinary  took  'the  cause  to  report  on  cases,  in  whkji 


Pursuer's 


The  pvisners  pleaded — That  the  subtack,  which  contained  a  cbmse 
of  absolute  warrandice,  having  been  reduced,  the  warrandice  was 
incurred,  and  that  the  defender  was  consequently  bound  to  pay  to 
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the  pursuen  th^  ^ole  loss  and  damage  which  they  can  qualify  in  7  June  \S3\. 
eonsequence  of  the  challenge  and  ultimate  reduction  of  the  sub-     V^n^^^^ 
tacL    It  18  very  true  that  a  party  bound  in  warrandice  is  not  liable  w»t«>n'»  R«- 
for  every  rash  and  foolish  attempt  of  third  parties  to  disturb  the  v.  Timer, 
ponession  of  the  disponee.     But  in  the  present  case  the  challenge 
was  successful,  decree  of  reduction  in  terms  of  the  libel  was  pro-  pieu. 
nmmeed  in  I8O69  after  which  period  the  lessee  had  no  title,  and 
could  have  no  security  for  his  possession ;  and  it  is  no  answer  to. 
ny,  that  a  good  title  for  the  remaining  years  of  the  lease  was  ob- 
tvned  in  1820.     During  the  fourteen  intervening  years  the  sub-^ 
tenant  was  liable  to  be  removed  at  any  time,  to  his  evident  injury 
and  prejudice.     That  no  removal  actually  took  place  may  affect  the< 
amount  of  damages ;  but  the  relevancy  of  the  claim  cannot  be  con- 
tested, seeing  that  possession  without  a  title  cannot  be  maintained 
to  be  equally  valuable  with  possession  upon  a  titie.     During  that 
interval  Mr  Watson  was  anxious  to  sell  his  right,  which  he  might 
kve  done  advantageously,  had  he  been  able  la  have  tendered  a 
secure  title  to  a  purchaser.     He  was  also  prevented  from  managing 
the  fium  in  the  way  most  beneficial  to  himself,  in  consequence  of 
the  insecurity  of  his  possession. 

No  communings  or  alleged  n^ociations  with  Mr  Watson  re- 
speeting  the  confirmation  of  his  rights  can  be  pleaded  in  bar  of  ao- 
tioD  against  the  present  pursuers,  seeing  they  never  led  to  any  fina} 
settlement  or  abandonment  of  the  claim* 

The  defender  aruwered — That  an  action  of  damages,  founded  DefcDder^s 
upon  the  averment  that  warrandice  has  been  incurred  by  the  loss  ^^^ 
of  a  lease  warranted,  was  effectually  met,  Istj  by  the  fiu;t  that  the 
tenant  was  not  deprived  of  possession ;  and,  2£y,  tiiat  not  even  a 
jw^^ment  of  removal  was  ever  pronounced  against  him.  Warran- 
dice, in  so  far  as  regards  a  claim  for  damages,  is  only  operative 
where  there  has  been  eviction,  or  actual  and  material  distress.  It 
is  an  obligation  stricti  juris,  and  cannot  be  extended  by  implication. 
In  a  tack  it  imports  an  obligation  to  maintain  and  defend  the  pos- 
sesnon  of  the  lessee ;  and  in  case  the  granter  cannot  do  that,  it  in- 
fers an  alternative  obligation  to  make  up  his  loss  or  damage.  It  is 
therefore  an  obligation  ad  fectum  praestandum,  and  a  daim  of  da- 
mages can  (mly  arise  in  case  the  warranter  fidl  to  perform  the  prin- 
cipal obligation.  All  our  autiiorities,  proceeding  upon  diese  prin- 
c^es,  lay  down  die  proposition,  that  a  claim  of  damages  on  the 
clause  of  warrandice  only  lies  after  eviction  of  the  subject;  Siair^ 
iL  a  46;  BankUm,  ii.  3.  124;  Erdtine,  iL  3.  30. 

The  judgment  pronounced  in  die  action  of  relief  in  1819,  find- 
ing that  die  defender  must  relieve  the  pursuer  of  all  the  conse- 
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Defender's 
Pleas. 


7  June  1831.  quenees  of  die  warrandice  incurred  by  tiie  redo^tioii  of  the  piiN 
suer's  sublease,  iras  perfectly  sound,  and  in  oonfomity  wiA  tke 
procedure  bdd  down  by  the  institntional  writers ;  but  tbat  deene 
was  irapleiaented  by  the  defender  when  he  took  steps  to  prevent  a 
decree  of  remoring  being  taken,  and  thereby  averted  the  threateiH 
ed  eviction.  Mr  Watson  himself  was  sensible  of  the  justice  of  diii 
plea,  and  accordingly  took  no  fiffther  step  ixr  the  action  of  r^Uti^ 
although  he  survived  the  above  period  for  more  than  five  yeais. 

The  defender  has  all  along  offered,  and  is  still  willing,  to  paysU 
the  expenses  properly  incurred  by  Mr  Watson  in  defending  Ui 
possession  in  tiie  action  of  reduction  at  the  landlord's  instance.  But 
any  daim,  such  as  is  now  insisted  in,  for  hjrpothetical  danu^es,  m 
the  gitHind  that  Mr  Watson  did  not  manage  tiie  fiirm  diving  ikt 
years  from  1803  to  1820  in  the  most  advantageous  maimer,  (wUdi 
he  ought  to  have  done,)  or  that  he  omitted  a  chance  opportmiity  «f 
assigning  or  selling  his  sublease  on  more  fevouraUe  terms  dsriiig 
these  years,  is  quite  inadmissible,  and  unsanctioned  by  the  obliga- 
tion of  warrandice. 


Opinion  of 
Court. 

Judgment 


The  Court  sustained  the  defences,  except  as  to  the  proper  ex- 
penses incurred  by  Mr  Watson  in  the  action  of  reduction. 

The  Lord  Jugtice-XJlerh. — On  reading  the  papers  now  before  «, 
I  have  not  been  able  to  form  an  opinion  in  favour  of  the  daim  now 
insisted  in.  The  interlocutor  pronounced  by  Ixnd  Glenlee,  as  0^ 
dinary,  in  1819,  finding  that  the  warrandice  was  incurred,  was  quite 
correct ;  but  that  is  not  sufficient  to  solve  the  question  which  is  now 
raised.  When  we  attend  to  the  fact,  that  no  decree  of  remo- 
ving was  ever  enforced,  or  even  obtained,  against  the  subtenant^ 
and  that  the  principal  tenant  has  now  <Atained  such  a  right  as  to  en- 
able the  subtenant  to  retain  possession,  and  has  besides  given  hiB 
til  the  additional  security  wUdi  he  can  require  to  insure  him  fron 
eviction  during  all  the  remaining  years  of  the  subtack,  I  cannot 
think  that  this  claim  for  damages  on  the  ground  of  eviction  can  be 
well  founded.  The  demand  in  the  summons,  as  originaDy  insisted 
in  by  the  pursuer  Mr  Watson,  namely,  that  the  defeiider  slMdd 
free  and  relieve  him  from  the  consciences  of  the  action  at  the  in- 
stance of  the  landlord,  and  judgment  of  the  House  of  Lords,  me 
quite  reasonable ;  and  the  defender  has  already  done  so  by  getting 
his  possession  confirmed  under  the  new  lease,  and  by  tendering  the 
expenses  incurred  by  Watsm  in  the  previous  litigation ;  but  Ae 
claim  now  insisted  in  by  the  representatives  of  the  original  pursuer 
appears  to  me  to  be  quite  groundless* 

Lord  Crinffktie  had  some  doubts.  All  that  the  pursuers  ask  at 
present  is  to  be  let  into  a  proof  for  the  purpose  of  diewing  damage. 
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Watem  was  kept  in  tuspeiuie  during  the  whole  dependence  of  the  7  June  1831. 
ackkm  of  reduction  firooi  1804  to  1813)  and  then  his  poBsesBion  was    ^^^X*"^ 
precarioui,  and  without  a  tide,  till  1620,  when  the  defender  at  pr^ntatlves* 
lei^  succeeded  in  getting  a  new  lease  from  the  landlord.     They  v.  Turner, 
may  not  anke  macfa  of  Aeb  daim,  or  be  able  to  shew  damage,  but  opinion  of 
I  do  not  see  how  they  can  be  exduded  from  their  offer  of  proof.      Court. 

Lord  Gfatlf0.^— The  claim  of  tibe  parsuers  ^>peared  to  me,  on 
Rfldiag  dieir  case,  to  be  very  nareasonable.  It  was  not  made  by 
Mr  WalBon  after  the  decree  of  reduction  had  been  prononnoed ; 
sod  in  1820,  before  there  was  tinpe  to  raise  it  on  the  ground  of 
the  possession  being  precarious,  the  new  lease  was  obtained  from 
tke  landlord,  which  took  away  the  possibility  of  eyiction.  Watson 
took  advantage  of  this  new  right  to  dispose  of  the  r^aainder  of 
sabtack*  There  is  no  doubt  a  good  claim  for  the  expenses  to 
he  was  pat  in  defending  his  possession,  in  so  &r  as  they  were 
ifssonably  incurred.  .  But  the  daim  for  damages,  on  the  ground  that 
Usi^ht  to  retain  possession  was  for  some  time  uncertain,  and  that 
\e  night,  during  ihat  time,  have  subset  or  managed  the  lands  in  a 
aore  advantageous  manner,  is  merely  a  claim  for  eventual  and 
eoatingent  profits,  which  can  never  be  covered  by  a  general  clause 
tfwanandice* 

Lard  Meadau>banfu — I  am  entirely  of  the  same  opinion. 

IdfiMtekmizUf  OrdioAiy.         Act.  Kutft  GOBim*        Alt.  GerdaHf  H.  J.  Robertmm* 
Ker  jf  DicktOHf  uid  Pat,  Irvrnt,  W.  S.  Agents.  R.  Clerk. 

u. 


SECOND  DIVISION. 

No.  CXIV.  8  Jim  1831. 

CREDITORS  OF  thk  Burgh  or  AucHTfaMucuTY 

ARCHIBALD  WALKER. 

Hypothec. — hAM^^AGB^T^-^Wher^.pri^^m^ntd  businesi  is  commit^ 
ted  to  a  writer  which  requires  him  to  employ  other  ageiUsy  his  hypo^ 
thtcover  the  dkafs  papers  covers  his  respontibUity  for  their  aooounts. 

In  the  nmking  and  sale  of  the  creditors  of  the  burgh  of  Auchter- 
muchty,  which  had  become  bankrupt,  a  claim  was  lodged  by  Walker, 
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8  June  1S31.  the  town-olerk  and  law-t^ent  of  the  burgh,  oonsbting  of  aoooonli 
"""^^y^^    for  law-business  done  on  account  of  his  constituents,  partly  by  him- 
^leBurffh  of   ^^^^'  ^^^  partly  by  iigents  employed  by  him  both  in  the  country 
Auchterniuchtyand  in  Edinburgh,  particularly  with  reference  to  certain  prooeases 
^'     '^  ^*       before  the  Court  of  Session,  in  which  the  burgh  was  alleged  to  be  in- 
terested*    Wa&er  having  been  the  direct  employer  of  the  other 
agents  was  of  course  responsible  to  them,  and  he  had  accordingly 
paid  their  accounts.     For  th^se,  as  well  as  his  own  proper  account, 
he  claimed  a  preference,  in  virtue  of  his  alleged  right  of  hypo> 
thee  over  the  title-deeds  and  papers  of  the  burgh  in  his  possession* 

*  0 

« 

ciaiaumt's  The  claimant  argued,  that  as  he  was  authorised  by  tke  Magi- 

^^  strates  to  oppose  the  measures  of  the  creditors  of  the  bm^b,  and  of 

course  to  employ  other  agents  for  that  purpose,  there  could  be  no 
ground  for  any  distinction,  in  the  question  of  hypothec,  between  one 
part  of  the  accoimts  and  another.  The  business  done  by  the  claimant 
himself  was  preparatory  merely  to  those  judicial  proceedii^;8,  for  the 
conduct  of  which  he  was  necessarily  obliged  to  have  recourse  to  the 
professional  assistance  of  others.  If  the  claimant  had  himself  eon* 
ducted  those  proceedings,  there  is  no  question  that  &e  bypotlnc 
would  have  covered  them ;  and  if  so,  it  cannot  in  reason  make  any 
difference  that  the  business  was  done  by  other  practidoners  on  his 
employment,  whereby  the  law  itself  imposed  upon  him  direct  re- 
sponsibility to  these  parties  for  payment  of  their  accounts ;  BeUf  ii. 
111-2-3;  Renny  v.  Inglis  and  Weir,  23  June  1825. 

Common  Ansioered  by  the  conmion  agent — No  hypothec  can  be  alleged 

Agent's  Pleas.  ^  ^^^  -^  ^^  person  of  the  claimant  as  in  right  of  the  other  agents, 

for  these  parties  not  being  in  possession  of  the  title-deeds^  could 
not  themselves  have  claimed  such  a  right  And  with  regard  to  the 
claimant's  personal  responsibility  for  their  accounts,  that  was  incur- 
red, not  in  virtue  of  his  character  of  law-agent  of  the  burgh,  but  in 
consequence  of  his  voluntarily  interposing  himself  as  their  imme- 
diate employer.  The  claimant  is  a  writer  in  Auchtermuchty,  and 
of  course  is  not  qualified  to  conduct  business  before  the  Si^reme 
Court  But  it  is  just  the  necessity  which  the  claimant  was  under 
of  employing  practitioners  before  that  Court,  ^t  exposes  the  &1- 
lacy  of  considering  the  business  there  conducted  as  part  of  that  whidi 
fell  properly  within  his  province  as  agent  of  the  town.  His  gua* 
rantee  for  the  expenses  in  question  was  extraneous  to  his  proper 
duties  of  country  agent ;  BeU^  iL  117  ;  York-Buildings  Conqiany  v. 
Dalrymple,  22  Dec.  1738,  Ekhiesj  Hypothec^  No.  9;  Lidderdale's  . 
Creditors  v.  Nasmyth,  5  July  1749,  KilA.  Fak.  M.  6248,  and  J5feAte% 
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Hypoikecj  No.  9;  Grant's  Representatives  r.  Robertson,  28  Feb.  8  June  1831. 
1801,  M.  Jpp.  Hypoth,  No.  1 ;  Skinner  v.  Paterson,  31  May  1823.     ^^'^V*^ 

Creditors  of 
,  •  *^®  Burgh  of 

The  Lord  Ordinary,  (without  any  express  finding  as  to  the  other  Auchtermuch. 
expenses  ekdmed,)  sustained  the  common  agent's  objections  in  re-  ^  "*  ^•*^®'"" 
lation  to  the  expense  of  the  processes  above  alluded  to,  ^  in  r^pect 
^  it  is  not  instructed  that  the  burgh  of  Auchtermuchty,  or  title-deeds 

<  thereof,  ever  were  made  liable  for  the  expenses  of  the  reduction 

*  and  adjudication  in  q^esUon/ 

The  Courts  on  a  reclaiming  note  against  this  interlocutor,  pro-  Judgment. 
oMnced  the  following  judgment :  <  Adhere  to  the  interlocutor  com 
^  pUned  €f»  in  80  £ar  as  it  sustuns  generally  the  objections  of  the 

*  fiimmoii  agent,  in  rdstimi  to  the  expenses  of  the  reduction  and  ad- 
^  judfcatioii  in  question,  claimed  by  Archibald  Walker,  but  under 

<  exception  in  his  fiivour  of  sudi  part  of  the  expenses  of  said  process 

<  of  adjudication  as  rebtte  specially  to  such  portions  of  the  property 
'  iA  the  bnifih  of  Auchtermuchty  as  were  ultimately  struck  out  of 
'  the  ranking  and  sale :  Repel  the  objections  of  the  common  agent 

<  to  all  other  accounts  incurred  by  the  said  Archibald  Walker ;  and 

<  find,  that  his  right  of  hypothec  (q>erates  in  &vour  of  all  accounts 

<  hereby  allowed,  including  the  expenses  incurred  in  Edinbui^h  or 
^  elsewhere,  under  his  employment' 

Observed  by  the  LardJustice^Clerk. — The  whole  Court  are  quite  Opioion  of 
dear,  that  in  so  fiu*  as  Walker  was  directed  by  the  Magistrates  to  ^"'^^' 
do  any  piece  of  business  which  required  him  to  employ  other  agents, 
he  has  a  right  of  hypothec  for  tlieir  accounts. 

LmdMMauk,  Ordinary.  For  the  Cdrnmon  Agent,  SkeMe^  Marshdi         John 

Pkm,  Ag^t.        For  the  Claimaot,  Deat.       Tho»  Ltbum,  Agent,       T,  Clerk.- 

& 
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FIRST  DIVISION. 
No.  CXV.  9  June  1831. 

■ 

Sir  MICHAEL  BRUCE  and  Others 

offoingt 

Mrs  jane  BRUCE  and  Miss  MARIA  MEADOWS 

BRUCE. 

Legacy. — Provisions  to  Heiiis  and  Children. — Creditqis 
OF  A  Defunct. — Pravisions  by  a  deed  ofsettiement  by  a  kudandin 
fivaur  of  his  wife  and  yaunyer  children^  whidi  were  dedarti  ml 
burdens  on  his  Itmdsj  but  not  payable  until  after  the  yrantei's  dea&^ 
found  to  be  ineffectual  in  competition  wifh  his  onerous  credttorty  al- 
though no  diligence  was  tued  by  thetnfor  more  than  ihree  years  ejkr 
the  death  of  Ae  granter^  and  the  eldest  sotCs  infeflment  on  &e  ieti 
ofsettlemenL 

On  10  July  1819,  tbe  late  Mr  Crawford  Brace  executed  two  deeds, 
the  one  a  disposition  of  his  estate  of  Glenelg  in  Scotland,  the  odwr, 
in  the  English  form,  of  all  his  property  and  effects  situated  in 
England*  By  these  deeds  he  left  certain  provisions  to  his  widow 
and  younger  children,  the  defenders  in  the  present  action.  To^ 
former  he  left  an  annuity  of  L.1800  a-year,  restrictable  to  L.1500| 
in  the  event  of  his  whole  fortune,  at  die  period  of  his  death,  not 
amounting  to  a  sum  therein  specified ;  and  to  the  other  defender 
Miss  Bruce  he  left  the  sum  of  L.  20,000,  besides  L.  20,000,  re- 
strictable to  L.  15,000,  to  his  youngest  son,  since  dead;  and  these 
provisions  were  to  be  payable  at  the  first  terms  of  Whitsunday  or 
Martinmas  after  the  testator's  death.  By  the  disposition  of  die 
estate  of  Glenelg  in  fietvour  of  Mr  Michael  Bruce,  his  eldest  son 
and  heir,  and  other  substitutes,  it  is  declared,  that  the  above  pro- 
visions  shall  form  real  burdens  on  die  said  estate;  and  they  are 

<  appointed  to  be  inserted  in  all  charters  and  infeftments  to  fdloir 
^  hereon,  and  in  all  transmissions  of  the  lands  and  others  above 

<  conveyed,  so  long  as  the  said  burdens  shall  remain  unpaid,'  && 
It  is  ftirther  declared,  that  all  those  debts,  annuities  to  my  wk 
and  eldest  daughter,  and  provisions  to  my  younger  children  above 
mentioned,  the  said  Michael  Bruce,  and  the  heirs  succeeding  to 
him  as  aforesaid,  shall  also,  by  acceptance  of  these  presents,  be  per- 
sonally bound  to  pay.     And  in  like  manner  the  property  in  Eng- 
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knd  is,  by  his  settlement  relative  to  it,  expressly  burdened  with  9  June  1831. 
these  provisions,  ^^V"^^ 

Mr  Bruce  died  in  March  1820,  at  which  time  the  estate  stood    ^^*^'    ^^^^'' 
hardened  with  heritable  debts,  secured  by  infeftment,  to  the  amount 
of  L64,000«     Personal  debts  also  to  a  large  amount  were  due  by 
the  deceased,  and  among  these  one  of  X»*  10,000  to  Sir  William 
Brace  of  Stenhouse,  father  of  the  pursuer,  (Sir  Michael,)  for  which 
he  obtained  a  bond  of  corroboration  from  Mr  Michael  Bruce,  the 
8on  of  the  debtor.     But  according  to  schedules  made  up  by  Mr 
Brace  shortly  before  his  death,  there  was,  or  ought  to  have  been,  a 
rery  considerable  surplus  after  payment  of  all  his  debts.     Soon 
after  the  death  of  Mr  Bruce,  his  eldest  son  Michael  Bruce  entered 
into  possession  of  the  whole  property  left  by  his  father,  and  was 
infefl  in  the  lands  in  Scotbnd,  the  infeftment  containing  all  the 
burdens  referred  to.     The  English  will  was  also  proved  by  him  in 
the  coDsistorial  courts,  and  the  personal  property  was  sworn  to  as 
T&ider  L.  70,000.      After  continuing  in  the  management  of  the 
estate  of  Glenelg  for  upwards  of  four  years,  during  which  time 
(partial  payments  being  made  to  the  defenders)  no  diligence  was 
ased  agunst  the  estate  by  the  creditors,  Mr  Bruce  executed  a  trust- 
oonveyance  of  it  in  favour  of  Mr  Archibald  Swinton,  writer  to  the 
signet,  and  certain  other  gentlemen,  by  whom  it  was  sold  to  Mr 
diaries  Grant  for  the  sum  of  L.  82,000 ;  and  Mr  Grant,  upon  ob- 
tuning  a  disposition  from  Mr  Bruce,  expede  a  Crown  charter,  and 
was  infeft«     But  having  refused  to  pay  the  price  tiU  the  estate  was 
disbardened  of  the  heritable  securities,  and  the  provisions  in  favour 
of  the  defenders, — deeds  of  renunciation  on  their  part,  (on  the  foot- 
ing that  the  price,  after  payment  of  the  heritable  debts,  should  be 
consigned,)  were  prepared  by  Mr  Swinton,  and  forwarded  to  them 
abroad,  but  they  refused  to  sign  them. 

Thereafiter  various  actions  were  raised.  In  one  at  the  instance  of 
die  present  defender.  Miss  Maria  Bruce,  against  her  brother,  con- 
dnding  to  have  it  found  that  her  provision  of  L.  20,000  was  a  real 
burden  upon  the  estate,  and  that  he  was  liable  for  it,  the  Court 
fiamd  that  he  was  liable  only  to  the  extent  of  his  intromissions.-^See 
Kport,  13  Dec.  1826,  Fac.  CoU.  Several  actions  were  also  raised 
at  the  instance  of  the  personal  creditors  of  the  late  Mr  Bruce, 
&r  the  purpose  of  redncing  and  setting  aside  the  annuities  and  pro- 
Tirions  in  fiivour  of  the  defisnders,  on  the  ground,  that  being  made 
gntmtoosly  by  a  husband  and  father  to  his  widow  and  diildren,  and 
not  payable  till  after  his  death,  they  were,  like  legacies,  due  only 
jedactis  debitis,  and  therefore,  that  although  made  real  burdens  on 
the  estate^  and  covered  by  infeftment,  they  could  be  of  no  avail  or 

2ufi 
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9  June  1831.  effect  in  competition  with  the  pursuers,  or  the  btiier  just  and  lawful 
^^V^^    creditors  of  the  testator. 

nicer,  nice,  j^^  ^^^  of  these  actions, '  (which  had  been  originally  intended 
for  behoof  of  the  other  creditors  also,)  an  admission  was  made,  m 
the  form  of  a  minute,  by  the  pursuers,  <  that  Mr  Bruce,  at  the  time 
^  of  his  death,  was  possessed  of  funds  sufficient  not  only  to  pay  iB 

<  his  just  and  lawful  debts,  but  also  to  leave  a  reversion  to  his  fih 

<  mily,'  &c.  and  <  they  were  willing  to  argue  the  case  upon  the 

<  footing  of  the  above  admission ;'  and  the  Court  aecordingly '  sis. 
*  tained  the  bonds  of  provision  in  £eivour  of  the  defenders  to  the  ex- 

<  tent  of  the  reversion  of  Mr  Bruce's  funds,  as  the  same  shall  be 

<  ascertained  to  havd  existed  at  the  time  of  his  deadi ;'  and  to  tint 
extent  assoilzied  the  defenders.  See  Remington  and  Ok  tad 
Others  t;.  Bruce,  10  Dec  1829,  Fac.  CoJL 

Other  creditors  of  the  late  Mr  Bruce,  however,  diBclaimed  tUi 
admission,  and  brought  the  present  action,  maintaining,  that  al- 
though, at  the  time  of  Mr  Bruce's  death,  there  might  be  an  apparent 
estate,  (putting  what  might  be  considered  a  £Bdr  value  on  it,)  snlh 
cient  to  pay  debts  and  leave  a  reversion,  there  was  not  an  actnal 
and  tangible  estate,  equal  to  the  payment  of  his  debts,  and,  oone- 
quently,  that  nothing  could  be  demanded  by  the  defenders.  Ob 
the  other  hand,  the  defenders  alleged  that  Mr  Bruce  was  solvent  at 
the  time,  which  appeared  from  schedules  made  up  by  him  a  fev 
months  before,  shewing  a  residue  of  L.  150,000,  siter  payment  rf 
his  debts  and  obligations,  and  maintained,  that  if  any  defidcatiQa 
now  existed,  it  was  to  be  imputed  to  the  neglect  and  delay  of  the 
creditors  in  not  sooner  disposing  of  the  estates,  the  defenders  being*, 
in  the  meanwhile,  entitled  to  rely  on  their  securities. 

The  Lord  Ordinary  ordered  cases,  in  which 

Pureuers*  The  puTSuers />&aefed — 1.  Provisions  to  children,  whether  grant- 

**^*"'  ed  by  contract  of  marriage,  unilateral  bonds  of  provision,  or  otlur 

deeds,  cannot  compete  with  the  onerous  creditors  of  the  feither,  Uh 
less  they  shall  be  so  conceived  as  to  crciate  a  jus  credit!  against  die 
father,  by  being  made  payable,  either  principal  or  interest,  in  Ui 
lifetime.  If  otherwise,  they  import  merely  a  right  of  snccesiioo, 
and  can  only  be  available  to  the  extent  of  the  free  residue  of  ibe 
estate,  after  a  payment  of  debts.  Competition  between  (iie  Dangii* 
ters  and  Creditors  of  Sir  A.  Hamilton  of  Haggs,  21  Feb.  16M, 
quoted  in  the  following  case ;  Lyon  t?.  Creditors  of  Easter  Ogle,  84 
Jan.  1724,  Bern.  Dec.  M.  8150 ;  Creditors  of  Stradian  o.  SCradian, 
1  July  1754,  M.  996 ;  Ballinghall  e.  Henderson,  31  Jan.  1759^ 
M.  12,919 ;  Mackenzie's  Creditors  v.  Hia  Children,  2  Feb.  179Sr 
M.  12,924 ;  Brown  v.  Gowan,  1  Feb.  1820,  Banhtm,  i.  5, 17;  Enk* 
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E  &  89  and  40 ;  JBusaeU  an  Conveyandingy  53;  Belts  Comrn.  i.  689.  ^  Jub«  18^1- 

and  640.  b^^^Z^T^u 

2.  The  father's  solyency,  at  the  date  of  the  contract  of  marriage,    "'*^  ^'    ^^' 

Of  bonds  of  proyision,  or  even  at  his  death,  is  of  no  importance  in  Pursuers* 

a  question  of  competition  betwixt  his  onerous  creditors  and  his     ^^ 

diikiren,  where  the  provisions  are  not  payable,  either  principal  or 

iitereBt,  at  a  term  which  may  happen  in  the  father's  lifetime,  in 

leipect  that  in  snck  a  case,  the  children,  not  being  creditors  of 

the  &ther,  but  merely  his  legatees,  or  heirs  of  provision,  can  only 

take  their  provisions  subject  to  the  burden  of  their  father's  just  and 

onerous  debts,  and  consequently,  where  there  is  a  deficient  fund, 

dtey  cannot  compete  with  the  creditors  of  the  father;  Grierson 

V.  Wallace,  16  May  1821;  Marshall  v.  Hamilton,  23  Dec.  ITOO, 

Forbes  and  Fount.  M.  47.  and  12,907  ;  Deas  v.  FuUerton,  7  Dec. 

1710,  Fmtnt.  M.  921 ;  Robertson  v.  Strahan,  29  July  1760,  M 

8087 ;  iStoV,  iii.  8.  70 ;  Sir  George  Mackenzie  an  Act\^^\i  DirU- 

Ws  and  Sir  «7.  Steuarty  voce  Children  and  Creditors. 

Sb  Legadesy  or  other  testamentary  gifts,  or  provisions  to  chil*> 
dien,  not  payable,  either  principal  or  interest,  till  after  the  death 
of  the  lather,  not  only  cannot  compete  with  the  onerous  creditors 
of  (he  &ther,  upon  the  father's  estate,  while  in  medio,  but  even,  if 
prematurely  paid,  the  legatees  or  children  are  liable  to  refund  to 
die  creditors  what  they  may  have  so  received,  to  such  extent  as 
nay  be  necessary  for  payment  of  the  debts  claimed,  unless  culpable 
negligence,  on  the  part  of  the  creditors,  can  be  instructed. 

4  In  the  present  case,  the  defenders  are  not  creditors  of  their 
fclher  for  the  sums  left  to  them.  They  are  mere  legatees,  in  as 
mndi  as  their  provisions  were  not  constituted  by  bond,  and  made 
payable,  either  principal  or  interest,  at  a  term  which  might  hap- 
pen in  their  father's  Ufetime,  but,  on  the  contrary,  were  burdens 
impoBed  on  tKe  heir  who  should  succeed  to  Glenelg,  and  were  de^ 
dved  to  be  payable  at  the  first  term  of  Whitsunday  or  Martinmas 
which  should  happen  next  after  the  father's  decease. 

5.  In  a  conq;>etition  like  the  present,  betwixt  the  children  of  the 
tMtata^  claiming  the  provisions  settled  upon  them,  and  his  onerous 
eieditora,  it  cannot  injure  the  claims  of  the  onerous  creditors,  that,  by 
Ae  tenora  of  the  disposition,  the  children's  provisions  were  declar- 
ed real  burdens  on  the  estate  of  Glenelg,  and  that  infefbnent  was 
triDea  thereon  by  Michael  Bruce,  the  heir  and  disponee,  in  which 
diese  provisions  are  engrossed  as  real  burdens, — seeing  that  the  na- 
toie  and  character  of  the  rights  of  the  children,  as  legatees  of  their 
father,  could  not  be  thereby  altered  to  the  prejudice  of  his  onerous 
.cre£tOT8,  idthougfa,  by  the  estate  being  so  vested  in  the  person  of 
the  heir,  it  might  be  out  of  his  power  to  disappoint  the  rights  of 
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^  June  1831.  the  children,  by  the  contraction  of  debt,  or  alienation  of  the  estate; 
^""-^V^    Ersk.  iii.  8. 39 ;  Graham  r.  Rome,  24  Jan.  1677,  Stairj  M.  12,887; 
ruccp.  Brucd.  ^^^y^  Murray,  March  1686,  M.  12,895 ;  Gowan  v.  Brown,  1 
Feb.  1820. 

6.  The  defenders  are  not  entitled  to  hold  their  secoiities  over 
Glenelg  to  the  prejudice  of  the  pursuers,  who  are  thereby  prevent- 
ed from  operating  their  payment  out  of  the  price  of  that  estate. 
•The  defenders  must  therefore  either  renounce  their  securities  over 
Glenelg,  or  pay  the  pursuers  the  debt  due  to  them. 

Defenders*  Pleaded  for  the  defenders — 

1.  A  father  may  grant  provisions  to  children,  which  will  entitle 
them  to  compete  with  his  onerous  creditors,  if,  at  the  time  when 
these  provisions  become  effectual  to  the  children,  the  &ther  has  a 
sufficiency  of  estate  to  answer  all  his  onerous  and  gratuitous  obliga- 
tions. 

2.  Creditors  challenging  provisions  granted  in  fitvour  of  wives 
and  children,  at  common  law,  must  shew  that  such  provisions  were 
granted  fraudulently,  and  with  a  view  to  disappoint  the  daims  ^ 
prior  onerous  creditors. 

3.  The  claims  of  the  defenders  under  the  settlement  of  the  hte 
Mr  Bruce  are  not  challengeable  at  the  instance  of  prior  credi- 
tors, it  not  having  been  alleged  that  he  was  insolvent  when  he 
made  the  deed  in  question.  In  support  of  these  pleas,  referenee 
was  made  to  the  case  of  Creditors  of  Dewar,  compet,  22  Dec  1710, 
Forbes,  M.  923;  ErsL  iv.  1.  34;  BdTsCamm.  ii.  199,  200;  Stair, 
i.  9.  15 ;  Creditors  of  Mousewell  v.  His  Children,  11  Dec.  167d, 
Stair,  M.  934 ;  Hamilton  v.  Hay,  7  Feb.  1679,  FoL  Did.  Siair,  3L 
9780 ;  Creditors  of  Kinfeuns  r.  Carnegie,  12  Jan.  1697,  FotoiL 
M.  970 ;  Clerk  r.  Stewart  and  Watson,  30  June  1675,  DtrkL 
Stair,  M.  917;  Creditors  of  Meldrum  v.  Kinnear,  11  Dec  1717, 
Hem.  Dec.,  M.  928;  Bruce,  &c.  v.  Scott,  21  July  1742,  C.  Hornet 
M.  929 ;  Creditors  of  Cult  v.  The  Younger  Chil^n,  5  Aug.  1788) 
M.  974;  Reming^n,  Crawford  and  Co.  v.  Bruce^  10.  Dec.  1829. 
The  presumption  is,  that  there  was  a  sufficient  fund,  at  the  death  of 
Mr  Bruce,  for  payment  both  of  the  debts  and  provisions;  and  the  sub- 
sequent deficiency  arose  from  Mr  Michael  Bruce  being  allowed  by 
the  creditors  to  intromit  with  the  property,  and  squander  the  rentB* 
without  any  steps  being  taken  by  them  to  secure  their  debtB«  They 
had  nothing  but  a  personal  obligation ;  there  was  not  even  a  trust- 
deed,  so  that  they  were  bound  to  make  their  rights  effectual  within 
three  years  of  Mr  Crawford  Brace's  death,  otherwise  the  defend^ 
ers,  as  creditors  of  the  heir,  were  entitled  to  come  in  pari  passu 


No.  115.  COURT  OF  SESSION,  457 

wit&  them,  even  although  they  had  had  no  real  security,  but  ha-  9  June  I83K 
riiig^  such  real  security,  they  were  entitled  to  a  preference.  ^"^^V^^ 

4.  The  conveyance  of  Glenelg  to  Mr  Michael  Bruce  is  not®™'**''  ®™^' 
challenged,  and  he,  by  acceptance  of  that  conreyance,  and  in  terms 

of  i^  undertook  an  engagement  as  debtor,  personally,  to  the  defend- 
eis^  which  engagement  is  of  equal  efficacy  as  if  he  had  granted  a 
p^noDal  bond  of  corroboration.  It  is  a  mistake  to  say  that  did 
Court,  in  the  action  at  the  instance  of  his  sister,  found  him  liable 
only  as  trustee.  All  that  was  there  found  was,  that  he  was  not 
liable  ultra  valorem.  But  the  defenders  are  entitied  to  assume,  that, 
at  the  death  of  his  father,  his  estate  and  funds  were  greatiy  more 
than  sufficient  to  pay  the  debts. 

5.  The  defenders,  as  creditors  of  Mr  Michael  Bruce  under  the 
above  engagement,  are  not  liable  to  any  challenge  at  the  instance 
of  the  creditors  of  the  late  Mr  Bruce.  The  estate  of  the  late  Mr 
Brace  was,  on  his  death,  liable  exclusively  for  his  debts ;  but  the 
punuers  and  his  other  creditors  made  their  electicm  to  take  the  son 
for  their  debtor,  instead  of  the  fiither ;  and  having  permitted  the  son 
to  make  up  his  titles,  and  to  mingle  his  own  and  his  father's  estates 
so  as  to  render  tiiem  liable  to  tiie  whole  body  of  creditors  indis-^ 
criminately,  the  pursuers  can  claim  now  as  creditors  only  of  the 
jBon,  and  on  the  son's  estate,  and  as  such  are  entided  to  no  other 
challenge  against  die  defenders,  as  creditors  of  Mr  Michael  Bruce, 
but  SBch  only  as  may  be  open  to  them  in  the  character  of  proper 
creditors  of  that  gendeman. 

6.  The  defenders  are  creditors  by  real  burden  on  the  estate  of 
Gleselg,  constituted  by  the  disposition  and  deed  of  setdement  of 
the  late  Mr  Bruce,  on  which  disposition  Mr  Michael  Bruce  took 
infeffanent ;  consequendy,  into  whatever  hands  that  estate  may  pass, 
it  most  still  continue  to  be  liable  for  the  burdens  and  provisions  se- 
cured to  the  defenders  upon  it. 

7.  The  defenders  are  not  bound,  either  to  renounce  their  securi- 
ties over  Glenelg,  or  to  pay  the  pursuers  the  debt  due  to  them,  iil 
respect  it  is  not  alleged  that  these  securities  were  improperly  grant- 
ed to  the  defenders* 

The  Lord  Ordinary  made  avisandum  to  the  Court,  with  the  fol- 
lowing note :  ^  After  hearing  this  case  very  fully  debated,  the  Lord 

<  Ordinary  became  sensible  that  it  would  be  his  duty  to  report  it 

<  to  die  Court 

*  The  cause  appears  to  him  to  involve  a  question  of  very  great 
( importance.  The  subject  of  it  was  formerly  before  the  C^rt,  in 
'  the  case  of  Remington  and  Co.  t;.  Bruces.  The  decision  in  that 
'  case  does  not  form  res  judicata  against  the  present  pursuers.  And, 
( therefore,  even  although  the  cases  had  stood  precisely  on  the  same 
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data  in  point  of  fkct,  the  Lord  Onfinary,  in  the  view  wUeh  he 
has  of  the  importance  of  the  question,  would  have  thought  it  ne- 
cessary that  the  Court  should  have  an  opportunity  of  reconsider- 
ing it  But  the  cases  do  not  stand  precisely  on  the  same  footing, 
an  admission  having  been  put  on  the  record  in  that  case^  whidi  10  not 
made  in  the  present  case,  and  that  admission  havii^  been  main- 
tained  to  import  a  state  of  the  fiict,  which  does  not  appear  to  be 
consistent  with  the  actual  state  of  it,  according  to  the  represMits- 
tion  of  either  party. 

*  The  Lord  Ordinary,  in  considering  the  case  on  its  metiHi 
would  have  great  difficulty  in  sustaining  any  of  the  pleas  of  tiie 
defenders. 

<  It  will  be  observed,  that  ihis  is  not  a  reduction  on  the  act  IMI ; 
neither  is  it  a  reduction  upon  fraud  at  conunon  law*  It  is  an  ac- 
tion containing,  alternatively,  a  conclusion  for  reducing  the  reel 
burden  or  security,  which,  in  point  of  form,  stiU  subsists^  under 
the  disposition  of  the  late  Mr  Crawford  Bruce,  in  so  fiff  as  liie 
refusal  of  the  defenders  to  discharge  that  real  burden  preventi 
the  creditors  from  giving  an  imencumbered  title  to  Mr  Grant,  the 
purchaser  of  the  estate,^  and  obtaining  payment  of  the  balance  of 
the  price ;  and  a  conclusion  of  declarator,  that  the  defenders  can- 
not come  into  competition  with  the  onerous  creditois  of  Mr  Ci«w- 
ford  Bruce,  and  are  bound,  either  to  pay  the  debts,  or  to  renounce 
the  encumbrances.  This  form  of  action  is  the  same  which  wouU 
have  been  competent  if  the  estate  had  been  sold  within  a  moirth 
after  the  testator's  death,  and  the  defenders,  claiming  a  [deference 
by  the  real  lien,  had  declined  to  renounce  it*  The  proviaioiis  are 
not  impeached  as  fraudulent,  either  actually  or  constructivdy,  en 
the  statute.  But  tiie  pursuers  say  that  diey  are  ineffectoal^  be- 
cause tiiey  are  gratuitous  and  mortis  causa,  and  the  deceased's  es* 
tate  is  insufficient  to  pay  his  debts. 

<  The  deceased  had  power  to  grant  the  provisions,  and  to  make 
diem  a  burden  upon  the  disposition  to  his  8<m.  But,  as  tiie  first 
burden  was  the  payment  of  the  grantor's  debts,  it  is  certain,  that 
as  they  were  not  so  constituted  as  to  take  elSect  in  his  life,  they 
were  ol  no  effect  against  his  creditors  at  his  death.  They  were 
merely  burdens  on  the  heir,  and  the  estate,  as  it  might  belong  to 
him,  after  payment  of  the  grantor's  debts;  and,  when  the  son 
took  infeftment  on  this  disposition,  though  the  security  thereby 
constituted  through  his  person  was  a  good  security  against  him, 
and  against  his  proper  creditors,  over  any  actual  reversicm  of  tfi6 
estate,  it  is  difficult  to  see,  how  it  could  have  any  effect  as  a  se- 
curity against  the  creditors  of  the  grantor,  to  whose  debts  the 
provisions  were   undoubtedly  postponed  by  their  own   nature. 


No.  lis.  COURT  OP  SESSION.  469 

« Whatever  might  be  the  effect  of  Mr  Michael  Bruce'g  infeftineiit  9  June  IdSl. 
« fai  this  respect,  k  most  have  had  predsely  that  effect  the  instant 

*  it  was  taken,  that  is,  immediatdy  after  his  fiither^s  death,  at  which   "* 

<  time  the  defenders  could  certainly  have  had  no  competition  with  th^ 

<  creditors -of  the  deceased. 

<  It  is  fiorther  a  settted  point,  that  Mr  Michael  Bruce  did  not 
>  become  personally  liable  for  these  provisions,  but  was  only  liable, 

<  88  a  trustee,  to  account  for  his  intromissions.     He  was  trustee  for 

<  both  parties, — ^for  the  creditors  first,  and  for  the  defenders  as  to  the 

<  reversion  of  the  estate.    The  Court  decided  tUs,  December  13 

<  1826;  and  after  reading  the  report  of  the  case,  the  Lord  Ordinary 

<  is  unable  to  understand  how  Ae  defenders  can  maintain,  that  it 

*  did  not  exclude  all  personal  liability,  except  an  obligation  to  ac- 

<  count  as  a  trustee.   It  follows  that  the  defenders  never  did  become 

<  the  proper  creditors  of  Michael  Bruce  individually. 

<  The  unfortunate  state  of  the  case  which  gives  rise  to  the  present 

*  question  ia  in  truth  very  simple,  and  though  the  parties  use  dif- 

*  (erent  forms  of  expression,  they  do  not  really  differ  about  it.  Mr 
< Crawford  Bruce  believed  that  he  had  an  immense  estate;  and 
i  though  his  schedules  contain  evidence  of  an  extravagantly  san- 

<  gume  imagination  in  the  matter,  it  was  believed,  even  at  his  death, 

<  that  he  had  left  an  estate  which  would  be  sufficient  to  pay  both 

*  his  debts  and  the  provisions.    His  son  served  heir  to  him  in  this 

*  belief.    Bot,  in  order  to  pay  the  debts,  the  funds  were  to  be  rea- 

*  Hsed,  wliieh  necessarily  required  some  time.     It  was  a  question 

<  of  prudence  how  to  proceed  in  realising  them,  and,  in  particular, 

*  at  what  time  and  in  what  manner  to  sell  such  an  estate  as  Glenelg ; 

*  and  die  more  the  belief  as  to  the  amount  of  the  funds  is  enlarged, 
'  the  feeling  of  the  necessity  of  great  urgency  in  the  sale  must  be 

*  lessened.     Now,  on  the  one  hand,  the  pursuers  do  not  dispute, 

*  that,  at  Mr  Bruce's  death,  the  estimate  made  of  his  funds  and 
'  estate  was  such  as  to  shew  a  considerable  reversion,  and,  on  the 

*  other  hand,  the  defenders,  though  they  speak  in  general  terms  of 

*  his  having  died  solvent,  really  mean  no  more  than  the  same  thing, 

*  that  his  estate  was  estimated  to  be  more  than  sufficient  to  pay 

*  his  debts. 

^  The  estate  after  a  time  was  sold,  and  then  it  turns  out  that  the 
^  whole  funds  are  not  sufficient  even  to  pay  the  onerous  debts  of 

*  Ae  testator. 

*  In  diis  simple  state  of  the  case,  the  Lord  Ordinary  can  see 

*  very  well  how  the  defenders  might  have  claims  against  tiie  cre- 
'  ditois,  if  they  could  shew  that  it  was  by  the  positive  foult  and 
'  misconduct  of  these  creditors  that  this  difference  between  the  es- 

*  tiaiate  and  the  result  has  arisen ;  but,  at  present,  he  is  at  a  loss  to 
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see  any  principle  on  which  it  Bfaould  otherwise  be  held  that  the 
defenders  have  got  a  preference  or  a  right  of  competidon,  by 
means  of  the  difficulty  or  delay  in  realising  the  estate,  which  tbey 
had  not  at  the  testator's  death. 

<  The  whole  estate  which  ever  existed  is  still  extant»  or  die  pro- 
ceeds are  in  place  of  it  Mr  M.  Bruce  is  boimd  to  account  for 
his  intromissions, — ^so  are  the  trustees  to  whom  he  disponed ;  and 
both  are,  at  least,  equally  accountable  to  the  creditors  of  die  de- 
ceased, as  they  are  to  the  defenders*  In  other  rejects,  the  wkole 
estate  is  extant.  The  difficulty  arises  from  &e  defalcation  in  the 
result  of  the  sales  at  last,  and  the  over-estimate  made  at  first 
This  is  surely  not  a  very  uncommon  case. 

*  The  present  question  does  not  arise  from  the  bankruptcy  of  die 
heir.  It  is  so  represented  in  the  beginning  of  the  defenders'  ease. 
But  this  is  clearly  erroneous.  It  has  been  settied  that  die  heir 
was  a  mere  trustee ;  and  if  he  had  no  separate  estate,  neidier  are 
there  any  creditors  of  his  here  interfering  to  create  a  bankruptcy 
of  the  ancestor's  estate*  It  is  not  here  in  the  record  that  the  heir 
was  or  is  a  bankrupt 

<  The  defenders  insist  strongly  that  the  creditors  used  no  dili- 
gence. But  it  humbly  appears  to  the  Lord  Ordinary,  that  it  lay 
rather  with  the  defenders  to  force  the  sale.  Being  the  parties 
postponed  at  the  testator's  death,  it  should  seem  that  it  lay  with 
them  to  insist  on  an  immediate  sale,  if  they  were  appreheosiTe 
that,  by  delay,  the  funds  would  be  lessened.  To  assume  that  the 
defenders  were  absolutely  secure,  is  to  assume  the  point  in  oon- 
troversy,  and  what  could  not  have  been  stated  at  the  date  (tf  the 
heir's  infeftment — at  the  least,  the  parties  are  on  an  equal  footing 
on  this  point 

<  In  so  far,  therefore,  as  the  case  depends  on  pure  law,  it  hrnHj 
appears  to  the  Lord  Ordinary,  that  all  the  authorities  and  cases 
quoted  by  either  party,  except  the  dedsion  in  the  case  of  Reming- 
ton, equally  establish  the  leading  point  maintained  by  the  par* 
suers,  which  seems  to  him  to  amount  to  no  more  than  this,  that 
the  onerous  creditors  of  a  man  deceased  must  be  preferable  to  his 
gratuitous  mortis  causa  donees  over  his  actual  realised  estate.  He 
sees  no  question  on  the  act  1621,  and  is  unable  to  think  diat  the 
question  is  affected  by  any  analogy  to  be  derived  from  the  piin* 
ciple  of  that  act.  The  statute  relates  to  voluntary  deeds,  and  tiie 
question  of  solvency  must  be  determined  as  an  ordinary  question 
of  evidence,  as  at  the  date  of  doing  the  deed^  in  order  to  rebut 
the  presumption  of  fraud.  But  here  tiiere  is  no  question  of  fraud 
at  aU,  either  actual  or  presumptive.  The  voluntary  act  was  well 
done,  but  beyond  all  doubt  it  was  not  effectual  against  creditors. 
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The  whole  question  is,  whether  funds  were  left  sufficient  to  pay  9  Jnne  I88U 
both  pardeS}  or  at  least  the  creditors,  with  a  reversion*     And    ^"^y^^ 
sorely,  that  is  not  a  question  which  can  depend  on  estimates  or^™**"-^"*** 
conjectural  values  of  indefinite  subjects,  when  the  &ct  is  ascer- 
tained by  the  result,  that  the  whole  funds,  when  realised,  are  not 
sufficient  even  to  pay  the  proper  debts. 

^  Neither  can  the  Lord  Ordinary  see  any  question  on  the  act 
1661.  The  defenders  are  not  creditors  of  the  heir,  as  the  judg- 
ment of  the  Court  has  already  determined.  And  it  would  be  a 
singrnlar  result,  if  the  gratuitous  donees  of  the  deceased,  who  have 
no  personal  claim  against  the  heir,  should,  by  means  of  the  act 
1661,  be  made  preferable  to  the  ancestor's  own  creditors.  The 
error  in  the  reasoning  of  the  defenders  is  manifest,  that  though 
they  might  have  been  preferable  on  this  estate  against  the  heir's 
own  creditors,  they  could  not  even  compete  with  them  in  any  other 
manner,  if  the  estate,  which  he  so  held  as  a  trustee,  has  been  well 
accounted  for. 

*  On  the  whole,  the  Lord  Ordinary  humbly  thinks  the  argument 
of  the  pursuers  insuperable.  And  as  to  the  supposition  of  some 
fiinlt  on  the  part  of  the  creditors,  he  doubts  whether  there  is  a 
sufficient  condescendence  for  trying  such  a  question.  He  does 
not  find  it  averred,  that  the  estate  might  have  been  sold  mpre  ad- 
vantageously sooner ;  or  that  the  creditors  prevented  a  sale ;  or 
that  the  defenders  demanded  a  sale ;  or  that  any  part  of  the  estate 
has  not  been  accounted  for  by  the  fault  of  the  creditors, — but,  if 
the  Court  should  think  that,  on  the  averments  made,  this  requires 
investigation,  it  is  plainly  not  ready  for  decision,  because  all  the 
material  averments  are  denied.  As  to  the  law  of  the  case,  taken 
as  it  is,  the  Lord  Ordinary  is  unable  to  distinguish  it,  in  principle, 
from  that  of  Grierson  against  Wallace.  The  provisions  in  that 
case  were  not  indeed  payable  at  the  moment  of  the  death ;  but 
they  bore  interest  firom  that  date ;  and  the  parties  were  instantly 
creditors  as  much  as  in  the  present  case.  The  impossibility  of 
demanding  immediate  payment  should  rather  have  put  the  chil- 
dren, in  that  case,  in  a  more  &vourable  position  for  maintaining 
their  right  to  rely  on  the  security.' 

At  the  advising  a  majority  of  the  Court  were  of  opinion,  on  the  Opinion  of 
principles  laid  down  by  the  Lord  Ordinary,  that  the  provisions  in  ^^'^ 
iavoor  of  the  defenders,  the  widow  and  children  of  Mr  Bruce,  could 
not  come  into  competition  with  his  onerous  creditors.     They  were 
not  rendered  creditors  of  their  father  by  provisions  payable  only 
after  his  death ;  and  the  declaration  in  the  settlement^  that  they 
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^  9' June  1831.  were  to  be  real  burdens  on  the  estate)  with  the  infeftmenl  and  sab* 
S«i^i/^    sequent  proceedings,  could  not,  in  a  qaestion  with  his  crediton. 
Bracer,  Brace. mgj^^  ^^^  rights  broader  than  otherwise  they  were.     The  prm- 
Opinion  of      slons  no  doubt  were  dae,  so  &r  as  there  were  funds  after  pa3rmeiit 
^^  of  the  debts;  bnt  the  debts  were  preferable  to  the  provisidfls; 

and  there  was  no  such  rule  of  law,  that,  where  a  party  died,  leaving 
a  large  property  burdened  with  provisions  to  his  £aunily,  and  al^o 
debts  to  a  considerable  amount,  the  creditors  in  these  were  to  be 
liable  for  the  provisions,  unless  they  immediately  proceeded  to  ds 
diligence,  and  sold  the  estate.  It  was  the  defenders,  the  g^tuitoas 
legatees,  and  not  the  pursuers,  the  onerous  creditors,  who  ought  to 
have  used  diligence,  and  it  was  upon  them  that  the  loss  must  M; 
it  being  necessary  to  estimate  the  estate,  not  according  to  the  by* 
pothetical  valuation  of  the  disponer,  but  by  what  it  actually  brought 
when  sold.  With  regard  to  Mr  Michael  Bruce,  their  Lordships 
held,  that  by  the  former  judgment  in  1826,  it  had  been  virtually 
decided  that  he  was  only  liable  as  trustee,  and  to  the  extent  of  hii 
intromissions.  The  result  might  have  been  different,  if  there  had 
been  a  novatio  debiti,  by  Mr  Michael  Bruce,  as  the  heir  of  his  &« 
(her,  granting  a  bond  to  the  defenders  in  security  of  their  provi- 
sions. This  might  have  rendered  them  creditors  of  the  heir,  in 
which  case,  the  question  of  preference  under  ihe  statute  1661  might 
have  arisen ;  but  tiiere  was  no  such  question  under  the  circumslBaoes 
of  the  case. 

Lard  Craiffie  was  of  opinion,  that  if,  at  the  time  of  the  late  Mr 
Brace's  death,  his  f ands  were  adequate  to  the  payment  of  his  debtl^ 
and  also  of  the  provisions  in  fistvour  of  the  defenders,  or  so  far  as 
they  might  be  adequate,  tiie  decree  already  pronounced  would  stand 
against  the  pursuers,  as  well  as  against  the  other  creditMS.  In  ge^ 
neral,  it  appeared  to  his  Lordship,  that  the  effect  of  such  {»oviaions 
depended  upon  the  grantor's  solvency  at  the  time  when  the  previa 
sions  became  exi^ble ;  and  that  this  was  the  result  of  the  prior  deci- 
sions on  the  subject  In  this  case,  if  the  parties  oould  not  settie 
dieir  disputes  extrajudicially,  his  opinion  was,  that  tiie  question  of 
solvency  at  the  time  when  the  provisions  became  doe,  viz.  at  the 
death  of  tiie  testator,  should  be  settled  by  a  jury. 

Judgment.  The  Court  found  that  the  pursuers,  and  the  other  onerous  credi- 

tors of  the  deceased  Patrick  Crawford  Bruce,  were  preferable  tb  the 
defenders,  the  widow  and  children  of  the  said  Patrick  Crawfind 
Bruce,  for  the  provisions  settied  <m  the  said  widow  and  diildren^ 
tad  contained  in  tiie  deeds  under  reduction,  and  that  sudi  prori* 
sions  could  not  come  into -competition  with  the  debts  of  the  sakl 
onerous  creditors,  nor  be  founded  <m  to  their  prejudice ;  and  with 


No.  115.  COURT  OF  SESSION.  408 

thk  fiBding;,  Temitted  the  csause  to  the  Lord  Ordinary,  to  proceed  9  Jime  lasu 
fiirther  therein  as  his  Lordship  might  see  prqier  and  expedient 


Bruce  V.  Bniee. 


UriMmtcn^,  Ordinary.  Act.  SoL^Om,  fCoeUmn^J  Keag,  A.  Wood,  Jokm 
Saitam,  W.  &  Agent.  Alt  Geo.  Jos.  BeH  Siaie»  Hugh  Bmx,  BowU 
^  Cra^Tie^^  W.  S.  Agents.         H,  Cerk. 

c. 


SECOND  DIVISION. 

No.  CXVL  9  June  1881. 

MACARTNEY,  Manager  of  the  Commercial  Bank, 

offcdnst 
FOWLER  AND  Others. 

Pbopertt. — ^Jus  TERTii. — A  proprietary  whote  ground  wa$*baunded 
on  one  ride  by  apaUicroad^  hamng feued  it  mU  in  buUdinff  stances 
ypm  a  certain  plany  which  represented  (he  road  as  widened  to  a  oer^ 
Um  line  drawn  back  so  as  to  cut  off  about  twenty  feet  from  the 
ground  to  be  feued;  and  Hue  feu^ekarters  of  aU  Ae  stajwes  on  the^ 
ground  being  granted  with  reference  to  this  pkaHi  the  stances  being 
•described^  <  as  represented  tiiereon^  and  a  rights  pro  indvriso^  being 
ghento  aU  Aefeuars  in  the  open  grounds  and  Greets  represented  on 
At  plan  ;  found  that  afeuar^  whose  stances  were  described  as  bounded 
by  the  above-mentioned  high  road^  was  not  entitled  to  bring  the  line 
of  his  houses  forward  totiu  eld  line  of  the  high  road^  (the  boundary 
of  his  superior's  property^)  oiOwugh  the  st^ferior  did  not  object  to 
his  doing  so^  but  that  a  contemdnous  feuar^  who  thouglU  that  hie 
dance  would  be  itgured  by  the  a&eratian,  was  entitled  to  insist  that 
he  should  heep  his  buildmge  baeh  to  the  Une  of  road  rqnresented  on- 

Aeplan* 

•       *  .  • 

1^1  Earl  of  Moray  feued  his  hinds  of  Drumseugb,  in  building 
stances,  to  a  great  many  proprietors,  upon  a  building  plan,  according, 
toirineh  Momy  Place  and  the  adjoining  streets,  &&  are  now  built. 
Ali  the  stances  were  fieued  before  building  with  reference  to  this 
plan,  to  which  the  feuars  were  taken  bound  to  conform ;  and  they 
obtuned  a  joint  right  pro  indiviso  with  the  other  feuars  to  the  gar^ 
iena,  open  places,  and  streets  represented  thereon. 
Lord  Moray's  groand  was  bounded  on  the  east  by  the  public  lane 
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9  June  1831.  which  formerly  led  from  Queen  Street  to  Heriot  Row,  at  the  west 
^"^V**^    end  of  the  Queen  Street  Grardens,  with  the  exception  of  an  angle 
FowTer  a^*'*    of  gpround  on  the  west  side  at  the  south  end  of  the  said  lane,  which 
Others.  belonged  to  Mr  Scott     That  gentleman  was  preparing  to  feo  hit 

ground  for  building,  at  the  same  time  when  Lord  Moray's  plans 
were  in  preparation ;  and  as  it  was  desirable  tliat  their  plans  should 
be  uniform,  an  agreement  was  made  between  them,  by  which  Mr 
Scott  took  feus  of  eighteen  stances,  as  they  were  represented  on 
Lord  Moray's  plan,  in  the  neighbourhood  of  his  own  ground,  and 
obtained  great  accommodation  from  Lord  Moray  in  the  shape  of 
back  ground,  and  other  advantages,  for  the  feus  on  his  own  property, 
on  the  condition  of  feuing  out  his  ground  in  conformity  with  the 
plan  proposed  by  his  Lordship,  and,  in  particular,  of  keeping  back 
the  line  of  his  houses  at  the  south  end  of  the  above-mentioned  lane, 
to  the  same  distance  with  those  at  the  north  end  on  his  Lordship's 
plan,  which  represented  the  lane  to  be  thus  widened  the  whole  way, 
by  about  twenty  feet  added  to  the  west  side  of  it,  and  taken  off  the 
gfround  of  Drumseugh.  Amongst  the  stances. taken  by  Mr  Soott 
from  Lord  Moray,  were  four  along  the  line  of  this  road,  fronting 
the  Queen  Street  Gardens. 

Mr  Scott  afterwards  made  an  arrangement  with  the  proprietora 
of  these  gardens,  by  which  they  consented  to  give  him  upwards  of 
twenty  feet  of  ground  off  the  west  end  of  the  gardens,  along  the  line 
of  the  lane,  for  the  purpose  of  making  a  street,  upon  condition  that 
he  should  inclose  the  gardens  at  that  end  with  an  iron-railing,  and 
some  other  provisions  respecting  the  elevation  of  his  houses^ 

Mr  Scott  having  thus  acquired  the  means  of  widening  the  lane 
towards  the  east,  by  ground  taken  from  the  gardens,  pr(q;>osed  to 
bring  his  line  of  houses  on  the  west  side  of  the  lane,  (now  called 
Wemyss  Place,)  forward  to  the  old  boundary  of  Lord  Moray's 
ground,  thereby  regaming  the  twenty  feet  which  had  been  proposed 
to  be  added  to  the  width  of  the  lane  on  that  side. 

This  arrangement  gave  to  the  public  an  equally  good  or  better 
street  than  that  which  was  represented  on  the  plan  of  the  Drmnr 
seugh  grounds,  and  also  enabled  Mr  Scott  to  build  a  row  of  more 
commodious  and  valuable  houses  than  had  been  previously  oontem- 
^  plated  along  Wemyss  Place.  Lord  Moray  consequently  made  no 
objection  to  the  proposal* 

Mr  Scott  in  the  meantime  had  conveyed  his  right  to  the  stances 
along  Wemyss  Place  to  the  Commercial  Bank;  and  their  manager 
Mr  Macartney  applied  to  the  Dean  of  Guild,  for  authority  to  build, 
according  to  a  plan  given  in  by  him,  along  the  line  of  the  old  lane 
which  formed  the  boundary  between  the  property  of  the  Earl  oC 
Moray  and  that  of  Heriof  s  Hospital. 


No.  116.  COURT  OF  SESSION.  465 

This  application  was  opposed  by  Messrs  Fowler  and  Miss  Fitz-  9  June  1837. 
oMmice,  the  pn^rietors  of  houses  near  the  comer  on  the  north  side  of  ^""^V^^ 
Dvnaway  Street,  which  they  hadfeued  from  the  Earl  of  Moray,  with  ^^^^l^' 
itference  to  the  same  plan,  which  had  been  exhibited  to  all  the  other  Others. 
feoars  of  the  Dnimseug^h  lands,  and  which,  according  to  that  plan, 
nearly  fronted  up  the  proposed  line  of  road  fiY>m  the  west  end  of 
Heriot  Row  to  Queen  Street    The  Earl  of  Moray  also  opposed  it 
io  the  first  instance,  but  he  afterwards  withdrew  his  appearance, 
on  some  alteration  on  the  proposed  plan  having'  been  made  to  his 
SBtisbction.  The  Dean  of  Guild  found,  that  Messrs  Fowler  and  Miss 
Fltzmanrice  had  not  alleged  any  right  of  servitude,  or  otherwise  in- 
gtraded,  from  their  titles,  any  right  to  object  to  the  proposed  plan, 
and  that  it  did  not  appear  that  they  had  any  interest  to  do  so,  and 
therefore  granted  the  warrant  for  building,  as  craved. 

Messrs  Fowler  and  Miss  Fitzmaurice  brought  this  judgment  un- 
der review  of  the  Court  by  advocation,  and  pleaded,  that  the  space 
of  ground  twenty  feet  in  width,  which  was  cut  off  from  the  grounds  of 
Dramseugh  by  the  building  phm,  and  added  to  the  width  of  the  lane, 
vas  excluded  from  Mr  Sootfs  titles,  and  formed  part  of  the  streets 
of  Lord  Moray's  grounds,  upon  the  plan  to  which  the  advocators^ 
fea-chartersy  as  well  as  all  the  others,  had  reference^  and  that  conse- 
qaendy  they  had  a  sufficient  title  to  object  to  any  third  party  build- 
iog  upon  it 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  "*  The  Lord  Ordinary  having  heard  parties'  procurators,  and 
^  thereafter  considered  the  closed  record,  and  whole  process.  Finds, 

*  that  by  the  feu-contract  betwixt  the  commissioner  of  the  Earl  Df 
^  Moray  and  Mr  David  Scott,  the  latter  acquired  right  from  the  for- 

<  mer  to  two  stances  and  part  of  another  stance  fronting  the  Queen 

*  Stieet  Gardens,  and  that  with  express  reference  to  a  plan  there- 

*  in  specially  described,  and  from  which  plan  it  appears  that  these 

<  stances  and  part  of  a  stance  are  bounded  on  the  eastward,  not  by 
( the  andent  lane  leading  down  to  Stockbridge,  but  by  a  road  or 
^  Street  to  1)0  made,  which  is  to  extend  in  breadth  twenty  feet  frir- 

<  ther  to  the  west  than  the  old  lane,  and  agreeably  to  which  plan 

*  die  words  limiting  the  whole  ground  acquired  by  Mr  Scott  on  the 
^  east,  VIZ.  the  words  <  by  the  road  or  street  leading  frt)m  Queen 
<<  Street  by  the  west  end  of  Heriot  Row  to  Stockbridge  on  the 
^  eaat,'  must  be  interpreted  to  be  the  road  or  street  to  be  made,  as 
'  appearing  on  the  said  plan,  u  e.  a  road  or  street  extending  in 
^  breadth  twenty  feet  further  west  than  the  ancient  lane :  Finds,  that 
'  the  Commercial  Bank,  which  derived  right  from  Mr  Scott,  has  no 
'  right  to  a  more  extended  limit  on  the  east  than  he  had ;  therefore 
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finds,  that  the  said  Bank  has  no  right  to  build  upon  the  jdan  now 
proposed,  which  extends  beyond  the  ground  belonging  to  d^ 
Bank:  Finds,  that  the  ground  upon  which  the  said encrooduneiit 
is  proposed  to  be  made  belongs  in  property  to  the  Earl  of  Mony, 
who  is  a  party  opposer  in  this  process,  and  has  never  ezpresriy 
withdrawn  his  opposition :  And  further,  finds  that  the  advocatoi^ 
Messrs  Fowler  and  Miss  Fitzmaurice,  hare  a  right  to  hare  the  nil 
ground  kept  as  a  street,  which  is  not  disputed  by  the  propriety 
of  that  ground,  and  therefore  have  a  sufficient  title  to  prevoita 
stranger  from  obtaining  a  warrant  for  building  thereon :  Finds  bo 
sufficient  ground  for  any  plea  of  semulatio  vicini :  Therefore,  od 
the  whole,  advocates  the  cause,  and  dismisses  the  original  appli- 
cation, and  decerns :  Finds  the  respondents,  the  Commerdal  Bank- 
ing Company,  liable  to  the  oomphiiners  in  expenses,'  &c. 

<  Nate. — It  seems  to  the  Lord  Ordinary  that  it  would  be  prepos- 
terous to  suppose  that  Mr  Scott  was  to  have  Lord  Moray's  ground 
to  the  old  lane  without  any  restriction  against  building,  when  he 
expressly  gets  a  very  valuable  consideration  for  adopting  a  pbn 
by  which  he  was  limited  in  the  use  of  his  own  ground  borderbg 
on  the  lane  in  this  respect  I^  however,  he  was  not  to  bnild  on 
the  twenty  feet,  but  a  broader  street  was  to  be  kept,  as  appearing 
by  the  plan,  why  should  this  ground  be  conveyed,  to  Mr  Soott 
more  than  any  other  part  of  the  streets  or  roads  mentioned  on  the 
plan  ?  Accordingly,  it  seems  to  the  Lord  Ordinary  that  the  wofds 
conveying  and  describing  the  stances  do,  in  fiiir  eon8trttotion«  con- 
nect with  the  words  <  represented  an  the  said  plan  f  and  these  are 
the  principal  dispositive  words  of  the  deed,  in  refierenoe  to  tibe 
ground  in  question. 

^  It  will  also  be  observed,  that  the  plan  now  proposed  would  make 
twenty  feet  of  front  to  the  south,  axul  twenty  feet  of  firont  to  the 
north,  neither  of  whidi  is  contemplated  in  the  feu-contract.  As 
to  the  right  of  the  advocators,  the  Lord  Ordinary  rathw  thinks 
they  have  a  real  right  on  the  street  by  a  servitude  of  a  complex 
kind,  including  right  of  road,  non  offidendi  luminibus,  proqieetm, 
&c.  and  a  fortiori,  as  found,  a  sufficient  titk  to  defend  in  this  ap- 
plication ;  and  having  looked  at  the  locality,  he  cannot  say  that  he 
does  not  think  that  the  advocator's  houses  would  be  the  woise  bt 
the  change  of  plan  attempted,  i.  e.  would  be  worse  in  Some  re- 
spects, and  though  perhaps  better  in  some  other  quite  different 
respects,  tlie  Lord  Ordinary  cannot  force  them  to  take  one  in  place 
of  the  other.' 


Pursuer*! 
Pleas. 


The  Manager  of  the  Commercial  Bank  redaimedf  and  pleaded— 
Huit  the  advocators  had  no  title  to  found  on  any  obligation  lAkb 
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might  be  contained  in  Mr  Scott's  feu-cbarter  in  fitvour  of  the  sa-  9  June  1831. 
perior,  and  that  their  own  disposition  conveyed  to  them  no  right 
either  of  property  or  servitude  over  the  twenty  feet  of  ground  which  yo^CT^and"* 
vas  added  to  the  lane.     Neither  had  they  received  any  injury  from  Othen. 
the  change  of  plan,  seeing  that  the  road  was  much  widened  and 
improved  by  the  arrangement  with  the  proprietors  of  the  Queen 
Street  Gardens,  and  that  the  houses  which  were  now  proposed  to 
be  built  were  of  a  better  description  than  those  contemplated  in  the 
original  plan,  which  must  also  give  additional  value  to  the  neigh- 
bouring houses. 

llie  Court  unanimously  refused  the  note.  Judgment. 

The  Lord  Jusiiee-Clerk. — I  have  arrived  at  exactly  the  same  con-  Opinion  of 
elusion  as  the  Lord  Ordinary.     It  is  impossible  to  say,  that  Mr  ^^^ 
Soott  is  not  bound  by  this  plan  by  the  reference  to  it  in  the  dispo- 
ntion  to  him,  and  all  the  other  feuars  on  the  ground  are  equally 
boufid  by  it,  and  entitled  to  found  on  it 

Lords  Cringletie  and  Meadowbank  were  of  the  same  opinion. 

Lord  Gletdee. — When  I  look  at  the  manner  in  which  the  feuing 
phm  18  referred  to  in  the  titles  both  of  Mr  Scott  and  the  other 
feiiais,  I  can  have  no  doubt  of  the  title  of  the  advocators  to  found 
on  it  There  is  a  right  either  of  servitude  or  property  pro  indi- 
vao  over  all  the  streets  and  open  spaces  laid  down  in  the  plan  ex- 
prenly  conveyed  to  them.  Now,  is  it  possible  to  say,  that  the  space 
which  is  represented  as  added  to  the  lane  on  the  west  side,  and 
which  is  not  included  in  the  stances  feued  to  Mr  Scott,  does  not 
form  part  of  the  streets  or  roads  exhibited  on  the  plan  ? 

Lord  Ordiotrjr,  MaekokzU,  Act  Z^aon  ofFac,  (Hapt^)  S,  Mcrt,  and  Spein.  Alt. 
Jamaon,  H.  J.  BcbertMon  and  Brovm.  John  Arch»  CampbiH,  and  MacntcJMf 
Bm^  jf  Hendenon,  Agents.        R,  Clerk. 

u. 
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a  public  seminary,  placed  there  with  the  approbation  of  dupatrau 
ofOte  institutioHyfiund  not  removable  by  tfte  persone  at  whoee  requetl 
and  expense  it  was  drawn,  though  oho  found  to  be  thebr  property,  it 
being  held  to  have  been  an  implied  condition  ofUu  mastet's  conaestts 
sit  for  his  picture,  that  it  should  remain  in  the  seminary  as  a  nemth 
rial  of  their  gratitude  and  respect  far  his  meritorious  ditchargtif 
his  official  duties,. 

At  a  meetings,  in  March  1808,  of  the  High  School  Club  of  Edin- 
burgh, (consisting  of  fourteen  gentlemen  who  had  attended  tiiat 
school,)  a  resolution  was  adopted  to  request  the  late  Dr  Adam,  iHio 
had  long  filled  the  office  of  rector,  to  allow  his  portrait  to  be  pamtedby 
the  late  Sir  Henry  Raebum,  and  the  following  letter  was  accordbgly 
addressed  to  Dr  Adam  by  three  members  of  the  dub : — <  Dear  Sir, 
At  a  meeting  of  the  High  School  Club,  some  days  ag^  for  the  pur- 
pose of  consulting  how  the  members  could  best  show  you  some 
mark  of  their  regard,  we  are  appointed  a  committee  for  cairying 
the  resolutions  into  effect  In  pursuance  of  these  resolutions,  we 
now  beg  leave  to  request,  in  the  name  of  the  club,  that  you  wiD 
do  us  the  fitvour  to  sit  to  Mr  Raebum  for  your  picture.  We  are 
anxious  to  place  it  in  the  school,  as  a  memorial  of  our  gratitude^  and 
of  die  high  sense  we  entertain  of  the  advantages  the  public  has  de- 
rived for  so  many  years  from  your  useful  and  important  laboon. 
We  flatter  ourselves  you  will  not  be  disposed  to  refuse  this  fiiTocr, 
when  you  reflect  that  we  can  ask  it  from  no  other  motives  but  thoae 
of  the  most  sincere  regard  and  esteem,  and  that  it  may  serre  m 
an  inducement  to  those  who  shall  come  after  you,  to  emulate  the 
able  and  conscientious  discharge  of  your  official  duties,  by  which 
you  have  contributed  so  much  to  extend  the  iame  of  our  floutish* 
ing  seminary.' 

Dr  Adam  assented  to  this  proposal,  and  the  picture  was  accord- 

ngly  psdnted;  and,  in  August  1809,  he  wrote  a  letter  to  one  irf  thai 

members  of  the  club,  in  which,  after  stating  the  progress  of  somi 

literary  works,  he  said,  <  I  went  yesterday  to  Mr  Raebum's,  win 

a  gentleman  who  was  desirous  to  see  the  picture,  and  found  it  dei 

corated  with  a  very  splendid  frame,  very  different  fix>m  wbat  \ 

was  in  at  the  public  exhibition.     You  have  ordered  every 

concerning  it  with  so  much  propriety,  and  so  fiu  beyond  my 

pectation,  that  whatever  you  determine  with  respect  to  the 

cing  of  it,  and  the  inscription,  will  be  quite  agreeable  to  me. 

have  only  to  request  that  the  names  of  those  gentlemen  whohai| 

done  me  so  great  honour  may  be  recorded ;  and  that  their 

for  so  doing,  which  you  so  handsomely  expressed  in  your  first  let^ 
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<  t«r  to  me  on  the  subject,  may  be  shortly  mentioned.   The  shorter  lo  June  1831. 
'  and  tie  more  simple  the  inscription  is  made  the  belter.'  ^"^y*^^ 

Dr  Adam  died  before  the  picture  was  placed  in  the  High  School ;  ^'J^tw'''^ 
but  soon  after  his  death,  the  members  of  the  club  made  an  appli- 
cation to  the  Magistrates  of  the  city  for  leave  to  place  it  in  the  school ; 
and,  after  setting  forth  the  names  of  the  petitioners,  stated,  *  That 
your  petitioners,  in  the  year  1808,  having  requested  the  late  Dr 
Adam,  rector  of  the  High  School  of  Edinburgh,  to  allow  his  por* 
trait  to  be  drawn  at  their  expense,  as  a  mark  of  their  gratitude  and 
respect  for  his  meritorious  discharge  of  his  official  duties,  Mr  Rae« 
bnrn  of  this  city  was  accordingly  employed  for  this  purpose :  That 
a  permmal  application  having  been  made  to  Donald  Smith,  Esq., 
then  Lord  Ptovost  of  Edinburgh,  for  leave  to  place  this  portrait 
in  the  High  School  Library,  that  gentleman  was  pleased  to  ex- 
press himself  &vourable  to  their  wishes. 

<  That  the  petitioners  were  not  then  fiilly  prepared  to  avail  them- 
selyes  of  the  chief  magistrate's  permission ;  but  that  their  portrait 
being  now  framed,  with  a  suitable  inscription,  is  ready  to  be  pla- 
ced in  the  Library  as  soon  as  leave  shall  be  obtained  to  that  effect. 

<  May  it  therefore  please  your  Lordship  and  Honours  to  grant 
leave,  by  a  regular  act  of  Council,  to  the  petitioners  to  place  the 
said  portrait  of  Dr  Adam,  acknowledging,  in  your  deliverance  here- 
on, that  the  property  of  tke  sdd  portrait  remains  in  the  petitioners, 
and  that  they,  or  the  majority  of  the  survivors  of  them,  may,  at 
any  time  hereafter,  dispose  of  the  same  as  they  shall  think  fit,  and 
that  the  said  portrait  shall  not  be  at  the  disposal  of  the  said  Ma- 
gistrates of  Edinburgh  during  the  survivance  of  any  of  the  peti- 
tioners ;  and  that,  failing  them,  and  all  provision  of  theirs  to  the 
contrary,  the  Magistrates  shall  then  preserve  the  same  inperpetuam 
rei  memoriamJ 

He  Magistrates  and  Council,  upon  advising  this  petition, '  grant- 
ed liberty  to  the  petitioners  to  place  the  said  portrait  of  Dr  Adam 
in  the  High  School  Library,  on  the  terms  and  conditions  before 
mentioned/ 

The  portrait  was  shortly  afterwards  placed  in  the  Library  of  the 
High  School,  and  remained  there  till  the  school  was  removed  to  the 
Calton  Hill,  to  which  it  was  carried  with  the  approbation  of  the 
Magistrates  of  the  city,  together  with  the  library  of  that  seminary. 
The  sarviving  members  of  the  club,  however,  claimed  the  picture 
as  thehr  property,  and  presented  a  petition  to  the  Magistrates, 
praying  for  authority  to  have  it  delivered  up  to  them.  This  ap- 
plication being  opposed  by  Dr  Walter  Adam,  (the  son  and  re- 
presentative of  the  late  Dr  Adam,)  the  Magistrates,  after  a  good 

2  i2 
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10  June  1831.  deal  of  correspondence  on  the  subject,  raised  a  multiplepoin£ng^, 

for  the  purpose  of  ascertaining  the  rights  of  the  parties. 
t^oLZ"^      P^^^d  for  Dr  Walter  Adam— 

1.  The  claimant,  Dr  Adam,  as  the  son  and  legal  representative 
of  the  late  Dr  Alexander  Adam,  has  both  a  title  and  an  interest  to 
enforce  every  contract  entered  into  with  his  deceased  father,  with 
a  view  to  preserve  the  high  reputation  he  had  acquired,  and  to  in* 
sist  that  every  memorial  or  representation  of  his  person  shall  be  ap- 
plied to  the  purpose  to  which  it  was  destined  by  any  transaction  or 
agreement  with  his  father. 

2.  As  by  the  original  proposal  made  by  the  members  of  the  High 
School  Club  to  Dr  Adam,  in  virtue  of  which  the  latter  was  induced 
to  sit  for  his  portrait,  it  was  destined  to  a  specific  public  purpose, 
it  is  not  competent  for  the  one  party  to  alter  that  destination  after 
the  death  of  the  other,  and  without  the  consent  of  the  representa- 
tives of  the  deceased. 

3.  The  agreement  between  the  Magistrates  and  Town-Cooodi 
of  Edinburgh,  and  the  members  of  the  High  School  Club,  is  of  no 
force  in  law  or  equity  as  in  a  question  with  the  son  of  the  late  Dr 
Adam : — Firsts  Because  the  Magistrates  and  Council  had  no  right 
or  power  to  alter  the  conditions  under  which  Dr  Adam  consented 
to  sit  for  his  portrait  Secondly^  Because  the  members  of  the  High 
School  Club  concealed  from  the  Magistrates  <^  Edinburgh  the  con- 
ditions under  which  they  had  obtained  the  portrait,  improperly  re- 
presenting themselves,  contrary  to  the  fact,  as  unconditional  ownen 
of  it  And,  thirdly^  Because  the  claimant  was  not  called  to  attend  to 
his  interest,  when  the  said  agpreement  was  entered  into  with  the 
Magistrates,  and  quoad  him  the  same  was  entirely  in  absence. 


Defenders* 
Pleas. 


Pleaded  for  Sir  George  Clerk  and  others — 

1.  Dr  Walter  Adam  has  neither  title  nor  interest  to  maintain 
the  claim  he  now  insists  upon. 

2.  The  picture  is  the  property  of  the  claimants ;  and,  having, 
never  restricted  themselves,  at  least  in  so  far  as  Dr  Walter  Adam' 
or  the  Magistrates  of  Edinburgh  are  concerned,  in  die  use  or  ens* 
tody  of  it,  they  are  entitled  to  have  it  delivered  to  them,  to  be  dis^ 
posed  of  at  their  pleasure. 

The  Lord  Ordinary  ^  Finds,  that  the  picture  in  question  is  tho 

<  property  of  the  claimants.  Sir  George  Clerk,  Baronet,  and  others^' 

<  members  of  the  High  School  Club :  Finds,  that  the  intention  exi 

<  pressed  by  them  of  placing  it  in  the  library  of  the  High  School 

<  was  not  a  condition  stipulated  in  fevour  of  Dr  Adam,  or  his  repre* 

<  sentatives,  on  which  they  are  entitled  to  found  in  this  action :  Finds 
*  there  is  evidence  that  it  was  not  so  understood  by  Dr  Adam  him* 
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<  self:  Prefers  the  daimants,  Sir  George  Clerk,  Baronet,  and  others,  lO  June  1831. 

<  members  of  the  High  School  Club,  to  the  picture  in  question,  and 

<  grants  warrant  to,  authorises  and  ordains  the  raisers  of  the  multi-  ^^^^  othcn« 

<  plepoinding  to  deliver  up  the  same  to  the  said  claimants,  and  de- 
<cems  accordingly:   Finds  Dr  Walter  Adam  liable  to  the  said 

<  claimants  in  expenses.' 

< 

After  hearing  counsel  for  the  parties  on  a  reclaiming  note  for  Opinion  of 
Dr  Adam,  the  Lard  President  observed— That  in  the  Royal  Infir-  ^*^"'^' 
mary  there  were  pictures  of  John  Earl  of  Hopetoun,  of  Provost 
Drimmumd,  and  of  Dr  James  Hamilton ;  the  two  former  paid  for, 
and  presented  to  the  directors  by  the  parties  themselves,  and  the 
latter  paid  for,  and  put  up  in  the  Infirmary  by  the  directors ;  and 
hig  Lordship  would  wish  to  know,  in  the  event  of  the  building  be- 
ing pulled  down,  and  the  institution  removed  to  some  other  situation, 
whether  it  would  be  competent  for  the  heirs  of  these  parties  to  assert 
a  right  of  property  in  these  paintings,  and  to  prevent  their  removal. 
Or  suppose  llie  Infirmary  were  to  be  rebuilt  on  the  same  ground, 
could  they  take  away  the  pictures,  merely  because  the  front  was 
changed?  In  my  time,  the  High  School  fronted  to  the  north,  but 
when  it  was  rebuilt  its  front  was  changed  to  the  west ;  now,  would 
this  have  entitled  the  subscribers  to  remove  the  picture  ?  His  Lcrd- 
dup  did  not  think  that  such  a  claim  could  be  listened  to ;  neither  did 
he  think,  that  if  the  Parliament  House  had  been  destroyed  by  the  late 
great  fire  or  otherwise,  that  it  would  have  been  competent  for  the  Fa- 
culty of  Advocates,  or  for  the  heirs  of  those  members  who  had  sub- 
scribed for  the  statues  of  President  Forbes,  of  Lord  Melville,  or  of 
President  Blair,  to  prevent  their  beingremoved  to  anew  Court  House. 
On  similar  grounds,  his  Lordship  thought  that  there  was  a  jus  qusssi- 
tum  in  the  public  as  to  the  situation  where  such  memorials  should  be 
placed.  And  in  the  present  case,  although  the  painting  in  question 
had  been  paid  for  by  the  respondents,  there  had  been  a  clear  under- 
standing on  the  part  of  Dr  Adam  at  the  time  it  was  taken,  arising 
from  the  communication  made  to  him  by  the  respondents,  that  it 
should  be  placed  in  the  High  School,  and  remain  there  as  long  as 
it  endured,  as  a  testimonial  of  his  talents  and  usefulness,  and  also 
as  an  inducement  to  his  successors  in  office  to  follow  his  steps ;  and 
there  was  no  reason  to  think  that  he  would  liave  sat  for  the  picture, 
if  it  had  been  understood  that  it  might  be  removed  at  any  time  from 
the  school  .at  the  pleasure  of  the  subscribers,  to  be  placed  in  any 
of  their  private  rooms,  or  to  be  disposed  of  as  they  might  think  pro- 
per. It  was  the  obvious  intention  of  the  parties  at  the  time  that 
it  should  be  placed  and  retained  in  the  High  School ;  and  the  object 
of  the  application  to  the  Magistrates  for  leave  to  have  it  placed  there, 
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10  June  183)*  was  to  prevent  tk6  possibility  of  its  being  removed  at  any  time  by 

^^V^*^    any  party,  or  of  its  being  interfered  with  at  the  caprice  of  the  Mft- 

t't^'^  gistrates  themselyes,  by  a  large  party  of  whom  it  wa.  weU  Icbow 


7-^ Dr  Adam  bad  at  one  time  been  extremely  ill  used     The  sitnatiaQ 

Court!^°  ^  where  the  picture  was  to  be  placed  was  a  pars  contractus,  and  the 
attempt  now  to  reclaim  it  is  a  breach  of  this  contract  as  well  as  of 
good  faith,  and  of  the  understanding  of  all  parties  at  the  time. 
There  is  also  an  interest  on  the  part  of  the  petitioner,  Dr  Adam's 
son,  as  his  representative,  to  preserve  this  memorial  of  his  fiithei^s 
reputation  in  the  scene  of  his  usefulness,  and  it  could  not  be  known 
what  would  become  of  the  picture  if  it  were  once  removed. 

lAnrd  Bdlgray  said, — That  the  point  was  attended  with  some  diffi- 
culty from  the  form  of  the  proceeding.  There  could  be  little  doubt, 
that  the  right  of  property  in  the  picture  in  question  was  in  the  sub- 
scribers, who  had  paid  for  it;  but  the  extent  of  that  right  was  a  dif- 
ferent question.  It  was  quite  clear  from  the  terms  of  the  applicatioa 
to  the  Magistrates  that  there  was  no  right  of  property  in  them ;  and 
it  seemed  to  be  equally  clear,  that  there  was  no  such  right  in  ihe 
petitioner ;  so  that  the  question  was,  uriiether  there  was  an  obliga- 
tion implied  by  the  terms  of  the  respondent's  original  letter  to  Dr 
Adam,  that  the  picture  should  be  retained  in  the  High  School  of 
the  city,  and  whether  this  obligation,  if  any,  had  been  departed 
from  by  the  terms  of  Dr  Adam's  letter  in  the  following  year.  In  Us 
opinion  such  an  obligation  was  implied  in  the  original  applicatimi  to 
Dr  Adam  to  sit  for  his  picture,  and  was  not  departed  from  by  the  Doc- 
tor's letter,  who,  by  the  general  terms  in  which  he  expressed  hiniadf 
as  to  the  disposal  of  the  picture,  did  not  intend  to  give  his  authority 
for  pLicing  it  in  any  other  situation  than  was  mentioned  in  the  re^ 
spondents'  letter  to  him,  and  least  of  all  to  justify  such  a  claim  as 
was  now  made  by  the  respondents*  It  might  be  true  that  the  right 
of  property  to  the  subject  might  be  in  the  respondents ;  but  it  was  a 
qualified  right,  and  they  were  bound  to  use  it  in  conformity  to  what 
was  the  understanding  of  the  parties  at  the  time.  If  Dr  Adam 
were  now  alive,  it  would  be  competent  for  him  to  say  that  he  had 
been  deceived,  as  he  had  been  induced  to  sit  by  the  promise  of  the 
picture  being  placed  in  his  own  school ;  and  it  appeared  to  his  Lord- 
ship, that  his  son  had  an  interest  to  enforce  this  right,  although  it 
was  not  a  right  of  property.  His  Lordship  thought  there  was  no- 
thing in  the  circumstance  of  the  removal  of  the  school. 

I.tord  Craigie  concurred  generally  in  the  opinions  delivered,  but 
wished  to  see  the  letter  of  the  respondents,  to  which  that  of  Dr 
Adam,  of  the  9th  August  1809,  appeared  to  be  an  answer,  and  al- 
so  the  communication  referred  to  in  this  letter. 

Lord  GiUies  took  a  different  view  of  the  question.     There  ap- 
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peired  to  be  no  dispute  as  to  the  right  of  property  in  the  picture.  10  June  183K 
It  was  deer,  from  the  terms  of  the  condition  on  which  it  was  re-    ^^'r*"' 

Adam «   ClftriL 

ceiled,  that  no  right  of  property,  or  even  of  disposal,  was  vested  in  ^^^^  ochm. 
the  Town-Council,  who,  on  the  contrary,  were  ejqpressly  exduded    -7-: — 
from  any  such  right.     The  only  other  pasrties  in  the  field,  therefore,  couft?"  ^ 
were  the  reapoadentB,  the  subscribers  and  proprietors  of  the  picture, 
sad  the  petitioner  Dr  Adam,  who  did  not  claim  any  right  of  pro** 
perty  in  it,  but  a  right  to  insist  that  it  should  remain  in  the  High 
School ;  and  the  result  would  be,  if  he  succeeded  in  establishing 
such  a  right,  that  the  picture  must  remain  in  the  custody  and  ma- 
DSgement  of  those  who  had  been  expressly  debarred  from  such  right 
by  the  terms  on  which  it  was  sent  to  the  school. 

If  it  shall  thus  be  found  that  it  must  remain  in  the  custody,  and 
under  the  management,  of  the  Magistrates  and  Town-Council  of 
Edmhwgh,  then  these  persons  may  place  it  wherever  they  choose 
widun  the  walls  of  the  High  School,  in  any  room  in  that  building, 
and  in  any  part  of -diat  room.  Judging  from  experience,  however, 
he  had  no  great  confidence  in  their  taste  in  such  matters.  They 
may  place  the  picture,  as  they  have  placed  the  building  itself,  in  a 
sitaation  where  it  cannot  possibly  be  seen  to  any  advantage.  If 
dik  were  to  happen,  it  is  not  easy  to  see  how  there  could  be  any 
raiiedy.  The  owners  of  the  picture,  those  to  whom  your  Lord* 
dupa  are  to  find  that  the  property  of  it  belongs,  have  no  right  to 
interfere,  as  indeed,  without  obtaining  permission  from  the  Ma- 
girtrates,  they  can  have  no  access  to  the  school, — ^no  means  of  see- 
ing; their  own  picture,  or  of  knowing  how  it  is  placed.  Dr  Adam 
might  be  entitled,  according  to  your  Lordships'  opinions,  to  inter- 
fere ;  but  if  so,  how  is  the  matter  to  be  investigated  or  judged  of 
by  this  Court  ?  Our  taste  may  also  be  disabled,  and  we  should  have 
aodiing  for  it  but  to  make  a  remit  to  the  academicians  here,  or  ra- 
dier  to  the  Hanging  Committee  of  the  Royal  Academy  in  London. 
Bot  bis  Lordship  could  see  no  principle  for  such  a  proceeding ; 
neither  did  he  think  that  there  was  any  obligation  incurred,  on  the 
pait  of  the  respondents,  as  to  the  placing  of  the  picture  in  the  High 
SchooL  Their  letter  to  him  merely  expressed  their  intention  of 
placing  it  in  the  High  School ;  but  before  it  was  sent  there,  Dr 
Adam's  letter  was  written,  whereby  they  were  left  at  full  liberty  to 
place  it  where  they  might  think  proper.  But  what  happened  after- 
wards? It  was  true  that  the  picture  was  placed  in  the  High  School, 
but  under  the  express  condition,  by  the  agreement  with  the  Ma- 
gistrates, that  it  was  to  be  at  the  absolute  disposal  of  the  respon- 
dents. Under  these  circumstances,  what  right  had  the  petitioner 
to  come  forward  and  interfere  with  them  ?  and,  if  such  a  right  did 
exist,  when  would  there  be  a  termination  of  it  ?  If  once  recognised, 
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JO  June  )83I.  an  heir  of  Dr  Adam  might  come  forward  200  years  hence,  and  in- 
sist that  he  had  a  right  to  enforce  the  proper  disposal  of  it  Bat 
and  Others.  ^^^  Lordship  coiild  See  no  authority  for  such  an  anomalous  proceed- 
ing, or  how,  when  the  right  of  property  was  ascertained  to  be  in 
the  respondents,  a  court  of  law  could  be  called  upon  to  interfere  as 
to  the  exercise  of  this  right.  If  such  interference  was  to  take  place, 
he  did  not  see  how  the  respondents  could  with  any  propriety  of 
language  be  called  the  owners  of  the  picture.  The  finding  of  the 
Court,  that  the  property  of  the  picture  is  vested  in  the  respondents, 
appears  to  be  utterly  inconsistent  with  the  rest  of  the  proposed 
judgment,  which  in  effect  deprives  the  respondents  of  all  nse,  pos- 
session, or  enjoyment,  as  well  as  of  any  power  of  disposal  of  the 
subject  which  is  said  to  belong  to  them. 

The  following  interlocutor  was  pronounced : 

*  The  Lords  having  advised  this  reclaiming  note,  and  heard  the 

<  counsel  for  the  parties,  they  adhere  to  the  interlocutor  reclaimed 

*  against,  in  so  far  as  it  finds  that  the  picture  in  question  is  the  pro- 

<  perty  of  the  claimants,  the  members  of  the  High  School  Club :  But 

<  quoad  ultra,  they  alter  the  said  interlocutor,  and  find  that  it  was 

*  an  implied  condition  in  the  treaty  betwixt  the  club  and  the  late 
'  Dr  Alexander  Adam,  when  he  sat  for  his  picture  to  the  late  Mr 

<  Henry  Raeburn,  that  the  portrait  was  to  be  placed  in  the  High 

<  School  of  Edinburgh,  as  a  memorial  of  the  high  sense  the  daim- 

<  ants  entertained  of  the  advantages  the  public  derived  from  his 
^  useful  and  important  labours,  and  as  an  inducement  to  those  wha 
^  might  come  after  him,  to  emulate  the  able  and  conscientious  dis- 

<  charge  of  his  official  duties,  by  which  he  had  contributed  so  mudi 

<  to  extend  the  fame  of  the  High  School ;  and  they  accordingly  de- 

<  cem  and  declare,  that  the  said  picture  shall  remain  in  the  High 

<  School  of  Edinburgh,  in  perpetiiam  rei  memoriam,  and  that  (lie 

<  Magistrates  and  Council  of  the  City  of  Edinburgh,  as  the  patrons 
^  of  that  seminary,  shall  be  answerable  that  it  shall  be  pr(^>eily 
^  placed  therein,  agreeable  to  the  object  in  view,  and  carefully  pio- 

<  tected  from  all  injury ;  find  no  expenses  due  by  either  of  die 

*  parties.' 


Zord  CorthouMe,  Ordinary. 
Danid  Fisher,  Agent 
Lindsay,  W.  8.  Ageqti. 


For  Dr  Adam,  Dion  iff  Foe.  (Hcpe^J  FangA^  Skem. 
Alt  SoL'Gtn,  fCockbwmJ  Kiay,        Fothavufham  ff 
Z>.  Clerk. 

C. 
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FIRST  DIVISION. 

No.  CXVIIL  10  June  188L 

Mrs  MARGARET  EISTON 

offointt 
JOHN  EISTON. 

FiiR. — LiFERENTER. — A  kusbotid  and  wife  having^  by  a  mutual 
duposiiian,  conveyed  a  piece  of  ground^  which  belonged  to  the  wife^ 

<  to  and  in  favour  of  ourselvesj  and  the  longest  liver  of  us^  for  our 

<  Kfireni  uee  only,*  and  to  their  eldest  son  nominatim  in  fee — unth 
a  douse  reserving  <  to  ourselves,  and  the  longed  liver  of  us,  not  only 

<  Ae  liferent  usi  and  enjoyment  of  the  whole  sums  and  subjects,  lieri" 

<  table  and  moveable,  specially  and  generally  above  conveyed,  but  also 
^fiB  power  and  liberty,  during  our  joint  lives  only,  to  alter,  sell,* 
Ifc ;  found,  in  an  application  for  interdict  at  the  instance  of  the  son 
against  his  mother,  afUrthe  death  of  his  father,  Uiat  she  was  entitled 
ts  amtittue  the  working  of  a  quarry  in  the  lands,  which  had  been 
wrought  at  the  date  of  the  deed,  and  which  had  continued  to  be 
wrought  during  the  lifetime  of  his  father^ 

The  late  Mr  Houston,  Mrs  Eiston's  father,  disponed  to  her  a 
piece  of  ground,  which  he  held  in  feu.  He  had  formerly  paid  a 
fea-duty  of  L.40  a*year ;  but  by  a  subsequent  feu-contract,  it 
was  reduced  to  L.27,  on  the  ground  that,  after  a  trial  of  four  years, 
the  former  duty  was  too  high,  '  owing  to  the  freestone  quarry  which 

*  is  in  the  said  lands  not  having  turned  out  so  beneficially  aeT  was 
<  expected,  and  other  unforeseen  causes.'  Mrs  Eiston  was  infefi 
in  the  lands,  and  afterwards,  by  a  mutual  disposition  and  assigna- 
tion executed  by  her  and  her  husband,  the  late  Walter  Eiston,  (6 
October  1806,)  they  gave,  granted  and  disponed  the  said  lands  to 
and  in  &vour  of  thenoselves,  and  the  longest  liver  of  them,  for  their 
liferent  use  only,  and  to  their  eldest  son,  (the  respondent,)  in  the 
event  of  his  arriving  at  the  years  of  majority  or  marriage,  and  his 
heiis  and  assignees  in  fee,  &c.,  excepting  therefrom  the  houses, 
yards  and  ground  thereafter  disponed  to  the  other  children  of  the 
said  Walter  Eiston  and  Margaret  Houston,  in  the  proportions 
therein  mentioned.  By  another  clause  in  the  deed,  there  is  reser- 
ved <  to  ourselves,  and  the  longest  liver  of  us,  not  only  the  liferent 

*  use  and  enjoyment  of  the  whole  sums  and  subjects,  heritable  and 
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10  June  lasi.  <  moveable,  specially  and  g<^endly  abore  ooBTeyed,  bat  also&U 
)*^V^    *  power  and  liberty,  daring  our  joint  lives  only,  to  alter,  sell,*  &e. 

^iBion  t\  IS-  rj^^  quarry  continued  to  be  worked  during  the  lifetime  of  WaU 
ter  Eiston,  and  also  after  his  death  by  his  widow,  the  advocator,  unt3 
the  majority  of  their  son,  the  respondent  But,  upon  this  event,  the 
latter  presented  a  petition  to  the  Magistrates  of  Ayr,  founded  upon 
the  statute  1491,  c.  25,  and  stating,  that  although,  by  the  terms  cf 
the  conveyance  in  1806,  the  fee  of  the  subjects  in  question  was 
vested  in  him,  and  a  mere  right  of  liferent  reserved  to  the  sunrivor 
of  his  parents,  yet  the  advocator  was  about  to  give  off  a  piece  d 
ground  for  a  new  road,  and  to  open  up  and  work  the  stone-quairj 
situated  within  the  said  subjects,  which  she  had  no  ligbt  to  do, 
being  bound  to  use  the  subjects  salva  rei  substantia^  whereas  the 
stone  and  other  minerals  on  the  ground  were  partes  soli,  to  whicb, 
as  liferentrix,  she  had  no  right;  and  concluding  tlierefore  for  an 
interdict. 

Advocator's        I^  ^^^^  answered — That  being  infeft  in  the  fiill  fee  of  the  quarry 
Pieag.  in  question,  the  same  having  flowed  to  her  by  succession  from  her 

&ther,  the  respondent,  whose  only  right  was  a  gratuitous  con- 
veyance from  her,  had  no  title  to  challenge  her  io  the  exercise  of 
the  right  of  property.  Although,  by  the  deed  in  question,  the 
subjects  were  to  be  divided  among  her  children  after  her  death,  it 
was  not  intended  thereby  to  deprive  her  and  her  husband  of  the  fee 
of  the  subjects,  whiqh  tJiey  reserved  a  right  to  dispose  of  at  plea- 
sure during  their  joint  lives ;  and  although  this  power  was  to  cease 
by  the  death  of  one  of  them,  there  was  no  provision  that  the  lifis- 
rent  use  and  enjoyment  of  the  survivor  was  to  be  of  a  different  na- 
ture from  that  possessed  by  them  during  their  joint  lives,  and  no> 
thing  but  an  express  restriction  could  have  the  effect  of  limtf'ig  her 
right  The  subject  had  been  feued  by  her  &ther,  ion  the  poipoie 
of  being  used  as  a  quarry ;  it  was  so  used  at  the  date  of  the  deed 
in  question,  and  indeed,  without  such  use,  the  liferent  of  it  would 
be  of  comparatively  little  value ;  and,  therefore,  it  cannot  be  (ne- 
sumed,  that  in  executing  the  deed  in  question  the  advocator  intended 
to  tie  up  her  hands  from  using  her  property,  after  her  husband's  death, 
in  the  same  way  she  was  then  using  it,  and  continued  to  use  it 
during  their  joint  lives.  There  might  have  been  some  doubt  if 
she  had  been  only  a  liferenter  by  constitution.  But  a^Uferenter 
by  reservation  enjoyed  much  more  extensive  privileges.  The  respon- 
dent's  right  flowed  from  a  gratuitous  deed  of  her  in  whom  the  pro- 
perty had  been,  vested,  and,  in  granting  it,  she  reserved  to  herself 
the  use  and  enjoyment  of  it  during  all  the  days  of  her  life,  fiat 
the  subject  conveyed  was  truly  a  quarry,  and  the  only  use  and  en- 
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joyment  ot  a  quarry  obviously  was  the  privilege  of  working  it  lO  June  1831 
To  construe  a  gratuitous  deed  differently  would  be  doing  violence    T^V^^ 
to  the  principles  upon  which  the  rights  of  parents  to  children  fell  EJston.^ 
to  be  interpreted*     Being  a  gratuitous  deed  on  the  part  of  the  ad- 
rocaUVy  her  right  was  entitled  to  a  favourable  interpretation ;  Ersk. 
E  &  35»  36;  Bell,  i.  48;  Paterson  v.  Paterson^  16  Jan.  1824; 
Falconer  and  Others  v.  Wright,  22  Jan.  1824 ;  Reid  v.  Reid,  4 
Dec.  1827. 

BqiUed — It  is  of  no  consequence  whether  the  advocator  be  in-  Respondent's 
feft,  or  how  she  acquired  the  property.  The  respondent's  title  is  a  ^^^ 
disposition  by  her  and  her  deceased  husband,  by  which  their  life- 
rent only  is  reserved,  and  the  fee  conveyed  to  the  respondent,  in 
virtue  of  which  he  may  be  infeft  at  any  time.  The  powers  claim- 
ed by  the  advocator  are,  by  the  deed  in  question,  reserved  no  longer 
than  the  joint  lives  of  the  grantors ;  and  Mr  Eiston  being  dead, 
the  re^ndenf  s  right,  in  terms  of  that  deed,  is  her  liferent  use  on- 
ly. Tliere  is  no  room  for  any  interpretation  but  one,  the  words 
being  '  liferent  use  only ;'  but  whatever  is  pars  soli  cannot  &I1 
under  the  right  of  liferent.  Coal,  freestone,  limestone,  and  mi- 
nenb  of  all  kinds  are  undoubtedly  parts  of  the  soil,  and  therefore 
00  liferenter  has  a  right  to  any  of  these ;  ErsL  ii.  9.  57. 
The  Magistrates  found,  '  diat  the  interest  which  the  defender, 
Maigaret  Houston  or  Eiston,  has  in  the  property  conveyed,  in 
rirtae  of  the  deed  before  referred  to,  is  a  bare  liferent,  and,  there* 
fare,  according  to  the  decisions  quoted  in  the  first  volume  of  the 
Dictionary  of  Decisions,  p.  546,  and  also  according  to  the  argu- 
ment used  in  the  case  of  Waddell  v.  Waddell,  21  Jan.  1812, 
feond,  that  the  defender  has  no  right  to  open  up,  and  to  work,  raise 
and  sell  the  stones,  ot  other  minerals  below  ground,  or  to  give  any 
of  the  ground  for  a  road ;  therefore  repelled  the  defences,  and  con- 
&iaed  the  interdict' 

In  an  advocaticm,  the  Lord  Ordinary  repelled  *  the  reasons  of  ad- 
vocation, remitted  to  the  Ma^trates  simpliciter,  and  decerned; 
and  found  the  advocator  liable  in  expenses.'  But  the  Court,  after 
hearing  counsel  for  the  parties  on  a  reclaiming  note  for  the  advoca- 
tor, <  altered  the  interlocutor  reclaimed  i^nst,  sustained  the  rea-  Judgment. 
<  sons  of  advocation,  recalled  the  interdict,  and  decerned ;  and  found 
*  the  advocatbr  entitled  to  expenses.' 

« 

lord  CortiHm$ef  OrdiiMry.         For  the  advocator,  Jamemm,  Cowan*      John  Murdoch, 
Agent.         A)u  Ksay,  Anderton,        M'KenzU  jf  Sharpe,  W.  S.  Agents.       X>. 

c. 
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FIRST  DIVISION. 

No.  CXIX.  14Jkw1831. 

DAVID  STEWART 

against 

JAMES  MURRAY  and  HUGH  MACQUEEN. 

Process. — Mandate, — Member  of  Parliament. — I.  A  peti* 
Hon  and  complaint  against  a  judgment  of  a  Court  of  Freeholden^  by 
a  person  residing  in  England^  dismissed,  in  respect  of  no  mandaU, 

11.  Foundy  that  the  want  of  a  mandate  could  not  be  supplied  a^  the 
expiration  of  the  statutory  period  within  which  it  was  competaii  ts 
complain. 

At  the  meeting  of  the  freeholders  of  Inverness,  at  the  general 
election,  on  27  August  1830,  a  motion  was  made  for  expunging 
Mr  Stewart's  name  from  the  roll,  in  respect  of  an  alteration  of  cir- 
cumstances. This  was  opposed  by  Mr  Stewart,  who  was  present  at 
the  meeting,  but  the  motion  was  carried.  Mr  Stewart  came  to 
Edinburgh,  and  gave  directions  for  a  petition  and  complaint,  and 
then  returned  to  London,  which,  was  his  usual  residence.  A  pe- 
tition and  complaint  was  accordingly  presented,  in  which  the  pe- 
titioner was  designed  <  David  Stewart,  flsq.  of  London,  land-sur- 
<  veyor,  one  of  the  freeholders  of  the  county  of  Inverness.' 

The  petition  was  moved  on  the  9th  of  December,  and  answen 
were  ordered  within  fifteen  days  after  service,  but  the  time  for  lodg- 
ing the  answers  was  afterwards  prorogated  to  the  13th  of  January. 
Answers  were  on  that  day  lodged  for  two  of  the  freeholders,  who 
pleaded  the  objection  of  no  process,  in  respect  the  petitioner  did 
not  reside  in  Scotland,  and  no  mandate  was  produced  with  the  pe- 
tition, nor  any  mandatary  sisted. 

In  support  of  this  objection  the  repondents  pleaded — 
Respondents*       ^*  -^^  ^®  oomplaincr  has  been  long  resident  and  domiciled  in 
Pleas.  London,  and  designs  himself  accordingly,  as  he  was  in  London,  or 

fiirth  of  Scotland,  when -the  complaint  was  presented  in  his  name, 
and  as  the  same  was  not  accompanied  with  the  production  of  a 
written  mandate,  it  follows  that  the  objection  of  no  process  is  well 
founded,  and  there  is  no  competent  instance  before  the  Court  ; 
Arbuckle  r.  James,  &c.  2  March  1827,  affirmed  in  the  House  of 
Lords. 
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II.  The  statutory  period  of  four  inonths,  during  wliich  alone  a  14  June  1831. 
r^olar  complaint  can  be  received,  having  elapsed  without  the  pro-     ^^^V^^ 
ducdon  of  a  written  mandate,  and  the  sisting  of  a  mandatary  for  the  jyf^^  ^q^ 
oomplainer,  it  is  not  now  competent  for  him  to  amend  his  complaint  Macqueen. 
hj  production  of  a  mandate,  or  sisting  a  mandatary ;  Arbuckle,  ut  Respondents' 
sop.;  Speirs  v.  Campbell,  3  March  1826.  Pleas. 

III.  The  effect  of  the  objection  arising  from  the  complainer's 
fiiilure  to  lodge  a  written  mandate,  and  to  sist  a  mandatary  within 
four  months,  cannot  be  obviated  by  his  having  been  present  at  the 
Court  of  Freeholders  when  the  judgment  complained  of  was  pro* 
noonced ;  nor  by  his  having  given  verbal  instructions  to  his  coun- 
sel or  agent  to  present  this  complaint ;  nor  by  the  averment,  (even 
though  it  were  true,)  of  his  being  possessed  of  heritable  property  in 
Scotland,  by  which,  however,  he  means  his  pretended  freehold  qua- 
HficatioD. 

jbuwered  for  the  complainer — 

I.  The  complainer  having,  at  the  meeting  of  freeholders  for  elec-  Complainer's 
tion,  personally  opposed  the  motion  for  striking  his  name  off  the  ^®*^ 

loU;  having,  when  in  Edinburgh,  in  the  month  of  September,  im- 
mediately after  the  election,  directed  this  complaint  to  be  present- 
ed; having  communicated  at  that  time  verbally  with  his  counsel 
and  agent,  and  thereafter  corresponded  on  the  subject,  the  said 
complaint  is  fully  authorised  by  him,  and  the  objection  of  no  pro- 
cess is  unfounded. 

There  is  no  express  statutory  provision  requiring  a  mandate,  and 
in  the  ordinary  case  none  is  required. 

II.  The  complainer,  when  the  present  preliminary  objection  was 
stated,  having  offered  at  the  bar  to  sist  his  agent  as  his  mandatary, 
who  would  thereby  become  liable  for  the  expenses,  and  having  also 
offered  to  find  caution  for  the  expenses,  the  objection  to  the  want 
of  a  mandate  is  thereby  removed.  When  a  party  is  abroad,  the 
object  of  requiring  a  mandate  is  to  prove  the  &ct  that  he  authorised 
the  proceedings,  or  to  give  the  opposing  party  the  security  of  the 
mandatary  for  the  expenses ;  O'Haggan  v.  Alexander,  31  July  1761, 
AT.  4644.  Security  being  offered  in  the  present  case  for  the  ex- 
penses, the  objection  stated  by  the  respondents  is  purely  of  a  for- 
mal nature,  in  which  they  have  no  substantial  interest  There  is 
abundant  evidence  of  the  complainer  having  authorised  these  pro- 
ceedings. 

III.  The  complaint  being  authorised,  and  having  been  present- 
ed in  the  name  of  a  freeholder,  possessed  of  heritable  property  with- 
in Scotland,  and  standing  on  the  roll  of  the  court  of  freeholders, 
and  the  complaint  having  reference  to  a  right  vested  in  the  com- 


480 


DECISIONS  OF  THE 


No.  119. 


U  June  1831.  plainer  as  heritable  proprietor,  and  being  within  the  statntory  pe- 
riod, the  nomination  of  a  mandatary,  and  production  of  a  written 
mandate,  dated  prior  to  the  complaint,  is  unnecessary ;  and  a  man- 
datary being  now  offered  to  be  sisted,  or  cantion  found  for  expenses, 
the  respondents  have  no  title  to  state  any  ferther  objection ;  Ewing 
V.  Hare  and  Glasgow,  28  Nov.  1823. 


Stewart  v, 
Murray  and 
Macqueen. 

Complainer's 
Pleas. 


Judgment. 


The  Gmrty  on  advising  minutes  of  debate,  concurred  in  opimon, 
that  the  circumstances  of  the  petitioner  being  present  at  die  meet- 
ing as  a  freeholder  when  the  judgment  complained  of  was  pronoun- 
ced, and  having  personally  given  directions  to  his  agent  in  Edin- 
burgh to  present  the  complaint,  did  not  supersede  tiie  neoessity  of 
a  mandate,  his  residence  being  in  England,  where  he  had  gone  be- 
fore the  petition  was  presented ;  and  as  the  complaint  was  statntory, 
the  want  of  a  mandate  could  not  be  remedied  after  the  elapse  of  t^ 
statutory  period.  They  therefore  dismissed  the  complaint,  with  ex- 
penses. 


For  Comphuner,  Skene,  P.  Mtertmn. 
spondentsy  Dmm  o/Fac.  f  Hope. J 


Witt,  Mackenzie,  Agent.  For  B«. 

Hugh  McQueen,  Agent.         S»  Oerk, 

T. 


FIRST  DIVISION. 


No.  CXX. 


14  June  1831. 


CLYNE 

affCtiTist 

ROBERT  SCLATER  and  Others- 


Process. — Interim  execution  pending  appeal  having  been  granted 
upon  the  petitioner^  Jlnding  caution  in  common  fomiy  and  objectiom 
to  the  bond  of  caution  having  been  stated  to  tfie  derk  and  repdkd, 
and  the  decree  extracted  and  a  charge  given,  a  suspension,  on  Ae 
ground  that  the  objections  stated  to  the  bond  ought  to  have  been  sus- 
tained, fotmd  incompetent. 

An  action  was  raised  against  Clyne,  in  tiie  name  of  the  partnen 
of  the  Caledonian  Iron  Foundry  Company,  concluding  for  pay- 
ment of  certain  shares  for  which  he  had  subscribed.  Decree  haring^ 
been  pronounced  in  terms  of  the  libel,  Clyne  entered  an  appeal 
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to  the  House  of  Lords,  upon  which  the  pursuers  applied  for  and  14  June  1831. 
obtained  warrant  for  interim  execution  pending  the  appeal,  upon    ^^^V^^ 

<  finding  sufficient  caution  for  repetition  of  the  sums  so  paid,  with  gciater'and 

<  interest  upon  the  same,  in  case  of  a  reversal  of  the  decree  in  the  Others. 

<  House  of  Lords.' 

A  bond  in  terms  of  this  judgment  was  lodged,  signed  by  a  ma- 
jority of  the  committee  of  management  of  the  company,  and  by 
Thomas  Henderson  of  Press  as  cautioner.  Mr  Cljme  stated  va- 
rious objections  to  this  bond.  L  It  was  not  signed  by  all  the  ori- 
ginal pursuers,  nor  all  the  partners  of  the  company,  and  was  not  in 
tenns  of  the  judgment  of  Court,  which  required  the  petitioners  to 
find  caution ;  the  bond  therefore  was  not  granted  by  the  proper 
parties,  2.  No  evidence  was  produced  to  shew  that  the  directors 
or  a  majority  of  them  were  entitled  to  act  for  the  company,  or  to 
sign  the  bond  and  bind  the  other  partners.  3.  The  company  was 
now  dissolved.  These  and  other  objections  were  disregarded  by 
the  derk,  who  accepted  the  bond,  and  the  decree  being  extracted, 
a  charge  was  given. 

Mr  Clyne  then  presented  a  bill  of  suspension,  in  which  he  re- 
peated the  various  objections  which  he  had  stated  to  the  bond,  and 
pleaded,  that,  in  respect  of  these,  the  bond  ought  to  have  been  re- 
fiised. 

The  Lord  Ordinary  refused  the  bill,  with  expenses,  and  added 
this  note:  '  The  Lord  Ordinary  is  of  opinion  that  the  bill  is  incom- 
*  petent     The  bond  of  caution,  as  lodged  and  improved  of  by  the 

<  clerk  of  Court,  seems  to  form  part  of  the  decree  of  the  Court,  as 

<  the  determination  of  the  clerk  might  certainly  have  been  brought 

<  under  their  notice  before  the  extract  was  allowed  to  go  out    But, 

<  at  any  rate,  after  the  matters  determined  by  the  Court,  the  grounds 

<  of  objection  to  the  terms  of  the  bond  appear  to  be  altc^ether  un- 

<  tenable.' 

The  suspender  reclaimed ;  but  the  Court  unanimously  adhered^     Judgment. 

Lord  Mimemff,  Ordinary.  Act.  Dean  of  Foe,  (Hope,)  J,  8,  Mere.  Parly, 

Agent.         Alt.  Skene,        J.  Kemedy,  W.  S.  AgenU        H.  Clerk. 

T. 
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SECOND  DIVISION. 

No.  CXXI.  14  Juiu  1831. 

GORDON  OF  Cluny 

offoinst 

THOMSON  AND  Others. 

Tack. — Implied  Condition. — MeHmrations  being  made  the  tu^ 
of  exprets  stiptdatun  in  a  kaae,  local  euttom  eamut  be  e^ipealed  te 
by  the  tenant  fir  tke  purpose  of  enJarging  hit  dams,  though  tuck 
euttom  be  not  incontittent  with  the  tennt  of  the  wr&ten  agreemenL 

Upon  the  oocarion  of  reletting  the  barony  of  Slains,  which  had 
&llen  wholly  out  of  lease  in  1801,  the  proprietor,  Mr  Gordon,  pre- 
pared sundry  general  articles  and  conditions,  whidi,  he  alleged,  were 
to  be  obligatory  on  all  the  tenants,  in  addition  to  the  conditions  of 
their  several  missives  of  lease.  Among  these  articles  were  the  two 
following : 

<  VL  Mr  Gordon  (the  proprietor)  allows  as  much  of  the  fust 

<  year's  rent  as,  when  added  to  the  present  value  of  biggings  be- 
'  longing  to  him  on  each  fiEum,  will  be  equal  to  the  said  year's  rent, 

<  for  building  suitable  dwellings  and  offices,  agreeable  to  the  phui 

<  fixed  by  him,  the  dimensions  to  be  larger  or  lesser  in  prq)ortion 

<  to  the  rent  and  extent  of  the  farm,  and  to  be  built  within  thiee 

<  years  after  entry,  at  the  sight  of  his  factor  for  the  time,  the  te- 
^  nants  finding  dl  the  carriages,  and  recompensing  the  outgoing 
'  tenant,  where  he  has  any  claims  for  meliorations.     The  dwelling- 

<  house  to  be  slated,  the  offices  to  be  thatched  or  tiled,  in  the  pro* 

*  prietor's  option ;  and  the  whole  to  be  kept  in  good  condition  du- 
^  ring  the  lease,  and  left  so  at  removal.  But  in  case  the  tenant 
'  shall  not  have  erected  the  said  houses  when  the  first  yearns  rent 

*  becomes  payable,  he  shall  only  have  allowance  out  of  his  fiist 
'  year's  rent  to  the  amount  of  what  he  has  built,  without  reckoning 
'  on  carriages ;  and  the  balance,  to  the  extent  foresaid,  out  of  the 

<  next  yearns  rent,  if  the  houses  are  then  completed.' 

<  VII.  To  encourage  the  tenants  to  make  suitable  indosures,  by 

<  making  the  outer  fences,  stone-dikes,  and  the  inner  subdivisions, 

<  ditch  and  hedge,  lined  out  to  the  satisfaction  of  the  factor  for  the 

<  time,  they  shall  be  allowed  by  the  heritor,  at  the  expiry  of  their 

<  lease,  the  value  of  such  inclosures  and  fences,  according  as  shall 
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<  be  valued  by  men  mutually  diosen,  providing  such  inclosures  are  14  June  1831. 

<  then  fendhie.     But  no  allowance  to  be  made  for  sucb  inclosures    ^^^V^^ 

« that  are  not  left  fencible  at  the  expiry  of  the  lease ;  or  if  the  pro-  ^omtoo  and 

<  prietor  incline  to  make  any  sach  inclosures  or  fences  at  his  own  Otben. 

<  expense,  the  tenant  shall  pay  therefor  yearly,  along  with  his  rent, 

<  at  the  rate  of  six  per  cent.,  and  keep  them  in  sufficient  repair  du- 
( ring  the  lease,  and  leave  them  so  at  his  removal.' 

The  tenants  entered  to  possession  under  their  respective  agree- 
ments ;  and  the  value  of  the  buildings  then  on  their  farms  having 
been  ascertained,  they  paid  the  claims  of  the  outgoing  tenants  for 
their  meliorations,  and  proceeded  to  erect  the  houses  and  offices  in 
ieaoA  of  the  former  of  the  above  articles  of  lease,  receiving  from  the 
knuUord  at  the  same  time  the  sums  therein  stipulated.  But  it  was 
alleged  by  several  of  the  tenants,  that  the  improvements  made  by 
them  on  the  buildings  gp!eatly  exceeded  the  landlord's  allowance ; 
and,  iqpon  the  termination  of  dieir  leases  in  1822,  they  claimed,  to 
Aat  extent,  the  existing  value  of  their  improvements,  in  virtue  of 
ID  alleged  general  custom  of  the  country  and  barony. 

The  Sherifl^  before  whom  the  question  came,  allowed  a  proof  of 
the  cnstom,  and  afterwards  ^  found  it  sufficiently  established,  that, 

<  by  the  practice  of  the  barony  of  Shuns,  the  outgoing  tenants  are 
^  entitled  to  meliorations  on  the  houses  beyond  the  value  of  the 
*  landlord's  inventory,  and  sums  allowed  by  him  for  improving  the 
'  houses,  which  fall  to  be  added  to  that  inventory.' 

In  an  advocation  at  the  landlord's  instance  it  was /)&aJe£/ — 1.  That,  Advocator's 
imder  the  terms  of  the  general  articles  and  regulations,  the  tenants  ^^^"^* 
are  taken  bound  to  uphold  the  whole  houses  and  offices  to  be  erect- 
ed bjr  them  at  the  commencement,  and  to  leave  them  in  good  con- 
dition at  the  expiratiosi  of  .their  leases ;  but  they  are  not  entitled  to 
anjr  sam  whatever  as  the  value  of  the  buildings.  The  proof  is 
therefiwe  incompetent,  as  being  an  attempt,  by  parole  evidence,  to 
CDDtradict  a  written  contract,  or  to  rear  up  new  claims  not  specified 
therein. 

2.  It  is  res  judicata  by  the  judgment  of  the  House  of  Lords  in 
the  case  of  Gordon  v*  Robertson  and  Others,  IV  May  1826,  (re- 
Temng  the  judgment  of  the  Court  of  Session,  reported  II  March 
1825,)  that  the  oonlxact  here  in  question  cannot  be  set  aside  by  any 
coofflion  law  or  usage  whatever. 

Amioered — The  practice  founded  on  is  not  superseded  by  the  ge-  Respondente* 
aeial  articles  and  conditions  of  lease ;  and  therefore,  as  the  respon*  ^^^^' 
dents  do  not  seek  to  set  aside  these  articles  upon  any  ground  of 
fiomoKm  hiw  or  usage,  the  proof  adduced  in  support  of  the  practice 
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H  June)83l.  j^^g  j^^j.  yjolate  any  rule  of  law;  nor  has  the  decision  referred  to 
by  the  landlord  any  bearing  on  the  present  question ;  Bell  v.  La- 
mont,  14  June  1814. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion :  <  In  respect  it  is  established  by  the  proof,  that  at  the  time 
when  the  tenants  who  removed  in  1822  took  their  fiums,  and  for 
long  prior  thereto,  it  was  the  practice  of  the  barony  of  Slains,  that 
the  outgoing  tenants  were  entitled  to  melioralioDS  on  the  houses 
beyond  the  landlord's  inventory ;  and  although  the  respondents  are 
bound  by  the  articles  and  conditions  according  to  which  the  late 
Mr  Gordon  granted  leases  at  the  general  set  in  1801,  in  respect 
that  there  is  nothing  in  these  articles  and  conditions,  or  the  leases, 
to  exclude  the  practice  as  to  payment  of  meliorations  to  the  out- 
going tenant,  and  to  advertise  the  tenant  that  that  practice  ms 
henceforward  to  cease,  and  that  in  this  case  the  landlord's  inTco- 
tory  must  also  include  the  additions  made  in  1801,  to  what  for- 
merly went  by  that  name,  for  improving  the  buildings;  and 
further,  in  respect  that  the  advocator  has  not  established  his  daim 
to  a  year's  road-money  and  school  salary,  as  due  to  him  by  the 
tenants  in  relief,  therefore  repels  the  reasons  of  advocation,  re- 
mits the  cause  simpliciter,  and  decerns ;  finds  expenses  due,'  &c 
<  Note, — After  the  judgment  of  the  House  of  Lords,  between 
these  parties,  relative  to  the  fodder  of  the  waygoing  crop,  it  is  yain 
for  the  tenants  to  contend  tliat  they  are  not  bound  by  the  articles 
and  conditions  founded  on.     But  it  is  true  notwithstanding,  that 
after  that  judgment,  it  is  with  considerable  doubts  that  the  Lord 
Ordinary  has  ultimately  come  to  the  opinion  he  now  entertains  of 
the  case.     The  clause  relative  to  the  fodder,  if  literally  interpre- 
ted, necessarily  excluded  the  local  custom,  which  would  have  given 
right  to  the  outgoing  tenant  to  the  fodder  of  the  waygoing  crop; 
but  here  the  6th  clause  does  neither  expressly,  nor  by  necessary 
inference,  exclude  the  local  custom  of  the  barony  as  to  meliorations. 
It  recognises,  at  least  refers  to,  the  said  local  custom,  where  it 
mendons  the  landlord's  inventory,  the  present  value  of  biggings 
belonging  to  him,  and  the  claims  of  the  previous  tenants  to  melio- 
rations.    The  new  tenant  is  to  be  allowed  what  is  equal  to  a  yearns 
rent,  and  he  is  taken  bound  not  to  erect  buUdings  of  that  valoe, 
but  agreeable  to  a  plan  fixed  by  the  landlord,  and  the  offices  are 
to  be  thatched  or  slated,  in  the  proprietor's  option.     As  the  tenants 
might  thus  be  called  upon  to  erect  buildings  much  beyond  a  yearns 
rent  in  value,  it  never  could  enter  into  their  minds,  that  a  custom, 
which  gave  them  a  claim  for  meliorations  beyond  the  advances  to 
them  at  the  commencement  of  their  lease,  was  departed  from. 
There  is  nothing  inconsistent  in  the  clause  with  the  subsisteDee  of 
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this  claim  for  meliorations,  and  this  seems  to  have  been  at  one  ^^  '^""^  '^'^*' 
time  the  opinion  of  the  advocator  himself,  otherwise  the  valuations  ^^^"^"^"^ 

1.11  A  •    i*  Gordon  v. 

to  which  he  was  a  party  seem  unnecessary.     A  strong  inference  Hiomson  and 
might  have  been  drawn  from  article  7tb,  which  provides,  that  the  ^^^^^^ 
tenants  shall,  at  the  expiry  of  their  leases,  receive  meliorations  for 
fences ;  and  it  might  have  been  very  fairly  presumed,  that  no  no- 
tice being  taken  of  payment  for  meliorations  on  houses  was,  be- 
cause the  tenants  were  to  be  entitled  to  none.     But  it  is  express- 
ly denied  that  there  is  any  local  custom  as  to  paying  for  fences, 
and  the  landlord  has  not  undertaken  to  prove  that  there  is.     Hence, 
it  was  necessary  to  specify  this  claim  in  favour  of  the  tenants,  as 
it  was  a  new  claim  for  meliorations,  not  provided  for  by  the  cus- 
tom of  the  barony.     That  the  claim  for  meliorations  on  the  houses 
18  not  inconsistent  with  the  articles,  is  what  distinguishes  this  case 
from  the  former  one  about  the  fodder.     The  local  custom  must  be 
held  to  have  been  in  the  view  of  the  parties  at  the  time,  and  that 
ike  conditions  of  the  leases  were  adjusted,  on  the  understanding 
that  it  formed  a  part  of  the  contract,  so  that  both  parties  held  it  as 
implied  therein  as  much  as  if  it  had  been  expressly  inserted,' 

The  Court  altered  this  interlocutor,  and  found,  that  the  tenants'  Judgment, 
daims  fell  to  be  regulated  by  the  6th  article  in  question,  without 
reference  to  the  alleged  custom  of  the  barony. 

The  Lard  Justice-Ckrk  said — I  fiurly  confess,  on  the  first  consi-  Opinion  of 
deration  of  the  case,  I  was  staggered  at  this  interlocutor;  and  I  am  ^"'^' 
now  firmly  of  opinion  that  it  is  our  duty  to  alter  it.  It  was  for- 
merly determined  that  the  tenants  were  bound  by  the  general  arti- 
des  of  lease ;  and  efiect  must  be  given  to  the  principle  of  the  judg- 
ment of  the  House  of  Lords  in  the  former  case,  unless  we  see  that 
that  case  is  toto  coelo  distinguished  from  the  present.  But  when  I 
tee  that  the  mellorationB  churned  by  the  tenants  are  made  the  subject 
of  express  regulation  in  these  articles,  am  I  to  give  effect  to  an  al- 
legation as  to  tlie  practice  of  the  barony,  for  the  purpose  of  intro- 
dndng  a  stipulation  in  addition  to  those  of  the  written  agreement  ? 
As  to  the  import  of  the  proof,  the  question  is  extremely  difllicult ; 
hnt,  without  reference  to  this,  I  feel  myself  bound  to  disregard  any 
sach  supposed  custom  as  is  here  attempted  to  be  superadded  to  these 
ifeoal  conditions  of  lease* 

Lord  Crinffktie  was  of  the  same  opinion. 

Lord  Meadowbank. — I  concur  with  your  Lordship.  The  article 
in  question  appears  to  me  to  have  been  drawn  up  for  the  express 
purpose  of  superseding  the  custom  of  the  barony.  I'he  case  of  Bell 
dted  by  the  tenants  does  not  apply ;  for  in  that  case  there  were  no 
written  articles  which  at  all  regulated  tiie  matter  of  melioradona. 
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]4  June  1831.  At  the  Same  time,  I  know  that  rery  oonsideraUe  doubts  were  en- 
^"^N^^    tertained  as  to  the  soundness  of  that  decision. 

Gordon  r. 

Thomson  and 

Others.  I^rd  Medwyn,  Ordinary.         For  the  Landlord,  £i^,  Buekmum.         C.  F,  DmdaoM, 

W.  S.  Agent.         For  the  Tenants,  Sol.  ^  Gen,  (Cochbwn,)  Butkerjvd.        Mm 

Jopp,  W.  d.  Agent.         T.  Clerk. 

S. 
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SECOND  DIVISION. 

No.  CXXII.  15  June  1631. 

JOHN  FRASER  and  D,  MACGREGOR  and  D.  FRASER 

agaiiut 
MACANDREW. 

Arrestment. — Compensation. — I.  Anarresiment  tuedbyapersai 
who  is  liable  in  relief  to  the  arrestee  for  the  debt  due  by  him  to  tftf 
common  debtor  is  incompetent  to  create  any  lien  over  the  dAt  in  fir 
vour  of  the  arrester,  in  competition  with  an  onerous  assignee  (f  the 
common  debtor. 

XL  An  arrestee  who  has  a  common  interest  vnth  tlie  arrester  is  not  en- 
titled to  avail  himself  of  his  arrestment^  to  use  aplea  of  compensation 
against  an  assignee  oftheammum  debtor,  wliich  would  nototkenoite 
have  been  competent  to  him, 

Donald  Macgregor  and  Donald  Eraser)  two  of  the  nearest  of 
kin  of  the  deceased  Alexander  Eraser,  were  the  suspenders  of  a 
charge  given  them  by  Macandrewy  on  a  decree  obtained  against  diem 
in  the  name  of  George  Urquhart,  and  assigned  by  him  to  the  cbaiger, 
and  raisers  of  a  multiplepoinding,  in  which  the  claimants  were  Mms 
andrew  the  charger,  and  John  Eraser  another  of  the  nearest  of  kin, 
and  confirmed  executor  of  Alexander  Eraser,  who  had  used  arrest- 
ments in  their  hands  upon  a  debt  said  to  be  due  by  Urquhart  to  the 
executry  estate. 

The  circumstances  out  of  which  this  oopiplicated  litigation  arose 
are  fully  detailed  by  the  Lord  Ordinary  in  .a  note  to  his  interlo- 
cutor, as  follows : 

<  Alexander  Eraser  bought  a  quantity  of  wheat  from  Urquhart, 
<  the  cedent  of  Macandrew,  in  March  1822.  The  purchaser  died 
^  the  22d  of  July  in  the  same  year.    The  suspenders,  Donald  Mac> 
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gregor  and  Donald  Fraser,  were  two  of  his  nearest  of  kin,  and  I5  June  I83t. 
thougb,  by  a  family  arrangement,  John  FVaser  was  the  only  one     ^^-^i^/^*-^ 
of  the  next  of  kin  who  obtained  himself  decerned  executor,  all  of  ^{!|*7rl"orV 
them,  including  the  suspenders,  seem  to  have  taken  an  active  con-  Macandrcw. 
cem  in  the  management  of  the  affidrs  of  the  deceased.     On  the 
14  November  1829,  the  suspenders  took  delivery  of  the  wheat 
bought  from  Urquhart,  and  granted  a  letter  binding  themselves  to 
see  him  *  fully  satisfied  and  paid'  the  price.     Late  in  the  year 
1828)  an  action  was  brought  against  the  suspenders  by  Urquhart) 
on  the  letter  of  guarantee,  and  decree  in  foro  was  pronounced 
against  them  in  the  beginning  of  1824.     These  suspenders,  who, 
as  it  appears  from  the  minutes  of  the  meetings  of  Alexander  Fra- 
ser^B  executors,  were  fully  acquainted  with  the  affidrs  of  the  exe- 
catry,  and  who^  as  next  of  kin,  were  substantially  interested  in 
it,  did  not  plead  compensation  or  retention  on  any  debt  alleged  to 
Be  due  by  Urquhart  to  the  executry.     Soon  after  the  decree  was 
obtained,  it  was  assigned  by  Urquhart  to  Macandrew,  whom  the 
Lord  Ordinary  must  hold  to  be  an  onerous  assignee  until  the 
contrary  be   proved   in  competent  form.       Macandrew  having 
ckirged  on  this  assigned  decree,  was  met  by  a  suspension  on  the 
ground  of  arrestments  used  in  the  hands  of  the  suspenders  by  John 
Fiaser,  the  decerned  executor  of  Alexander,  proceeding  on  an 
action  brought  by  him  against  Urquhart,  for  the  payment  of  cer- 
tain bills ;  and  the  multiplepoinding  was  brought  by  the  suspend- 
ers^ in  which  the  claimants  are  Macandrew  the  assignee,   and 
John  Fraser  the  arrester.     Now,  in  the  Jirst  place,  it  does  not 
appear  to  the  Lord  Ordinary  that  there  could  be  any  proper  ar- 
restment at  the  instance  of  John  Fraser,  the  decerned  executor, 
in  the  hands  of  the  suspenders,  who  were  indebted  to  Urquhart 
parely  as  guarantees  for  the  arrester,  and  who  were  of  consequence 
entitled  to  relief  against  the  arrester  himself.     Such  an  arrest- 
ment clearly  could  never  be  followed  with  for|;hcoming,  and  could 
at  best  only  be  considered  as  a  formal  intimation  to  the  guarantees 
to  withhold  payment,  on  the  ground  that  the  decerned  executor 
bad  counter  claims  against  Urquhart.     Secondly^  It  is  clear  that 
the  suspenders,  two  of  the  next  of  kin,  and  the  decerned  execu- 
tor, had  necessarily  a  common  interest ;  and  it  must  appear,  that 
in  the  circumstances  of  this  case,  the  arrestment  was  a  measure 
intended  to  protect  that  interest,  and  calculated  practically  for  no 
other  purpose  hut  in^rectly  to  give  effect  to  a  plea  of  compensa- 
tion or  retention  in  fiivour  of  those  interested  in  Fraser's  execu- 
try against  Urquhart's  onerous  assignee ;  which  plea  the  suspend- 
ers, after  allowing  decree  to  go  out  against  them,  could  not  have 
directly  maintained.     The  Lord  Ordinary  Uierefore  thinks  tliat 
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Macandrew  is  entitled  to  enforce  the  decree  and  to  recover  pay* 
ment,  leaving  the  suspenders  and  the  decenied  executor  to  make 
the  most  of  their  claim  in  the  separate  aodon  which  has  been 
brought  against  Urquhart  According  to  the  views  above  ex- 
pressed, there  ceases  to  be  any  contingency  between  the  last-men- 
tioned process  and  the  present  conjoined  processes,  and,  therefore, 
the  Lord  Ordinary  proposes  to  remit  to  the  Sheriff.' 

His  Lordship  accordingly  pronounced  the  following  interlocator*. 
Repels  the  reason  of  suspension ;  finds  the  letters  orderly  pro- 
ceeded, and  in  the  multiplepoinding  prefers  the  daimant  and 
charger  John  Macandrew,  and  decerns:  Finds  him  entitled  to 
his  expenses  in  these  conjoined  processes.' 

'  Noie. — Upon  considering  the  drcumstances  whidi  led  to  thii 
complicated  litigation,  the  Lord  Ordinary  does  not  think  that  the 
arrestments  used  by  John  Fraser  afford  the  suspenders  a  good 
ground  of  suspension,  or  that  tiiere  is  any  proper  competiti<Mi  be- 
tween those  arrestments  and  Macandrew's  assignation,  which  ad- 
mits of  being  determined  by  the  mere  consideration  of  dates.' 


Judgraant* 


The  raisers  of  the  multiplepoinding,  and  daimant  Jdm  Fnser, 
reclaimed^  but  the  Court  unanimously  refused  botii  notes. 


tard  Fuikrton,  Ordinary.         Act.  (For  Joho  Fraser,)  Nmvm.      (For  P.  Viwmtai 
D.  Macgregor,)  Jawienm  ff  Ivory*  Alt  (For  Macandrew,)  Cwmmgkmm. 

Brown  jf  MUUr,  D.  HwMton  ^  JEmas  M*BeaH,  Agenta.         F.  acrk. 

u. 
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No.  cxxin. 


16  June  188L 


JOHN  SMITH 

agaimt 

Mrs  christian  ROBERTSON. 


Tack. — Condition. — It  being  a  condition  of  a  mimve  of  leam  Aat 
thejirst  yeai's  rent  should  be  paid  in  advance  at  the  term  of  entry^ 
held  that  tJie  landlord  was  not  entitled  to  refuse  implement  on  aeeotad 
of  the  rent  not  being  paid  on  the  term-^y^  but  tendered  by  dke  tenant 

mt/iin  a  fete  days  afterwards. 
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Bt  missive  of  tack,  Mrs  Robertson  let  to  the  pursuer,  Smith,  the  16  June  lB3r. 
fimn  of  Ingmy,  for  twelve  years  from  Martinmas  1829.     The  mis-    ^*^"v^^ 
ffive  declared,  that  the  rent  was  to  be  paid  in  advance,  ^  commen-  i^^^u]' 

<  cing^  the  first  yearns  payment  at  the  term  of  Martinmas  1829,  for 
^  crop  and  year  1830,  and  so  on  during  the  course  of  this  lease,  with 

<  one-fifth  part  more  of  penalty  in  case  of  failure :  But  declaring,  that 

<  when  the  said  John  Smith  shall  have  stocked  the  said  farm  to  the 

<  satisfiiction  of  the  said  Christian  Robertson,  then,  and  in  that  case, 

<  the  payment  of  her  rent  shall  be  postponed  to  the  term  of  Mar* 

<  tinmas,  after  reaping  the  crop ;  the  first  year's  rent,  however,  being 

<  paid  in  advance.   And  it  is  hereby  expressly  provided  and  declared, 

<  that  if  one  whole  year's  tack-duty,  feu-duty,  teinds  or  minister's 

<  stipend,  or  other  public  burdens,  shall  remain  unpaid  after  the 

<  term  of  payment  above  specified,  then  this  tack  shall,  in  the  op- 

<  tion  of  the  said  Christian  Robertson  and  her  foresaids,  be  void  and 
<null,  without  any  procedure  of  law  or  declarator  for  that  effect; 
'  and  it  shall  not  be  lawful  for  the  said  John  Smith  or  his  foresaids 
*  to  purge  the  irritancy  at  the  bar.' 

Previous  to  the  term  of  Martinmas,  Smith  removed  with  his  &- 
laily  and  stock  to  the  neighbourhood  of  the  farm*  Part  of  the  stock 
was  aocoflomodated  on  the  farm  by  permission  of  the  outgoing  tenant, 
who  also  gave  him  possession  of  the  garden-ground. 

At  the  term,  the  remainder  of  Smith's  stock  was  put  on  the  farm ; 
bat  the  rent  not  being  paid,  the  outgoing  tenant  refused  to  remove. 
It  was  alleged,  but  not  proved,  that  tM'^o  days  after  the  term  the 
puTSuer  had  tendered  payment  to  the  defender's  son ;  but.  upon 
the  22d  of  November,  the  pursuer's  agent  wrote  to  the  defender, 
inclosing  the  rent  The  defender  returned  the  money  the  follow- 
ing day  in  a  letter,  stating,  as  a  reason,  ^  that  the  farm  was  ready  to 
'  be  given  up  on  Martinmas  day ;  but  Mr  Smith  failing  in  his  sti- 
'  pulation,  I  am  not  inclined  to  enter  into  any  new  arrangement, 
'  having  adopted  different  measures.'  A  day  or  two  afterwards,  the 
defender  sent  his  servant  and  removed  the  pursuer's  cattle  from  the 
&mi,  and  retained  possession  of  the  farm  herself. 

The  pursuer  then  raised  the  present  action,  for  implement  of  the  Defender*^ 
missive  of  tack  and  for  damages.  In  defence  against  this  action,  ^'^ 
the  defender  pleaded — The  fedlure  in  payment  of  one  year's  rent  at 
the  term  of  payment  is,  by  the  terms  of  the  minute  founded  on,  an 
irritancy  not  pnrgeable,  and  therefore  the  minute  is  by  paction  nidi 
and  void.  The  pursuer  having  failed  to  implement  his  own  part  of 
the  minute  of  tack  is  not  entitled  to  claim  implement  of  it  from  the 
defender.  Hb  own  failure  being  the  sole  cause  of  the  nou-imple- 
tion  of  the  agreement  in  all  its  parts,  the  defender  is  not  liable  to 
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16  June  1831.  him  in  implement  of  any  part  of  it,  or  in  damages  for  the  conse- 
quences. 

The   Lord   Ordinary  pronounced   the   following  interlocutor: 

*  Finds  the  missive  of  tack  obligatory :  Finds,  Aat  a  tender  of  the 
^  rent  for  the  first  year  was  made  debito  tempore  by  the  pursuer ; 

*  in  respect  whereof,  and  that  the  defender  does  not  offer  to  prore, 

*  by  the  writ  or  oath  of  the  pursuer,  that  he  intimated,  previous  to 

*  the  term  of  entry,  that  he  was  unable  to  pay  the  rent,  finds,  in 

*  terms  of  the  first  conclusions  of  the  libel,  that  the  defender  is  bound 

*  to  put  the  pursuer  in  possession  of  the  form  in  question  on  or  be- 

*  fore  the  1st  of  April  next,  reserving  all  claim  of  damages  on  ac- 

*  count  of  the  pursuer  not  being  previously  put  in  possession ;  and 
<  &iling  her  doing  so,  finds  damages  due,  and  reserves  consideration 
^  in  which  way  these  are  to  be  ascertained,  and  decerns.' 


Judgment. 

Opinion  of 
Court. 


The  defender  redaimed,  but  the  Court  adhered. 

Lord  Bcdgray. — The  defender  has  been  too  precipitate  here. 
She  was  not  entitled  to  disregard  this  written  contract  in  the  way 
she  has  done,  <h*  to  take  the  law  into  her  own  hands.  She  does  not 
aver  that  she  demanded  the  rent  on  the  term-day.  If  she  had  de- 
manded payment,  and  payment  was  refused,  then  she  shonld  have 
taken  a  protest  against  the  pursuer,  and  intimated,  that  as  the  rent 
was  not  pud,  she  held  the  agreement  at  an  end.  Payment  of 
the  rent  was  offered,  and  the  money  actually  sent  to  her,  only  a 
very  few  days  after  the  term.  I  concur  entirely  with  the  Lord  Or- 
dinary. 

The  other  Judges  concurred. 


Lord  Cor^umMf  Ordinary.         Act.  MankdL         C^mia  Spmtee,  Ag*nt. 
J.  A,  Murray.        Akxander  Robertion,  Agent.        H,  Clerk. 


Ah. 


T. 
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16  June  1831 


NATHAN  M*LACHLAN 

OffOtTlSt 

Mrs  THOMSON. 


Bill  of  Exchange. — Prescription. — A  MB  liaving  been  rndor-' 
sed  hy  the  drawer  to  his  law^agenty  and  by  him  to  a  Bankj  who  of- 


No.  124.  COURT  OF  SESSION,  491 

terwards  used  homing  against  all  the  obligants ;  and  the  bill^  blank  16  June  I83i; 

indorsed  by  the  Bank,  ahng  with  the  diligence^  having  been  subse^ 

pen^ found  in  the  agenfs  repositories^ — Aw  representatif9e  was  held  xi,oni«>ii. 

entiSied  to  recover  its  contents^  and  the  expenses  ofdiligenee^  from  the 

drawer^ s  representative^  in  an  action  on  the  bitty  after  the  six  years  ; 

tJtough  pleaded,  Istj  fftat  the  presumption  was  against  payment  by  the 

agent ;  and,  2d^  that  ffte  diligence  couU  not  be  founded  on,  as  barring 

the  sexennial  limitation,  without  an  cuisignationfrom  the  Bank* 

« 

A  BTLL  for  L.22,  dated  1  August  1818,  and  payable  three  mosths 
after  date,  was  drawn  by  the  deceased  William  Thomson,  accepted 
by  Duncan  Walker,  and  indorsed  by  the  drawer  to  the  deceased 
Jobn  M^Kirdy,  writer  in  Greenock,  and  by  him  indorsed  again 
to  the  Renfrewshire  Banking  Company.  The  bill  being  disho~ 
nonred,  was  protested  by  the  Bank,  and  a  charge  of  homing  given 
to  the  several  obligants.  It  was  afterwards  found  in  the  reposito- 
ries of  M^Kirdy,  who  died  in  August  1821,  having  upon  it  the  blank 
indorsation  of  the  cashier  of  the  Renfrewshire  Bank. 

In  1829,  M'Lachlan,  as  executor-creditor  of  M^Kirdy,  brought 
this  action  before  the  Sheriff  of  Renfrewshire,  for  payment  of  the 
bill)  interest  and  expenses,  against  the  acceptor  and  the  representative 
of  the  drawer,  upon  the  allegation,  that  M^Kirdy  paid  the  debt  to  the 
Bank,  and,  in  consequence,  got  delivery  of  the  bill  and  diligence. 

The  drawer^s  representative  alone  made  appearance,  and  stated, 
that  M^Kirdy  was  the  drawer^s  private  and  confidential  agent  at 
Ae  time  of  tixe  transaction  in  question ;  that  he  got  no  assignation 
of  die  diligence,  or  acknowledgment  of  payment  from  the  Bank ; 
and  that,  although  he  lived  nearly  three  years  after  the  bill  became 
due,  and  kept  regular  books  of  his  business  transactions,  there  was 
BO  entry  therein  of  the  bill  having  been  paid  by  him,  or  of  his  having 
any  claim,  in  connexion  with  that  document,  against  any  of  the  other 
obligants.  In  these  circumstances,  it  W9a  pleaded — 1st,  that  the  le- 
gal presumption  was,  that  the  bill  had  been  paid  with  the  drawer's 
fimds,  and  that  it  had  been  placed  in  M^Kirdy's  hands  for  the  pur- 
pose of  recovering  payment  from  the  acceptor ;  2d,  that  the  pursuer 
vas  not  in  right  of  the  diligence  used  by  the  Bank,  and  therefore 
eould  not  found  upon  it  in  bar  of  the  sexennial  limitation  of  the  bill. 

Tie  Sheriff,  <  in  respect  that  no  receipt  is  produced,  to  shew  that 

*  the  deceased  John  M^Kirdy  paid  the  sum  contained  in  the  bill 
'  to  the  Renirewshire  Banking  Company,  and  did  not  obtain  any 
'  assignation  to  the  diligence  which  had  been  raised  in  name  of  their 
'  cashier  against  the  whole  parties  in  the  bill ;  and  in  respect  it  is 

*  not  alleged  that  any  marking  exists  in  the  books  of  the  said  de- 
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M'LacbhiD  v. 
TbomsoD. 


funct,  shewing  that  he  had  made  the  supposed  adrance  to  the 
Bank,— finds,  that  the  mere  circumstance  of  the  bill,  registered 
protest,  and  homing  at  the  Bank's  instance,  having  been  found  in 
the  deceased's  repositories,  does  not  legally  raise  the  presumption 
that  he  paid  the  money,  or  vest  the  pursuer  with  the  right  of  ac- 
tion on  the  said  document  against  the  defender;  therefore 
soilzies  the  defender,  and  finds  her  entitled  to  expenses.' 


Punutr*! 
PItai. 


Defendtr*! 
PlciL 


Pursuer*! 
Antwsr. 


Jurlgment. 


In  an  advocation,  the  pursuer  pleaded — That  aldiough  an  assigna- 
tion to  the  diligence  by  the  Bank  might  have  been  requisite  to  fol- 
low furth  that  diligence,  yet  Thomson's  indorsation,  and  the  Bank's 
blank  indorsation  to  M^Kirdy,  and  possession  of  the  bill  by  him 
were  su£Bdent  to  found  a  title  to  insist  in  an  ordinary  action  to  con- 
stitute his  right  of  recourse  against  Thomson.  And  further,  that 
the  presumption  arising  firom  these  circumstances,  and  the  admitted 
fiict  that  the  bill  was  not  paid  by  the  acceptor,  was,  that  Mao- 
kirdy  paid  the  contents  to  the  Bank,  and  the  contrary  could  only 
be  proved  by  writ  or  oath. 

The  Lord  Ordinary  advocated  the  cause,  and  decerned  against 
the  defender  for  the  amount  of  the  bill,  interest,  and  expenses  of 
diligence,  but  found  no  expenses  due  to  either  party. 

The  defender  reclaimed^  and  insisted  chiefly  on  the  plea  of  the 
•tatutory  limitatioii,  arguing  thati  according  to  the  very  special 
terms  of  the  enactment,  it  is  only  such  action  or  diligence  on  the 
bill  as  has  been  raised  within  the  six  years  that  can  afterwards  be 
competendy  followed  out  The  statute  declares,  that  no  bill  shall 
be  of  force,  or  effectual  to  produce  <  any  diligence  or  action,  unlen 
*  such  diligence  shall  be  raised  and  executed,  or  action  conimenced 
^  thereon,'  within  the  space  of  six  years  from  the  date  at  which  the 
bill  became  payable.  But  here  the  pursuer  is  neither  attempting 
to  follow  out  the  diligence  raised  by  the  Bank,  nor,  without  a 
regular  assignation  to  the  diligence,  is  he  in  a  situation  to  do  so; 
but  is  insisting  in  an  ordinary  action  on  the  bill,  raised  long  after 
the  statutory  period. 

Antwered — It  is  a  settled  point,  that  where  diligence  baa  been 
done  on  a  bill,  within  the  six  years,  against  any  one  obligant,  the 
bill  is  preserved  in  force  against  all  the  others. 

The  Court  had  not  the  least  doubt  that,  in  reference  to  both  de- 
fences»  the  interlocutor  was  well  founded ;  and  adhered^  with  ex« 
penses  since  its  date. 


No.  124.  COURT  OF  SESSION.  493 

MMtehiuief  Ordinary.  For  Use  pursuer,  Jamutm^  Shaw.        Jamn  PaUimmf  ]q  j^^^  1^1^ 

Ageot.        For  the  defender,  Dean  o/Fac.  (Hope,)  W.  BtiL        Jamm  Steuart,     v  j^^^i 
AgenL  r.  Clerk.  M«L«:W«ii  v. 

S.        TbomaoD* 


SECOND  DIVISION. 

No.  CXXV.  IS  June  leai. 

ALLISON  AND  PURDON 

offaifut 

ROWAT. 

Sequestration* — When  possession  has  been  attained  under  anappa-* 
rendy  valid  tiOe^  sequettraLion  is  incompetent  at  the  instance  of  a 
party  who  is  at  the  same  time  insisting  in  a  reduction  of  such  titk. 

The  late  Mr  Allan  of  Elsrickle  executed  a  disposition  and  deed  of 
letdement  of  his  whole  means  and  estate^  heritable  and  moveable, 
which  were  said  to  be  very  considerable,  in  fevour  of  Rowat,  the 
Inisbond  of  a  sbter  of  die  petitioner  Mrs  Allison,  one  of  the  nearest 
of  km  and  an  heir-portioner  of  the  disponer.  Mr  Allan  was  then 
in  his  eighty-second  year,  and  died  a  few  days  afterwards,  when 
Rowat,  in  virtue  of  this  settlement,  immediately  entered  into  pos- 
semoQ. 

In  the  following  year,  Mrs  Allison,  and  Purdon,  another  heir-por- 
tioner, brought  actions  of  reduction  of  this  settlement,  on  the  grounds 
of  deathbed,  imbecility,  and  undue  influence  used  on  the  part  of 
Rowat  in  the  preparation  and  execution  of  the  deed.  After  these 
actions  had  been  for  some  time  in  dependence,  but  before  any  de- 
termination of  the  questions  there  raised,  the  pursuers  presented  a 
petition  for  sequestration  of  the  rents  of  the  deceased's  estate. 

This  was  opposed  by  the  defender,  on  the  ground  that  such  pro- 
ceeding is  incompetent  where  possession  has  been  attained  under  a 
deed  ex  &cie  regular  and  standing  unreduced ;  and  that  there  was 
00  special  reason  whatever  in  the  present  case  for  departing  firom 
the  established  rule ;  Duke  of  Hamilton  and  Others  v.  Douglas, 
28  Nov.  1761,  M.  3966 ;  Buchanans  v.  Gray  and  Hall,  3  Aug. 
1782,  M.  14,350;  Mackay,  &c  v.  Dahymple,  &c.,  26  Jan.  1797, 
3f.  14,351 ;  also  the  following  cases  in  S.  ^  Z>.,  Macgrigor  v.  Mac- 
neill  and  Jolly,  22  Nov.  1821 ;  Berry  and  Others  v.  Anderson,  17 
Dec.  1822;  Mackay  v.  RoUo,  18  Feb.  1824;  Clouston  v.  Ander- 
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Id  June  r83l.  8on,  15  Jan.  1825;  Boaz  v,  Loudon,  26  Jan.  1828;  Smith  v,  Ha- 
y^V^-^    milton,  10  July  1830 ;  Howatson  v.  Murdoch,  15  Dec.  1830. 

Allison  and 
Purdon  v. 

Rowat.   .  The  Court  held  the  application  to  be  clearly  adverse  toestablish- 

j'^  ed  principles,  and  refused  the  same. 

For  tbe  Petitioners,  P.  RobertMon.        James  Bumnde,  W.  S.  Agent.         For  the  Re- 
spoudent,  D.  M'Nall         James  Wemyss,  W.  S.  Agent.         M.  Clerk. 

s. 


SECOND  DIVISION, 


No.  CXXVI. 


18  June  1831. 


SCOULAR 

affainst 
ROY. 

Bankrupi\ — Presumption. — AcredUor^  who  was  also  the  agent  in 
a  sequestration,  which  terminal  in  a  composiiiiatirconiracty  Jimnd 
entitled,  under  a  subsequent  agreement  or  understanding  with  ffie 
debtor,  but  without  evidence  of  a  positive  re-^constitution  of  the  origi- 
nal debt,  to  apply  towards  its  extinction  a  part  of  the  sequestrated 
funds,  which,  by  his  own  exertions  akd  at  his  own  expense,  he  had  re- 
covered after  receiving  payment  of  the  stipulated  composition^ 

The  trustee  on  the  sequestrated  estate  of  Mr  Thomas  Me^et, 
writer  to  the  signet,  having  sustained  the  claim  of  John  Scoidar, 
and  his  deliverance  being  brought  under  review  by  petition  and 
complaint,  at  the  instance  of  a  creditor,  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor,  which,  for  the  object  of  this  re- 
port, renders  any  other  summary  of  the  facts  of  the  case  unneces- 
sary :  *•  The  Lord  Ordinary  having  considered  the  closed  reeord 
and  the  whole  process,  and  heard  parties'  procurators,  and  neither 
party  offering  &rther  proof.  Finds,  that  the  estate  of  John  Scoular, 
the  respondent,  having  been  sequestrated  in  1815,  the  sequestra- 
tion was  wound  up  in  May  1816,  by  a  composition-contract: 
Finds,  that  in  that  "Bequestration  Mr  Thomas  Megget,  as  a  part- 
ner of  tbe  company  of  Aitken  Megget  and  Company,  was  rank- 
ed as  a  creditor  for  a  debt  of  between  L.1100  and  L.12O0,  on 
account  of  bills  subscribed  by  that  firm,  whibli  he  had  paid :  Finds 
it  admitted  that  tlie  stipulated  composition  on  this  debt  ^'as  fuily 
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paid:  Fincb  it  Mtablished  by  the  evidence  founded  on  and  pro*  18  June  1631. 
dueed,  that  in  the  end  of  the  year  1818,  and  in  the  year  1819,  an    ^"^^V^ 
agreement  or  understanding  existed  between  the  said  John  Sooular  ^^"  ^  *'    ^^' 
and  Thomas  Me^et,  that  the  full  amount  of  the  original  debt 
shoold  still  be  recognised  as  a  lawful  debt,  to  be  paid  by  the  said 
John  Scoukr  to  Thomas  Megget :  Finds,  that  at  the  date  of  the 
setdement  of  John  Scoular's  sequestration  in  1816,  there  was  a 
debt  due  to  his  estate  by  George  Thomson  of  Jamaica^  which  was 
dien  considered  of  so  doubtful  a  nature,  that  it  was  only  valued  at 
58.  in  the  pound :  Finds,  that  the  whole  of  that  debt  having  been 
subsequently  Recovered  by  the  agency  of  Mr  Thomas  Megget,  it 
^ipeara  to  have  made  part  of  the  agreement  between  him  and  the 
respondent  Scoular,  that  the  money  so  recovered  should  be  ap* 
plied  towards  extinction,  pro  tanto,  of  the  whole  debt  due  to  Mr 
Megget,  as  it  stood  in  1819:  Finds,  in  particular,  that  the  last 
remittuiee  was  made  by  a  bill  for  L.3d9  :  16  :  1,  which  was 
taken  payable  to  the  said  John  Scoular  himself,  and  was  indorsed 
by  him  to  Mr  Megget ;  and  that  it  appears  from  Mr  Megget's 
books  that  that  bill  lay  with  Mr  Megget  for  seventy-five  days, 
wd  WIS  then  discounted  by  him  fifteen  days  before  it  became  pay* 
able :  Fbids,  that  it  af^ears  from  a  letter  and  state,  holograph  of 
Scoular,  diat  on  the  S3d  of  June  1819  *,  the  accounts  between  the 
^^^—  ■  ■    I  11  »■  111  ■  iy-»  ■  ■      .,■—■11  ...— -       I   I.I 

-  *  Megget  had  tnuuiSittBd  to  Scoular  a  flUitc  of  accounts  between  tbcm,  charging 
igUDit  Sooular  the  balance  of  the  debt  due  to  Megget  and  Company,  after  deducting 
the  oompositioo,  and|  towards  extinction  of  that  balance,  placing  the  sums  recovered 
from  Jamaica ;  and,  in  answer,  Scoular  wrote  the  letter  above  referred  to  by  the  Lord 
Orfinary,  and  wbichy  as  being  the  article  of  evidence  mainly  founded  on  by  the  peti- 
tioaer,  is  here  given :-«'  I  have  received  your  note,  with  a  atatement  of  the  account  be- 
<  twixt  oa,  whicby  with  the  exception  of  the  charge  for  interest,  is  nearly  correct ;  that 
( interest  waa  to  be  exacted  on  the  balance,  was  never,  I  presume,  at  any  time  thought 
'  of;  indeed  it  would  have  been  folly  in  me  to  have  acceded  to  it.     I  have  annexed  a 

*  statement  in  the  way  whidi  I  conceive  it  can  only  stand,  and  on  the  supposition  that 
'  yoe  pay  ne  L^£0  out  of  the  present  Tenricuuioe*  the  balance  will  then  be  about  L  i62« 
'  If  it  is  taken  into  consideration  that  there  is  still  unrealised  of  my  estate,  as  i^de  up 
'  at  the  time  of  the  sequestration,  viz.  &c.,  you  will  perceive  that,  allowing  the  L.  186. 

•  •  •  J 

'  as  stated  in  the  account,  to  go  towards  the  extinction  of  the  original  debt,  is  folly 
'  more  than  I  can  at  present  afibrd,  from  the  ctrcumstaBce  of  to  much  of  the  fundi 
'  bttog  stUl  ooprodhicdve. ,  The  dividends  due  to  Mr  John  Toung  and  Mr  Tod*s  trus* 
I  ten^  are  yet  unpaid— nearly  L.800,  (besides  rent  to  the  latter,)  and  I  owe  Mr  Hen* 
'  denoD  a  balance  for  money  advanced  by  him  to  enable  me  to  pay  some  of  the  divi. 
'  dends,  L.175.  That  gentleman  Is  security  to  Mr  Baxter  for  any  shortcoming  that 
'  may  hap^n,  and  suist  be  considered  as  an  original  security,  and  will  naturally  expect 
'  la  be  paid  out  of  theilrBt  and  readiest  of  my  funds.  I  wish  these  matters  to  be  settled 
'  ss  ipeediiy  as  possible,  in  the  propriety  of  which  I  am  confident  you  will  agree  with 
'  aw,  and  b  the  reason  I  have  requested  you  to  advance  so  much  at  present.     Until 

*  the  suieties  are  relieved  from  aH  their  oldigataons  ibr  me^  they  must  consider  it  rather 

*  aspopcr  that  any  part  of  the  funds  should  be  appropriated  to  any  other  purpose, 
'  These  nMen  have  pictsed  very  hard  upon  me  for  some  time ;  and  bad  not  this  money 
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18  Jun«  1831.  «  parties  were  ascertained,  on  the  principle  above  stated^  and  tbat 

g^\^^^^    *  thereby  a  large  balance  of  L.462  :  16  :  2  appeared  to  be  still  due 

'^  to  Mr  Megget:  Finds  it  expressly  stated  on  the  record  by  both 

*  parties,  that  previous  to  the  approval  of  the  ccmiposition  in  Seoo- 

*  tar's  sequestration,  <  he  granted  no  obligation  to  Mr  M^get, 
^*  binding  himself  to  make  such  payment'  of  the  former  debt,  other 

*  than  a  general  promise  to  all  the  creditors,  that  if  ever  he  hid  it 
^  in  his  power,  he  would  pay  their  debts  in  full :  Finds,  that  die 

*  estate  of  Mr  Megget  having  been  sequestrated  after  the  lapse  of 

*  some  years,  a  claim  was,  at  a  late  period,  made  by  the  said  John 

*  Scoular  for  a  debt  of  L.dl6  :  17  :  11,  as  the  balance,  with  in- 

*  terest,  of  the  sums  recovered  by  Mr  Megget  from  the  said  Geoige 
'  Thomson,  as  above  set  forth,  which  claim  has  been  sustained  by 

*  the  trustee :  Finds,  that  it  being  sufficiently  instmcted,  that  in  the 

*  year  1819,  the  respondent  did  agree  to  allow  the  whole  money 

*  recovered  from  George  Thomson  to  be  applied  in  payment  of  the 
^  full  debt  of  Mr  Megget,  as  set  forth  in  the  state  made  up  by  die 
'  respondent  himself,  and  that  the  money  was  actually  so  qiplied, 
^  it  was  incumbent  on  the  respondent,  in  claiming  on  the  estate  of 

<  Mr  Megget,  in  compedtion  with  his  creditors,  to  aver  and  to  prove 

*  that  such  agreement  and  application  of  the  money  in  1819  took 

*  place,  in  fulfilment  of  an  obligadon  illegally  undertaken  by  the 

<  said  respondent,  before  the  setdement  of  the  composidon-contract 

*  in  his  own  sequestration :  Finds  that  die  respondent  has  not  made 

<  any  such  averment,  but,  on  the  contrary,  has  expressly  stated  the 

*  reverse  on  die  record :  And  finds  that  there  is  no  evidence,  and 
^  no  legal  ground  for  presuming  that  any  such  illegal  compact  was 

*  entered  into :  Finds  no  evidence  that  any  fraudulent  or  undne 

*  means  were  used  by  Mr  Megget  to  induce  the  said  respondent  to 

*  agree  to  the  application  of  the  funds  recovered  to  the  liquidation 

<  of  his  debt,  on  the  footing  above  stated,  supposing  that  such  a  plea 

*  were  competent  widiont  a  reduction :  Therefore,  on  the  whole, 

<  finds  that  the  respondent  has  not  averred  and  proved  sufficient 

<  grounds,  in  &ct  and  law,  in  support  of  die  claim  made  in  this  se- 

<  questration ;  alters  and  reverses  die  judgment  of  the  trustee  com- 

*  plained  of,  and  decerns :  Finds  expenses  due,  and  appoints  an 

<  count  to  be  given  in/ 


*  been  recovered  from  Mr  Tbomioo,  application  muat  have  been  made  to  the  ani 
<  to  make  up  the  defidenciee.      Beaadei,  the  want  of  a  little  money  at  timea  haa  pve> 

*  vented  me  from  carrying  on  busineM  but  to  a  very  linuted  extent— ihe  gaina  of  camm 

*  have  been  proportionally  imall.     Bir  R.  Brown  is  very  preaHng  to  have  a  aettiemcBi 
'for  Mr  Tod*i  trustees  immediately.    I  would  therefore  esteem  it  an  additiimal  Avour 

*  if  you  would  be  so  good  as  to  odomm  the  I4.5O  to-morrow,  and  I  trust  it  will  not  be 

*  long  before  I  am  enabled  to  givo  you  something  farther  to  the  old  aooounta.' 
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His  Lordship  added  the  following  note :   <  It  is  impossible  to  18  June  1831. 
•  convert  the  general  hypothetical  promise  to  all  the  creditors^  into     ^"^y^^*^ 

<  a  special  illegal  compact  with  Mr  Megget,  to  give  him  an  undue  ^~"^**  ^^ 

<  preference ;  and  the  trustee's  assumption,  that  there  was  a  special 

<  agreement  with  Mr  Me^et,  about  the  time  of  the  composition, 
i  besides  being  too  vague  in  itself,  is  supported  by  no  evidence,  and 
( if  it  refers  to  a  time  premous  to  the  approval  of  the  composition,  is 

<  contradicted  by  the  respondent's  express  statement  on  the  record. 

<  The  cases  quoted  have  no  application,  unless  the  &ct  be  assumed.' 
(Riddel  v.  Christie,  20  Nov.  1821,  5.  ^  Z>. ;  Junner  and  Others 
t.  Caddell  and  Co.,  15  Feb.  1822 ;  Arrol  and  Cook  v.  Montgo- 
mery, 24  Feb.  1826 ;  Maodowal  v.  Kerr,  14.  Feb.  1828.)     « It 

is  certainly  an  awkward  circumstance,  that  Mr  Megget  did  not 
include  the  balance  acknowledged  to  be  due  by  Scoular  in  the 
state  given  up  to  his  creditors,  not  removed  by  the  fiict,  that  the 
daim  became  known  to  the  trustee.  But  this  is  by  no  means 
enough  to  prove  the  allegation  necessary  to  the  respondent's  case, 
even  if  he  had  made  a  relevant  averment' 
Scoular  having  reclaimed^  the  Court  ordered  cases  on  the  point, 
how  fiur  there  is  any  sufficient  evidence  of  the  constitution  of  an 
effectual  claim  on  the  part  of  Mr  Megget  to  the  payment  of  the 
balance  of  the  debt  originally  due  to  him  by  Scoular,  subsequent 
to  the  discharge  of  the  latter  under  his  sequestration,  as  alleged 
by  Mr  Roy.' 

On  advising  these  pleadings  the  Lords  Jtutice^Clerk  and  CringUtie  Opinion  of 
concurred  with  the  Lord  Ordinary,  that  the  claim,  so  £Eff  as  appear-  ^^"'^' 
ed,  was  certainly  not  founded  on  any  illegal  compact  entered  into 
before  Scoular's  offer  of  composition  or  discharge,  so  that  the  autho* 
rities  referred  to  did  not  apply ;  but  they  could  discover  no  evidence 
to  prove  the  averment  of  Roy,  that  Scoular  came  under  a  positive 
obligation  to  Megget  subsequently  to  the  discharge.     On  the  con-  ' 
trary,  the  correspondence  between  the  parties  appeared  to  their 
Loidships  not  to  be  reconcileable  vnth  the  supposition  of  such  an 
obligation.     Supposing  there  had  been  a  mere  verbal  agreement  or 
promise,  Scoular  would  have  been  entitled  to  change  his  mind  and 
refuse  fulfilment ;  but  even  of  this  there  did  not  appear  any  proof. 
The  whole  evidence  founded  on,  when  iairly  construed  in  reference 
to  the  situation  of  the  parties,  imported  only,  in  their  Lordshipsf 
opinion,  an  adherence  to  the  general  promise  of  full  payment,  made 
originally  by  Scoular  to  all  his  creditors.     If  Megget  had  been  pur- 
saer,  it  did  not  appear  to  them  that  he  could  have  set  forth  any  legal 
right  to  the  money  recovered  by  him  ;  and  assuming  that  he  could 
not,  the  present  claim  of  retention  ought  not  to  be  sanctioned*     If, 
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18  Jtine  1831.  however,  they  could  have  seen  any  evidence  of  the  proper  coniti- 
^*^V^^  tution  of  the  alleged  obligation  after  the  discharge,  they  would  hare 
•oujrei^  y.  jj^^^jypp^j  j^  |.}^g  conclusions  deduced  by  the  Lord  Ordinary. 

Opinion  of  Ijord  Gimlet  said — It  is  difficult  to  make  up  one's  mind  upon 

such  a  case  as  this ;  but  it  appeared  to  me  that  it  would  be  the 
safer  course  to  adhere  to  the  interlocutor.  A  case  like  the  present 
can  hardly  be  supposed  where  there  are  not  suspicions  of  an  impro- 
per agreement.  But  here  there  is  no  allegation  by  either  pvty, 
but  the  contrary,  of  the  agreement  in  question  having  been  entered 
into  previously  to  the  composition-contract ;  and  there  is  nothing]]) 
the  case  sufficient  to  infer  such  a  previous  agreement  To  be  sore 
there  is  no  evidence  of  a  new  constitution  of  the  debt,  and  Megget 
might  have  had  difficulty  to  establish  his  rights  if  he  had  been  pur- 
suer. But  the  case  here  is,  that  Megget,  in  answer  to  the  demand 
of  Secular,  says  that  he.  Secular,  allowed  him  to  retain  the  money 
towards  payment  of  the  original  debt.  The  supposed  inefficacy  of 
a  promise  still  to  pay  the  rest  of  the  sum  is  a  very  different  thing 
from  a  right  of  getting  back  what  has  been  allowed  to  be  retained 
by  Megget 

Lard  Piimilfy  concurred  with  Lord  Glenlee. 
The  case  having  in  consequence  stood  over  for  further  conside- 
ration, and  the  Court,  upon  resuming  it,  being  still  equally  divided, 
Lord  Meadowbank  being  of  the  same  opinion  as  Lord  Pitmilly,  to 
whom  he  had,  in  the  meantime,  succeeded,  the  opinions  of  the 
other  Judges  were  required.  The  following  opinion  was  accord- 
ingly given  in,  subscribed  by  all  of  the  consulted  Judges  except 
Lord  Medwyn : 

^  We  are  entirely  of  the  opinion  expressed  by  Lord  Moncreiff, 
'  Ordinary,  in  his  note  on  this  case — 

^  Istf  That  there  is  no  evidence,  nor  even  allegation,  that,  at  the 
time  of  the  agreement  to  the  composition  by  Secular,  there  was 
any  special  promise  or  obligation  by  Secular  to  Megget  to  pay 
his  debt  in  full,  notwithstanding  his  agreement  to  accept  of  a  com- 
position in  common  with  the  other  creditora. 
<  2d/yj  That  subsequently,  in  1818  or  1819,  Secular  did  i^^ree, 
that  if  Megget  could  recover  Thomson's  debt  in  Jamaica,  he 
should  be  at  liberty  to  apply  it  towards  payment  of  his  claim,  be- 
yond the  amount  of  the  composition  received.  That  accordingly 
Megget  did  recover  that  debt,  and,  as  £qj  as  appears,  entirely  by 
his  own  exertions,  and  at  his  own  risk  and  expense ;  and  there- 
fore we  are  clearly  of  opinion,  that,  in  terms  of  the  agreement, 
Secular  was  bound,  both  in  equity  and  in  law,  to  allow  Megget 
so  to  apply  Thomson's  money  to  tlie  liquidation  of  the  surplus  due 
to  him  by  Secular  beyond  the  compositbn^' 
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Lord  Midwyn  gave  the  following  separate  opinion :   <  I  entirely  18  June  1831. 
^  concur  in  the  first  branch  of  the  preceding  opinion,  and  ako  in    ^^"^V^ 

<  die  conclusion  arrived  at  in  the  second  branch,  except  that  I  can*  ScquIt  p>  Roy^ 
*  not  by  any  means  express  myself  in  snch  decided  terms ;  but,  Opinion  of 

« upon  the  whole,  looking  to  the  transactions  of  the  parties,  and  ^"'^ 

<  the  correspondence  which  passed  between  them,  and  the  length 
^  of  time  that  this  money  has  remained  in  Mr  MeggetV  hands,  al« 
t  though  there  be  no  legal  claim  for  payment  of  what  yet  remains 
^  to  make  up  the  sum  originally  due  by  Scoular  to  Megget,  Scoular, 

<  I  think,  can  have  no  right  to  reclaim  what  has  remained  so  long 

<  with  Megget,  upon  no  other  assignable  reason  except  upon  the 

<  imderstanding,  that  he  was  to  retain  it  for  his  old  debt' 

The  Court  accordingly  adhered  to  the  interlocutor  of  the  Lord  Judgment. 
Ordinary. 


1^,  Ordinary.        For  Scoular,  DeanofFac.  f  Hope, J  Pyper.       IL  Mac^ 
fulam,  W.  &  Agent,        For  Roy,  Cumnghamey  J.  W,  Dkkaon.         T,  M^ggtl, 
W«  S*  Agent. 

s. 


FIRST  DIVISION. 

No.  CXXVII.  21  June  1881. 

MARY  RODGER 

against 
DAVID  TURNER. 

Jurisdiction. — Stat.  4  Geo.  IV.  c.  97.— -4n  action  of  slander^ 
eofnchiding  for  damages^  Jine  and  palinode^  competent  only  before  the 
Sheriff  as  Commissary^ 

RoDGEB,  with  concurrence  of  the  procurator-fiscal,  raised  an  action 
of  damages  against  Turner,  before  the  Sheriff  of  Ayr,  as  Cominis- 
suy.  The  summons  concluded  for  damages,  a  fine  to  the  public, 
and  a  palinode.  No  objection  was  stated  to  the  competency  of  the 
action,  and  a  judgment  was  pronounced,  finding  the  defender  liable 
in  damages  and  expenses. 

The  defender  advocated  and  pleaded — That  this  being  an  ac- 
tion for  verbal  injury  prosecuted  ad  civilem  effectum,  it  was  incom- 
petently brought  before  the  Sheriff  qua  Commissary.  By  statute 
4.  Geo.  IV.  c.  97,  §  7,  the  jurisdiction  of  the  inferior  commissary- 
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21  June  1831.  courts  WIS  Confined  to  actions  Btrictly  priratiTe  to  them  prior  to 
^^^V^^    the  statate ;  bat  in  such  actions  as  the  preiont  die  iheriff-eoaito 
TurHrr.*'        always  had  a  oonourrent  jurisdiction  with  the  oominiamy««oiirta. 

The  Lord  Ordinary  ordered  oases  on  the  eompetcncy  to  the 
Court*  and  added  the  following  note :  ^  The  Loid  Ordinary  has 

<  been  induced  to  report  the  point  of  oompetency  in  this  ease,  wUdi 
^  is  a  very  unimportant  one  on  the  merits,  as  he  undentaada  it  to 

*  be  of  consequence  to  fix  the  limits  of  the  jurisdiction  of  the  two 
^  courts,  with  a  view  to  the  interests  of  their  respective  dcifcs. 

*  The  only  circumstance  which  can  haye  the  effect  to  take  the  pie- 

*  sent  action  out  of  the  operation  of  the  statate  is  the  oonehision  fiir 

<  palinode :  But  the  Court  seem,  in  some  late  cases,  to  here  ez« 

<  pressed  doubts  as  to  the  propriety  of  such  a  conclusion,  in  cases 

<  similar  to  the  present.' 

Pleaded  for  the  advocator — 
Advocator's  The  Inferior  commissaries  were  abolished  by  the  statute  4.  Creo. 
IV.  c.  97,  and  instead  thereof,  every  sheriffdom  was  declared  a  coEin- 
roissariot,  and  the  sheriffs  created  commissaries,  each  within  his  own 
jurisdiction,  with  power  to  nominate  their  substitutes,  to  act  as  com- 
missary-deputes. But  their  jurisdiction  as  commissaries  was  kept 
quite  distinct  from  their  jurisdiction  as  sheriflb ;  and  by  section  7, 
it  is  declared,  ^  that  no  inferior  commissary,  as  established  by  this 

<  act,  shall  possess,  or  exercise  any  jurisdiction  in  such  actions,  or 
^  in  any  cases,  to  which  the  jurisdiction  of  the  sheriff  is  now  cooope- 
«  tent.' 

The  cases  in  which  the  commissary-courts  had  privative  juris- 
diction, and  where  they  had  a  cumulative  or  concurrent  jurisdictioQ 
with  the  sheriff-courts,  are  enumerated  by  JSrskine^  i.  5, 29, 30.  Bat 
by  the  above  statute,  all  the  cases  in  which  the  commissary  had  a 
concurrent  jurisdiction  with  the  sheriff<-court  are  now  strictly  pri- 
vative to  the  sheriff-court 

The  present  action  is  a  mixed  action  for  slander  and  defiDoaatioD. 
It  has  the  concurrence  of  the  procurator-fiscal,  and  concludes  for 
damages,  fine  and  palinode.  If  the  action  had  concluded  merely 
for  damages,  which  was  all  the  pursuer  really  wanted,  and  all  she 
got,  it  could  have  been  insisted  in  competently  only  before  the 
sheriff,  or  some  other  civil  court.  The  concurrence  of  the  procu- 
rcitor-fiscal,  and  the  conclusion  for  fine,  would  not  have  rendered 
the  action  incompetent  before  the  sheriff.  In  all  oases  where  da- 
mages  to  the  private  party  and  fine  to  the  public  are  concluded  for, 
the  sheriff  is  the  competent  judge.  There  are  a  variety  of  cases, 
in  which  the  conclusions  were  for  damages  and  fine,  where  the  she- 
riff's jurisdiction  wa^  expressly  recognised ;  Bruce  v.  Duncan,  20 
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D^  1793;  Gardner  v.  MarBhall,  8  Dec.  1803;  Dugal  r.  Watson,  9i  June  ia.3i 
7  July  1808 ;  Forrest  v.  Crichton,  12  Dec.  1807,  M.  v.  Juritdictian,    ^*^y^^ 
Jpp,  No.  18;  Barthwick  on  Libel^  49  and  399.  Turn^/' 

The  only  thing  which  can  throw  any  doubt  on  the  competency 
ff.  the  sheriff  to  jttdge  in  this  ease,  is  the  conclusion  for  palinode. 
Bat  in  reality  there  is  no  difference  between  the  essential  nature 
of  that  aod  the  other  conclusions ;  they  both  resolve  into  a  demand 
for  personal  redress,  to  which  the  injured  party  lays  claim  as  a  mat- 
ter of  civil  right,  for  the  injury  he  has  received.  This  is  the  view 
givra  of  the  action  for  palinode,  by  the  writers  on  the  canon  law ; 
%e4V.  &1L 

From  the  strict  views  entertained  by  the  church  of  the  heinous 
nature  of  slander,  the  church-courts  of  former  times,  and  the  com- 
misBary-courts  which  succeeded  them,  mingled  a  degree  of  ecclesi- 
aBtical  discipline  with  the  recantation  demanded  by  the. private 
party.  The  slanderer  was  adjudged  to  make  public  expression  of 
Ui  pmtenee  for  his  transgression,  and  if  he  failed  to  do  so,  he  was 
excommunicated*  But  nothing  of  this  kind  has  taken  place  since 
the  Refbrmafcion.  The  only  method  now  adopted  for  enforcing  a 
palinode,  is  a  restriction  of  the  amount  of  damages,  if  this  is  done : 
ao  diat  in  £eurt  a  conclusion  for  palinode  is  neither  more  nor  less 
than  a  condition  for  niodifying  the  damages ;  Fergu8Son*s  Consistorial 

The  conclusion  for  palinode  being  thus  divested  of  its  ecclesias- 
tical effect,  there  is  no  reason  for  excluding  actions  containing  that 
conclusion  from  the  jurisdiction  of  any  court  competent  to  judge 
of  the  subject-matter  of  the  action.  More  lately  the  Supreme 
Coort  has  disapproved  of  a  decemiture  for  palinode,  in  a  mixed  ac* 
tioD,  when  damages  was  the  main  object  of  the  pursuer ;  Chalmers 
9.  Douglas,  19  Feb.  1790,  M.  6083 ;  Rodger  v.  Cooper,  1  July 
1823. 

Although,  in  former  times,  actions  for  verbal  slander  were  pri- 
Yative  to  the  church-courts,  from  being  considered  as  relating  to 
matters  which  were  consistorial,  yet  that  idea  has  long  since  been  • 

eipMed,  and  the  mixed  action  for  slander  or  defamation  is  now 
competent  before  the  sheriff-courts,  and  this  has  been  long  the 
practice  and  that  practice  expressly  sanctioned ;  Wilkie  v.  Wallace, 
15  Feb.  1765,  Kamesy  M.  7360  ;  Bruce  v.  Duncan,  20  Dec.  1793 ; 
Borthmck  an  LibeU  150  and  409.  Mixed  actions  for  defiamoation  be- 
ing then  competent  before  sheriffs  prior  to  die  statute  4.  Geo.  IV, 
and  one  of  the  cases  in  which  they  had  concurrent  jurisdiction  with 
the  eommissaries,  it  was  not  competent,  after  that  statute,  to  bring 
this  action  before  the  commissary-court,  whose  jiurisdiction  was 
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21  June  1831.  confined  to  those  cases 'in  which  their  jurisdiction  was  excIusiTely 
privative  before. 


Rodger  v. 
Turner. 


Respondent's 
Pleas. 


Pleaded  for  the  respondent — 

Originally  actions  of  scandal,  which  invariably  contained  con* 
elusions  for  palinode,  were  exclusively  competent  in  the  commis- 
&iry-couft ;  Balfour' g  Practicksy  664 ;  Bank.  ii.  548 ;  ErsL  iL  5. 
00  ;  alUiough,  in  the  course  of  time,  defamatory  expressions  hare 
been  held  to  afford  ground  of  action  before  the  ordinary  courts;  but 
the  Court  has  always  saved  the  jurisdiction  of  the  commissarieB 
in  proper  matters  of  scandal,  when  pursued  to  a  consistorial  effect; 
Hamilton  r.  Arbuthnot,  19  June  1750,  Kilk,  Af.  8682 ;  and  in 
Forrest  v.  Crighton,  12  Dec.  1807,  referred  to  by  the  advocator, 
it  was  conceded  in  the  argiunent,  that  the  jurisdiction  of  the  com- 
missaries might  still  be  exclusive  in  those  cases  in  which  a  palinode 
or  ecclesiastical  censure  is  required. 

But  although  practice  has  sanctioned  the  jurisdiction  of  sherifi 
in  certain  cases  of  scandal,  to  the  efibct  of  giving  damages  or  im- 
posing a  fine,  yet  the  sheriff  has  never  obtained  jurisdiction  over 
mixed  cases  concluding  for  damages,  fine  and  palinode.  Tlie  ad- 
vocator has  failed  in  shewing  that  the  sheriflb  acquired  jurisdiction 
over  cases  of  that  description.  He  has  not  shewn  a  single  case  ta 
authority  for  the  sheriff  awarding  a  palinode.  It  is  not  incompe- 
tent to  conclude  for  palinode  in  cases  of  slander,  and  it  is  necessary 
to  combine  with  that  a  conclusion  for  damages  or  fine ;  and  when 
the  action  contains  tliese  different  conclusions,  it  becomes  one  of  a 
properly  consistorial  nature,  in  which  the  jurisdiction  of  the  she- 
riff-court has  neither  by  law  nor  practice  been  recognised;  and 
therefore  this  action  was  properly  brought  before  the  commissary^ 
court,  and  is  not  one  of  those  actions  from  which  the  jurisdiction 
of  that  court  was  excluded,  by  the  4.  of  Geo.  IV.  founded  on  by  the 
advocator. 


Judgment. 

Opinion  of 
Court. 


The  Court  repelled  the  objection  to  the  competency. 

Lord  Balgray. — This  action  concludes  not  merely  for  damages 
and  fine,  but  also  for  a  palinode.  Such  a  conclusion  is  competent 
by  the  law  of  Scotland,  and  in  some  cases  is  Very  proper.  It  origi- 
nated in  times  of  ecclesiastical  jurisdiction,  and  was  intended  to 
prevent  parties  taking  the  law  into  their  own  hand.  It  was  to  com- 
pel a  party  to  unsay  in  public  court  what  he  had  falsely  said  else- 
where, and  thus  more  effectually  clear  the  character  of  the  party 
slandered ;  the  conclusion  is  therefore  a  legal  one,  and  I  hare  al- 
ways understood,  that  such  a  conclusion  was  competent  only  in  the 
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commiMary-court.      A  palinode  was  decerned  for  in  the  case  of  21  June  1831, 
Deans  and  of  Lord  Stair,  last  century.  V^-y-^i/ 

Lord  Prerident. — The  palinode  originated  in  the  ecclesiastical  ^^^^^  ^' 

courts,  and  has  always  been  exclusively  competent  there.     I  never     •-- 

heard  of  such  a  condusion  being  competent  before  any  other  court.  ^Slrt^"  ^^ 
If,  in  addition  to  the  palinode,  ^e  summons  had  concluded  that  the 
defender  should  do  penance,  it  could  not  be  said  that  that  was  not 
a  proper  commissary  case*     I  think  a  conclusion  for  palinode  equally 
so. 

Lord  Craiffie. — The  conclusion  for  palinode  is  very  seldom  in-  ^ 
traduced  now,  and  I  think  it  is  properly  omitted,  as  it  often  made 
parties  declare  what  they  did  not  believe  to  he  true.  I  do  not 
think  the  condusion  for  palinode  should  be  held  as  making  that  ex-* 
dusively  a  commissary  case  which  could  have  been  equally  well 
disposed  of  by  another  tribunal  without  that  conclusion. 

Lord  Gillies  concurred  with  Lord  Balgray.  The  palinode  has 
been  a  part  of  our  law  for  centuries,  and  has  never  been  given  up ; 
but  it  belongs  exclusively  to  the  commissary-court. 

Lord  Niaotony  Ordinary.  For  advocator,  JTeoy,  Cowan.  llunUrt  Campbell  ff 

Colhcart,  Agents.  Alt*  Dean  of  Fac.  f  Hope  J  Neavee.         R.  j-  A.  Kennedy, 

W.  S.  Agents.         D.  Clerk. 

T. 


SECOND  DIVISION. 

No.  CXXVIIL  21  June  1831. 

HARVEY  HALL  and  Co. 

affainst 

BLACK  AND  SON. 

JuBiBDicTiON. — Foreign. — It  is  not  competent  to  proceed  with  a 
nadtiplepoindinff  in  an  inferior  courts  where  the  common  debtor  is  a 
foreigner^  and  the  summons  has  been  executed  against  him  edictaUy 
ly  virtue  of  letters  of  supplement* 

A  SUMMONS  of  multiplepoinding  was  raised  before  the  Sheriff  of 
Aberdeenshire  by  Andrew  Ligertwood,  as  executor  of  the  deceased 
Jolm  Ligertwoody  against  the  advocators  and  respondents  in  the 
present  action  as  claimants,  and  Robert  Ligertwood,  residing  at 
Minunicfai,  as  common  debtor,  the  fund  in  medio  being  a  share  of 
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21  June  1831.  the  succession  of  the  deceased  John  Ligertwood,  which  fell  to  Ro- 

H^!^^x    l>ert  Ligertwood. 

and  Co.  v.  The  action  proceeded  in  the  Sheriff-court^  in  which  the  claiflQantB, 

Black  and  Son  Harvejr  Hall  and  Company,  produced,  as  their  claim  and  interest, 
letters  of  homing  against  the  common  debtor,  upon  a  bill  for  Lm150, 
and  several  other  liquid  obligations,  upon  which  they  had  proceed- 
ed, on  the  10  January  1828)  to  execute  an  arrestment  jurisdictioDii 
fundandse  causa  against  the  common  debtor,  in  the  hands  of  tlie 
raiser  of  the  multiplepoinding,  and  afterwards  had  executed  an  in 
^restment  also  in  his  hands,  on  the  9  February  I8289  in  seciirity  of 
the  debt.  They  also  produced  an  execution  of  arrestment  upon 
the  letters  of  homing,  dated  10  January  1828)  but  which  did  not 
proceed  upon  any  previous  arrestment  jurisdictionis  fiondandn 
causa. 

On  the  other  hand.  Black  and  Son  produced,  as  their  claim  and 
interest,  two  bills  dated  and  payable  in  Aberdeen,  for  1^140,  178., 
and  L.300,  upon  which  they  had  also  executed  an  arrestment  of 
the  same  date  with  the  preceding,  10  January  1828,  bat  withoat 
any  arrestment  jurisdictionis  fundandse  causa. 

The  common  debtor  Robert  Ligertwood  was  a  Scotchman  by 
birth,  but  had  been  long  settled  at  Miramichi,  where  he  now  re- 
sided animo  remanendi.  He  had  granted  the  bills  upon  which  the 
claims  against  him  was  founded  during  a  temporary  residence  m 
Scotland  in  the  course  of  his  business,  and  he  had  no  heritable  pro- 
perty in  this  country. 

Claimants*  The  claimants  Harvey  Hall  and  Company  pleaded — That  the 

Pleas.  arrestments  in  security  used  by  both  parties  upon  the  10  January 

1828  were  null,  in  respect  that  no  jurisdiction  had  been  previously 
founded  against  the  common  debtor,  who  was  a  foreigner,  and  that, 
consequently,  the  first  effectual  arrestment  was  theirs  of  9  February 
1828,  which  proceeded  on  a  decree  obtained  upon  a  previous  ar- 
restment jurisdictionis  fundandse  causa. 

The  Sheriff  found,  <  that  the  common  debtor  Robert  Ligertwood 

<  being  a  native  of  Scotland,  the  arrestment  against  him  jimsdifi- 

<  tionis  fundandae  causa  wafi  unnecessary  and  inept,'  and»  conse- 
quently, preferred  both  the  claimants  pari  passu,  in  respect  of  their 
arrestments  of  the  same  date,  10  January  1828. 

Harvey  Hall  and  Company  advocated,  and  the  Lord  Ordinary 
took  the  cause  to  report  on  cases. 

When  these  were  advised,  the  Lords  were  unanimoualy  of  (^ 
nion  that  the  judgment  of  the  Sheriff,  which  proceeded  on  tke  ft- 
rum  originis,  was  erroneous,  aft  no  weight  oould  now  be  givm  to 
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that,  after  the  decision  of  the  House  of  Lords  in  the  case  of  Grant  21  June  1 831 
V.  Peddle,  5  July  1825.     And  they  also  held,  that  the  objection  was    ^^^y"«*^ 
not  removed  by  the  place  of  payment  of  the  bills,  produced  by  Black  ^^J'!?^  ^^*^ - 
and  Son,  being  within  Scotland.     But  there  appeared  to  the  Court  Black  and 
to  he  a  further  difficulty  in  the  cause,  in  respect  that  the  common  ^"* 
debtor  being  a  foreigner,  had  not  been  properly  made  a  party  to 
the  proceedings  in  the  multiplepoinding,  and  the  whole  action  was 
consequently  inept     When  this  difficulty  was  first  suggested  on 
the  Bench,  Harvey  Hall  and  Company  craved  leave  to  give  in  a 
minute  in  order  to  remove  it. 
It  was  here  stated,  that  <  the  summons  of  multiplepoinding  was 

*  executed  against  the  common  debtor  edictally,  by  virtue  of  letters 

*  of  auj^lement ;  diat  the  letters  of  advocation  were  executed  against 

<  him  edictally ;  and  as  he  was  in  Scotland  at  the  time  the  advoca- 

<  tion  was  brought,  it  was  also  executed  against  him  personally ; 

<  and  that  the  several  executions  in  process  prove  these  statements, 
^  and  that  the  common  debtor  was  called  as  a  party  to  the  process/ 

When  the  case  was  put  out  again  for  advising  with  this  minute, 

The  Lord  Jiatice-'Clerk  said — This  does  not  remove  the  difficult  Opinion  of 
ty ;  the  letters  of  supplement  could  not  give  jurisdiction  to  proceed  ^^^ 
against  a  foreigner  in  an  inferior  court  with  an  action  founded  up- 
on an  arrestment  jurisdictionis  fundandse  causa*     The  Judges  were 
unanimoasly  of  that  opinion  in  the  case  of  Bum  v.  Purvis,  19  Dec. 
182a 

The  other  Judges  concurred. 

And  the  Lords,  accordingly,  recalled  the  interlocutor  of 'the  She-  Judgmant. 
lifl^  and  remitted  to  him^  with  instructions  to  find  the  proceedings 
Bicompeten^  and  to  dismiss  the  process. 

Lord  Ordinary,  FvBeritm,  Act  Jameson,  RviharfurdL  Alt.  Dtm  o/Fae* 

(Hope,)  Mwr,       C.  F,  Daoidton,  W.  S.  and  Gordon  jr  Bamm,  W.  &  Agente. 
r.  Clerk. 

U. 


^ 
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FIRST  DIVISION. 

No.  CXXIX.  23  June  1831. 

HUGH  MONRO 

against 

MACKENZIE  and  ERASER. 

Process.— Proof. — Commission  granted  Jbr  taking  the  deposition 
of  a  witness  about  to  emigrate  to  America^  to  lie  in  retentist  in 
a  case  where  a  bill  of  suspension  had  merely  been  sistedj  and  answers 
ordered  to  be  lodged, 

MuNRO  presented  a  bill  of  suspension  and  interdict  against  Mac- 
kenzie and  Eraser,  complaining  of  certain  alleged  illegal  acts.  Tlie 
Lord  Ordinary  appointed  the  bill  to  be  answered.  Before  answen 
were  lodged,  Munro  presented  a  petition  to  the  Court,  stating,  that  a 
material  witness  in  the  cause  was  about  to  emigrate  to  America,  ani- 
mo  remanendi,  and  therefore  praying  for  a  commission  to  take  (he 
deposition  of  that  witness,  to  be  sealed  up,  and  lie  in  retentis,  till 
opened  by  the  authority  of  the  Court. 

Objected — That  there  was  here  no  depending  process,  there  being 
nothhig  but  a  bill  of  suspension,  with  the  usual  sist  and  order  for 
answers  in  the  Bill-Chamber. 

Judgment.  'j^g  Courty  considering  that  the  taking  of  the  proof  in  the  mean* 

time  could  do  no  harm,  while  it  might  be  of  great  consequence  to  the 
petitioner,  granted  the  prayer  of  the  petition. 

Act.  Maitland,         A.  Mackeniie,  W.  S.  Agtnt.         Alt.  A.  M*Ntill  D.  Oefk. 

T. 
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FIRST  DIVISION. 

No.  CXXX.  23  Jtme  1831. 

WILLIAM  HENRY  MILLER 

agcdnst 
JOHN  PATTERSON  and  THOMAS  IRELAND. 

Tick. — Sequestration. — Expenses. — A  hmdhrd  Juwing^  after 
sequ/estratUmj  obtained  an  interdict  against  his  tenant^  en  the  ground 
that  he  had  inhromitted  with  ihe  sequestrated  effects  without  judicial 
authority y — the  interdict  recaUedj  and  the  landlord  found  liable  in 
the  expenses  thereof^  it  appearing  that  the  tenant  had  merely  thrashed 
mU  as  much  com  as  toas  necessary  for  the  maintenance  of  the  live 
stock  iqHm  Aefomn. 

In  the  process  of  sequestration  before  the  Sheriff  of  Edinburgh,  at 
the  instance  of  the  advocator,  Miller,  against  his  tenant,  Patterson, 
and  his  cautioner,  no  general  question  was  involved,  but  the  case 
depended  upon  the  special  agreement  between  the  parties,  and  the 
other  circumstances  of  the  case.  One  point  of  lawj  however,  arose 
out  of  an  interdict  obtained  on  the  part  of  Miller,  on  the  ground 
that,  subsequent  to  the  sequestration,  Patterson  had  intromitted 
with  the  sequestrated  goods,  without  judicial  authority,  by  thrash* 
kg  oats  for  his  own  use,  and  had  thereby  committed  a  breach  of 
sequestration*  The  defence  was,  that  the  respondent  had  only 
thrashed  six  bolls  of  oats  for  tiie  necessary  purpose  of  feeding  the 
stock  which  had  been  sequestrated,  and  that  this  could  not  be  con* 
gidered  as  a  breach  of  interdict  In  this  last  process,  the  Sheriff-^ 
substitate,  <  in  respect  that  tiie  defender  ought  not,  during  the  se* 

<  qnestration,  to  have  intromitted  with  any  of  the  corn  or  other  grain 
'  sequestrated,  without  a  warrant  from  this  court,  found  him  liable 
'  in  the  expenses  hitherto  incurred  by  the  pursuer  in  this  complaint,' 
&e.  Thereafter  the  Sheriff-depute,  on  resuming  consideration  of 
the  whole  process,  recalled  the  sequestration,  and  found  neither 
party  entitied  to  expenses. 

In  ftn  advocation,  Miller  complained,  both  of  the  recall  of  the 
sequestration,  and  of  his  not  being  entitied  to  tiie  expenses  of  the 
interdict ;  and  the  Lord  Ordinary  remitted  to  the  Sheriff,  with  in- 
tractions  <  to  adhere  to  his  interlocutors,  in  so  far  as  they  recall 
*  the  sequestration,  and  to  find  the  pursuer  liable  in  the  expenses 

<  of  that  process,  and  in  the  process  of  interdict  to  adhere  to  his  in- 
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23  June  lasi.  ^  terlocutor  :  Found  the  pursuer  liable  in  the  expenses  incurred  in 

'^'^V*^    *  this  Court,  in  so  &r  as  they  relate  to  the  process  of  sequestration, 

tereM  and^*'  *  *"^^  ^^®  defenders,  so  &r  as  they  relate  to  the  process  of  inter- 

Iraland.  ^  diet,'  &a 

With  regard  to  this  last  point,  his  Lordship  added  tke  following 
note :  <  It  is  with  some  reluctance  that  the  Lord  Ordinary  finds 

<  the  defenders  liable  in  the  expenses  of  the  interdict  obtained  in 

<  consequence  of  the  breach  of  sequestration,  as  it  is  not  all^^ 
'  <  that  they  thrashed  more  than  air  bolls  of  oats,  for  the  neeossary 

^  purpose  of  feeding  the  stock  which  had  been  sequestrated.      But 

<  it  must  be  clearly  understood,  that  after  sequestration,  a  tenant 

*  can  have  no  intromission  with  the  sequestrated  goods,  except  by 

*  judicial  authority.     Any  other  rule  would  make  way  for  obvisus 

<  frauds.' 

Both  parties  having  redatmed^  the  Ckmrt- reiaaed  the  nete  fm 
Miller,  and  of  new  found  him  liable  in  expenses ;  but  en  the  re- 
claiming note  for  Patterson,  they  <  alter  the  interlocutor  ol  the 

*  Lord  Ordinary,  in  so  &r  as  here  reclaimed  against;  rendt  to  th* 

<  Sheri£^  with  instructions  to  dismiss  die  process  of  interdict,  and 

<  to  find  die  pursuer  liable  in  the  expense  of  diat  prooeas^  and 

<  decern ;  further,  find  the  pursuer  liable  in  the  expenses  incurred  in 

<  diis  Court,  in  so  far  as  relate  to  the  said  proeesa  of  interdict,'  &Ci 

Their  Lordships  held,  that  althongh  die  general  law  vras  dear, 
that  a  tenant  was  not  entided  to  interfere  with  the  aeqnestraled  ef- 
fects without  judicial  authority,  the  Lord  Ordinary  had,  in  his  note, 
laid  down  the  rule  too  stricdy.  It  was  a  salutary  low,  but  one  to 
be  tenqiered  with  justice ;  and  in  many  cases  it  would  be  impeesiUe, 
widioot  manifest  injury  bodi  to  die  laadlotd  and  tenant,  to  adhere 
rigidly  to  the  letter  of  it  In  the  present  instance  no  more  of  the 
sequestrated  effects  i^peared  to  have  been  intromitted  widi  ften 
was  necessary  for  the  feeding  and  sabiistence  of  the  hmises  and 
catde  which  had  been  sequestrated  f  and  their  Loidshipa  tberdbK 
dionghl,  that,  in  these  drcunstancesy  the  application  fir  ike  inter- 
dict waa  nifl^oua  and  oppressive,  and  oaght  to  be  visited  with  ex- 

Liyrd  CorMlunm,  Ordinary.  For  Milltf»  Zkm  qfJBac.  fBtpt^J  Am|A 

CStofkt  f  DaejU  Steioart,  Age&ta.        Alu  QaiAighmne,  Gmmr.         G^dmrf^ 
Robertson^  W.  &  Agents.         H.  Clerk. 

a 
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SECOND  DIVISION. 

No.  CXXXI.  23  Juw  1831. 

MAGISTRATES  OF  EDINBURGH 

againsi 
JAMES  BROWN. 

Process. — Prescription. — Stat.  1696,  c.  19. — I.  Obfeetiom  to 
a  nmnumsj  considered  merely  as  a  summons  fir  interruptiTig  pre- 
scriptiony  are  notpkadaUe  where  the  action  is  insisted  tfi,  within  the 
prescriptive  period^  for  the  purpose  of  declaring  the  pwrsuer^s  right 
and  removing  the  drferider. 

II.  It  is  not  a  good  ohjection  to  a  summons  of  declarator  of  property^ 
titat  when  it  passed  tlie  signet^  and  was  sensed  upon  the  defender,  it 
fDOs  blank  in  the  dates  of  one  of  the  deeds  constituting  the  pwrmuri 
Htie,  and  of  the  registration  of  that  deed. 

In  1788,  the  late  Mr  John  Young  made  a  present  to  the  City  of 
Edinburgh  of  a  small  piece  of  ground,  being  a  part  of  a  feu  which 
be  had  acquired  from  the  town,  as  the  site  for  a  session-house  for 
St  Andrew's  church.  A  building  for  this  purpose,  with  an  apart- 
ment ander  it,  was  accordingly  erected  on  this  piece  of  ground ;  and, 
of  date  16  February  1791,  Mr  Young  executed  a  disposition  in  fii- 
Tour  of  the  Magistrates,  of  *  all  and  whole  that  piece  of  ground, 

<  lying  immediately  behind  and  adjoining  St  Andrew's  church,  in 
^  die  extended  royalty,  wherein  there  is  now  erected  the  foresaid 
^  session-house,  with  said  session-house  itself,  and  the  road  present- 
*  ly  leading  thereto,  all  as  delineated  on  a  plan  thereof,  signed  by 
'  me  of  this  date.'  The  disposition  declared  Whitsunday  1788  to 
have  been  the  term  <tf  entry. 

Mr  Young  and  his  successors  in  the  feu,  (it  was  alleged,)  had 
constantly  possessed  the  apartment  underneath  the  session-house. 
But  when  the  right  of  the  Magistrates  to  challenge  this  possession 
was  about  to  prescribe,  counting  from  the  date  of  Young's  disposi- 
tion to  them,  they  presented  a  bill  for  a  summons  of  interruption  of 
prescription  against  Brown,  setting  forth,  that  they  stand  heritably 
vested  and  seised  in  the  piece  of  ground  alluded  to,  with  the  ses- 
flum-house  and  apartment,  or  watch-house  under  it,  *  conform  to 
^  disporition  granted  by  John  Young,  now  deceased,'  &c.  ^  dated 
'  the  16th  day  of  February  1791  years,  and  instrument  of  resigna- 

<  tion,  ad  perpetuam  remanentiam,  following  thereon,  dated  the 


Pleas. 


510  DECISIONS  OF  THE  No.  131. 

23  June  1831.  *  ^Y  of  9  and  registered  in  the  particular  regis- 

V^p^y^to^    <  ter  of  sasines  for  the  shire  of  Edinburgh,  &c.  the      day  of 
A^strates  of  «  years,  in  virtue  whereof,  we  have  the  only  good  and 

Brown.  '  undoubted  right  and  title  to  the  said  subjects :  That  James  Brown, 

<  &c.  defender,  has,  without  any  good  right  or  title,  assumed  and 
*  taken  possession  of  the  said  watch-house,  or  house  under  the  said 

<  session-house,  being  part  and  portion  of  the  said  subjects,  which  he 

<  presently  occupies  and  retains  possession  of,  claiming  tlie  same  as 

<  his  own  property ;'  &c. ;  and  concluding,  that  it  should  be  found 
and  declared,  that  the  part  of  the  subjects  so  taken  possession  of  by 
the  defender  pertains  in  property  to  the  pursuers,  '  in  virtue  of  the 

<  rights  and  titles  above  specified ;'  and  this  being  so  found  and  de- 
clared, the  defender  and  all  others  should  be  ordained  to  cede  pos- 
session of  the  said  subjects  to  the  pursuers* 

A  summons,  in  terms  of  this  bill,  accordingly  passed  the  signet, 
(8  January  1831,)  and  was  executed  against  Brown,  both  the  prin- 
cipal sununons  and  copy,  in  like  manner  as  the  bill  on  which  they 
proceeded,  being  blank  in  the  dates  of  the  instrument  of  resignatioQ 
founded  on,  and  its  registration,  which  were  not  filled  in  till  after 
the  summons  was  called  in  Court. 


The  defender,  in  bar  of  the  action,  pleaded — 
Defender's  I.  The  act  1696,  c.  19,  expressly  requires  that  every  summons 

for  interrupting  prescription  of  real  rights  shall  pass  on  a  bill,  and 
^  contain  all  the  grounds  and  warrants  upon  which  it  proceeds,  and 

<  that  the  summons  and  execution  thereof  be  registrate  in  a  parti- 

<  cular  register,'  &c.  But  in  reference  to  this  provision,  the  present 
summons  is  exposed  to  two  fatal  objections  i  for,  in  ihejlrst  place, 
it  does  not  found  on  the  plan  to  which  the  pursuers'  disposition  of  the 
subject  in  question  expressly  refers,  and  which  forms  an  essential 
part  of  their  title ;  and,  secondly^  the  summons  which  was  applied  for 
in  the  Bill-Chamber,  and  which,  in  virtue  of  the  warrant  there  ob- 
tained, passed  the  signet,  and  was  served  on  the  defender^  omits  the 
date  both  of  the  instrument  of  resig^tion  and  its  entry  in  the  re- 
g^ter.  It  is  no  answer  to  the  Isitter  objection,  that  these  dates 
were  afterwards  inserted*  Such  insertion  was  without  imy  warrant 
from  the  bill,  and  otherwise  there  could  be  none. 

II.  The  defender  has  not  been  served  with  a  copy  of  the  sum- 
mons fully  libelled,  as  required  by  the  acts  of  sederunt,  15  Feb» 
1723  and  19  Feb.  1742. 

III.  The  defender  is  not  bound  to  plead  to  a  summons  discon- 
form  to  that  which  passed  the  signet  and  was  executed  against  him. 

The  Lord  Ordinary  repelled  the  whole  preliminary  defences,  and 
added  the  following  note  : 
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<  The  summons  proceeds  upon  a  bill  praying  for  a  summons  S3  Juo*  183T. 
« of  interruption  of  prescription.     The  main  objection  taken  by    ^^•^V^*^ 

<  the  defender  is,  that,  when  it  passed  the  signet,  and  was  served  £^buMb  ^ 

<  apon  him,  it  was  blank  in  the  date  of  an  instrument  of  resignation  Brawn. 

<  founded  upon,  and  in  the  date  of  the  registration  of  that  instm- 

<  ment  of  resignation ;  and  that,  in  consequence,  the  summons  is 

*  defective  in  tl&e  requisites  introduced  by  the  act  1696,  in  regard 

<  to  summonses  of  interruption  of  prescription.     But  it  does  not  ap- 

*  pear  to  the  Lord  Ordinary  that  there  is  any  room  for  discussing 

<  that  point  in  the  present  case.     The  inquiry,  how  &r  the  present 
« sommons,  if  not  followed  forth,  might  become,  by  mere  regbtra- 

*  don,  an  effectual  interruption  of  prescription  in  virtue  of  the  act  of 

<  1696,  is  one  which  could  only  arise  properly  with  singular  suc- 

<  cessors  acquiring  right  from  the  defender,  as  the  statute  appears, 

<  both  from  its  preamble  and  enactments,  to  be  intended  only  for 

*  their  benefit.     The  single  question  here  is,  whether  the  present 

<  sommons,  not  considered  merely  as  a  registered  summons  of  in- 

<  temiption,  but  as  a  summons  insisted  in,  and  followed  forth  for 

<  the  purpose  of  declaring  the  right  of  the  pursuers,  and  of  remo- 

*  ving  the  defender  from  the  subjects  in  dispute,  is,  or  is  not  suffi- 

*  dently  explicit  and  properly  executed  against  the  defender,  ac- 

<  cording  to  the  forms  and  practice  of  the  Court.     Now,  the  Lord 

*  Ordinary  understands,  that,  in  tliis  point  of  view,  the  blank  in  the 

<  date  of  a  deed  founded  upon,  more  particularly  when  the  deed 

<  itself  is  actually  produced  with  the  summons,  does  not  form  a  good 
'  objection. 

'  Although  the  disposition  founded  on  in  the  summons  contains 
'  a  reference  to  a  plan,  just  as  in  many  cases  reference  is  made  to 

<  possession,  in  explanation,  or  more  precise  definition  of  the  extent 

*  of  the  subjects  conveyed,  the  Lord  Ordinary  does  not  think  that 
'  such  reference  can  be  said  to  render  the  plan,  in  the  one  case,  any 

*  more  than  the  proof  of  possession  in  the  other,  an  essential  part 

<  of  the  title.     Whatever,  then,  may  be  the  effect  of  the  uon-ap- 

<  pearance  of  the  plan  in  other  stages  of  the  cause,  it  does  not  seem 

<  to  afford  a  good  objection  to  the  title.' 

The  defender  having  reclaimed — 

Lord  Cringletie  said — That  the  objection  to  the  summons,  con-  Opinion  of 
sidered  as  a  summons  of  interruption  of  prescription,  does  not  apply  ^^^* 
here.  Such  a  summons  would  be  insufficient  for  its  purpose,  if  cer- 
tain statutory  forms  were  not  observed.  But  where  the  pursuer 
follows  furth  the  action,  to  the  effect  of  vindicating  his  right  to  the 
subject  in  question,  any  neglect  of  these  forms  will  not  render  the 
summons  incompetent.  ^ 
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Opinion  of 
Court. 


Judgment. 


23  juM  1831.     hofrd  Meadawbanlu — I  concur  in  this  opinion.     We  are  not  here 

^^T^^     ttUfA  on  to  detennine  the  present  objection,    'The  defender  imglit 

Ed^urg^v.  ^  entitled  to  preyent  a  summons  standing  on  the  record,  wUdi 

BrowQ.         might  affect  his  right  to  the  subjects,  if  it  had  not  the  statutny 

warrant    But  this  is  not  the  question  here. 

Lord  Judict-Clerk. — I  am  of  the  same  opinion.   I  treat  this  justs 

an  ordinary  declarator  of  property ;  and,  in  that  view,  there  can  be 

no  doubt  Ihat  the  blanks  in  question  are  conformable  to  daily  pno- 

tice. 

The  Courtf  accordingly,  refused  the  note,  without  prejudice  to 

the  defender's  alleged  right  to  insist  afterwards  on  production  of  tke 

plan  referred  to. 

Lord  JFViflsrtoi,  Ordinary.        For  Pursuers,  Tawu.      TwudU,  Qrakam  jr  Andatas 
W.  S.  Agents.         For  Defender,  Decaa  qfFac.  (Eope^J  MSne.  A,  P.  En- 

denonp  Agent.      *  JR.  Clerk. 

s. 


FIRST  DIVISION. 


No.  CXXXII. 


24  JimiaSL 


ALEXANDER  MACKENZIE 

offainst 
A.  J.  ROBERTSON  of  Inches. 


Arbitration.  —  Law- Agent.  —  Expenses.  —  Circumstancet  n 
which  tke  prrference  ordinarily  given  to  a  JoMMxgent^  tfpoa  ea^paua 
due  or  awarded  to  his  client^  teas  twt  9u$tained. 


By  deed  of  submission  (18  October  1828)  entered  into  between 
the  respondent,  Robertson,  on  the  one  part,  and  John  Macintosh 
and  others,  his  tenants,  on  the  other,  they  referred  <  all  daiins 
^  and  demands  competent  to  the  one  party  against  the  other,  to  the 
<  iinal  decree-arbitral  of  two  persons  therein  named,  as  sole  arbiters, 
^  and,  in  particular,  the  Macintoshes'  claim  for  the  expenses  dis- 
^  bussed  by  their  agents  at  Inverness  and  Edinburgh,  in  the  dif- 
f  ferent  law  proceedings  between  them  and  Mr  Robertson.'  And 
by  decree*arbitral  (31  January  1829)  the  arbiters  inter  alia  found 
John  Macintosh  and  the  others  entitled  to  the  expenses  incurred 
by  them  to  ^eir  agents  at  Edinburgh  and  Inverness,  in  regard 
to  the  several  processes  instituted  against  them,  at  the  instance 
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of  Robertson)  and  the  proeesseB  of  ftdvocatMa  and  snspenaioni  ^  Jun«  1831. 
aad  weAm  of  damages  and  for  paymenl;,  pnnwd  at  their  instance    ^^y'^^ 
m«h)fft  idm  before  the  Court  of  Se^eium;  and  the  arbiters  re*  R^e^iu  ^' 
gbieted  and  modified  the  same  to  the  Bum  of  L.  145  sterling ;  and 
they  decenied  and  ordained  Robertson  to  allow  eredit  to  Maci»- 
l0«h  mi  the  others  for  that  sum,  at  the  date  of  the  decree-arbitraL 

The  puisuer  Maekenzie  was  the  eountry  agent  for  the  Mao- 
iatoflheS)  and  was  the  disburser  cS  the  whole  expenses  on  their 
part  bodi  in  the  ^eriff-court  of  Inverness-shire  and  in  the  Court 
of  SesBioQ ;  and  the  Maeintoshes,  in  the  course  of  the  submission, 
signed  a  mandate,  requesting  of  the  arbiters  to  ordain  Robert- 
100  to  pay  to  the  pursuer  whatever  sum  of  expenses  they  should 
find  due  by  the  former,  for  the  various  law  proceedings  above 
mentioned,  as  the  same  were  then  justly  due  by  them  to  him,  as 
their  agent  and  roan  ai  business.  But  he  was  not  made  a  party  to 
the  lubmission ;  and  the  arbiters,  instead  of  complying  with  this  de- 
joand,  merely  ordained  Robertson  to  allow  credit  to  the  Madn- 
toflbes  for  the  said  sum. 

In  these  circumstances,  Robertson  havii^  refused  to  pay  this 
sum  of  expenses  to  Mackenzie,  the  latter  raised  the  present  ae- 
tkm  against  him  before  the  Sheri£f-court,  and  pleaded — 

That  in  the<  circumstances  of  the  case,  and  on  consideration  of  Pur&uer'i 
the  writiiigs  put  before  them,  the  arbiters  were,  hx  kw  and  material  ^'^ 
justice,  bound  to  award  to  the  pursuer  himself  the  expenses  bona 
fide  disbursed  by  him.  In  virtue  of  the  decisions  of  die  Court  of 
Session  regarding  expenses  disbursed  by  an  agent  for  his  client, 
such  a  claim  had  been  found  to  be  a  preferable  one ;  and  it  was  not 
oonqietent  for  the  arbiters  to  direct  a  fund  truly  due  to  the  pursuer 
to  be  paid  or  settled  in  any  other  way.  The  case  of  Hamilton  and 
Jeffrey  ».  Bryson,  17  June  1813,  decided  the  priddple,  that  no  act 
or  deed  of  the  parties,  by  which  they  may  have  compromised  their 
differences,  can  be  held  to  deprive  a  law*agent  of  the  expenses 
fidrly  disbursed  by  him  for  his  clients ;  and  this  principle  has  been 
confirmed  by  many  subsequent  dedsions.  See  Bellj  ii.  S8 ;  also 
Ormond'  v.  Tait,  1  East.  Rep.  464 ;  Pedie  v.  Macintosh,  13  June 
1826 ;  Stephen  v.  Smith,  1  June  1830. 

It  was  answered — I.  That  the  present  claim,  resting  solely  on  the  Defender*g 
decree-^bitral,  was  untenable,  because  that  decree,  while  it  found  ^^^ 
certain  expenses  due  to  the  pursuer's  clients,  expressly  ordained  the 
defender  to  sustain  these  expenses  in  accounting  with  his  tenants, 
and  they  were  brought  to  their  credit  accordingly ;  and  the  pursuer 
could  not  approbate  and  reprobate  that  decree.    2.  That  it  was  not    . 
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Robertson, 


24  June  1831.  Competent  for  the  pursuer  to  plead,  in  the  present  action,  diat  he 
v^iy^^    had  a  right  to  recover  the  expenses  claimed  for  the  defender,  m- 
MtKkenxie  v.    dcpendently  of  the  decree-arbitral,  because  he  had  not  hiid  his  libd 
on  any  other  ground.    3*  That  the  pursuer  not  having  been  a  party 
to  the  submission,  the  arbiters  could  not  have  competently  awarded 
any  expenses  to  him,  while,  by  sanctionii^  a  reference  of  the  ques> 
tion  of  expenses  as  between  the  parties  to  the  submission,  he  was 
effectually  precluded  from  questioning  the  validity  of  the  award ; 
Maclean,  29  June  1824 ;  Warburton  v.  Hamiiton,  30  May  1826. 
The  Sheriff,  <  in  respect  that  the  decree-arbitral  libelled  on  or- 
dains the  defender  to  take  credit  for  the  sum  of  L,  145  sterling, 
(now  pursued  for,)  in  accounting  with  John  Donald  and  Robert 
Macintosh,  parties  to  the  submission,  assoilzies  the  defender; 
finds  him  entitled  to  expenses,'  &c. 

In  an  advocation,  the  Lord  Ordinary  <  repelled  the  reasons  of 
advocation,  remitted  the  cause  to  the  Sheriff  simplidter,  and  de- 
cerned, and  found  expenses  due.'  His  Lordship  added  the  follow- 
ing note :  <  There  were  no  expenses  found  due,  expressly  or  by  im- 
plication, in  the  actions  submitted  previous  to  the  reference.  The 
reference  was  made  bona  fide,  and  with  the  privity  and  consent 
of  the  advocator.  The  decree-^arbitral,  which  is  the  only  ground 
of  the  advocator's  action,  does  not  find  the  Macintoshes  entitled 
to  expenses  singly,  but  sets  off  those  expenses  against  the  soms 
found  due  by  the  Macintoshes  to  the  respondent*  The  case, 
therefore,  seems  to  fell  under  the  principle  adopted  in  Warburton 
t;.  Hamilton,  30  May  1826.' 


JudgmcDU 

Opinion  of 

Court. 


The  Court  adhered. 

Their  Lordships  held,  that  the  rights  of  the  parties  must  be  re- 
grulated  by  the  terms  of  the  decree-arbitral ;  and  as  it  was  ordained 
by  this  that  credit  should  be  given  to  the  respondent  for  the  sums 
awarded  to  the  Macintoshes,  compensation  from  that  time  began  to 
operate,  and  the  right  of  the  advocator  to  claim  the  expenses  was 
excluded.  The  case  with  regard  to  him  was  attended  with  hard- 
ship ;  but  from  the  time  the  parties  entered  into  the  submission,  with- 
out any  reference  to  the  claim  of  the  advocator,  he  lost  his  prefer- 
able right,  and  became  a  common  creditor  of  the  Macintoshes  for 
the  expenses. 

Lard  Gillies^  indeed,  although  inclined  generally  to  concur,  had 
some  doubt  whether,  after  the  minute  given  in  by  the  Macintoshes, 
requesting  that  payment  of  the  expenses  should  be  awarded  to  their 
agent,  the  arbiters  had  power  to  pronounce  the  order  they  did ;  and 
he  thought,  that  if  a  law-agent  were,  by  such  a  proceeding,  to  be 
deprived  of  his  ordinary  legal  preference,  by  the  parties  entering  in- 
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taatubodarioB^  itmigfat  operate  prejadicially,  bypieYentiiigagwitB  M  Jane  1831, 
fiom  ncommeoMog  this  eortrajndioial  mode  of  letlUag  the  dispules 


«{ their  eUente ;  bat  die  olh^  Judges  keld,  that  ilie  ri^t  of  the  ^'^^If/' 
iMpondeBt  coold  not  be  affwted  by  die  ex  parte  miniite  given  in 


hf  the  Macintodiee,  and  that  hie  eoneent  was  necenary  to  giTe  e&  ^1^*^  ^ 
feet  to  it ;  for.  it  was  as  inoompetent  far  them,  by  suoh  a  mtaate, 
ti>  direet  that  the  eq>enses  ^oold  be  paid  to  the  advoeator,  as  to 
denand  that  any  other  debt  due  by  them  shodd  be  paid  to  the 
oeditor  in  it 

AfBBi.  Akf  Detni  qfFac.  {Hope, J  Buduawn,  Hugh  Mac^ueen,  W.  S. 

Agent  D.  Gerk. 

c. 


mt 


FIRST  DIVISION. 
No.  CXXXIII.  24  June  1831. 

JAMES  CURLE 

offointi 

DUKE  OF  ROXBURGHE'S  TRUSTEES. 

Public  Burdbn. — Statute. — Feu^Duties*— TsiNDS^-^jFoimJ^ 
Aai  Ae  ttaiute  labour  oonnersian  austxmenU  eaamot  be  Imed  on  the 
vabed  retU  efftiring  to  ngxrioritiei  or  teiiuU, 

Thb  punner,  as  derk  and  collector  to  the  trustees  for  regulating 
die  coDTerBion  of  statute  labour  in  one  of  the  districts  of  the  coun- 
tjr  of  Roxburgh,  brought  the  present  action  against  the  trustees  of 
the  Duke  of  Roxburghe,  founding  on  the  local  statute  passed  in 
1806,  regarding  the  statute  labour,  and  concluding  for  payment  of 
L809 : 2 : 5,  being  the  amount  of  the  conversion  money  due  from 
kk  Grace's  lands,  as  valued,  fr«n  1823  to  1B29. 

In  defence  against  this  action  it  was  pkaded — That  the  defend-  Defem 
n  were  quite  willing  that  the  Duke  should  be  assessed,  along  with  ^'^*"' 
he  other  heritors,  on  the  valuation  of  lands  et  which  his  Gmpe 
nu  proprietor  But  the  Duke  had  been  assessed  for  the  statute 
ibour  ccmversion  upon  his  total  valued  rent  in  cumulo,  which  in-* 
hded  lands  of  which  he  was  merely  supmor,  and  which  yielded 
ery  trifling  feu-duties;  and  also  included  teinds,  the  greater  part 

VOL.  VI.  2  M 


516 


DECISIONS  OF  THE 


No.  18a 


Deftnden' 

Pleas. 


S4  Jane  I83U  of  which  Were  now  either  allocated  to  the  minkter,  or  had  been 

^^^y^    bought  up  by  the  heritors.    No  assessment  ought  to  be  laid  on  hmt 

or'RozbunHble^s  ^  ^^^<^  of  Valued  rent  effeiring  to  bare  superiorities  and  tdndi. 

Trustees.         The  Statute  libelled  on  provides,  *  that  in  lieu  of  the  statute  sef- 

'  vices,  there  shall  be  paid  an  assessment  or  conversion  in  monef , 

*  to  be  levied  from  the  heritors,  landholders  or  feuars,  or  fr^im  sndi 

<  other  person  or  persons  as  may  be  entitled  directly  to  draw  or  re- 

*  ceive  the  rents  or  profits  of  lands  in  the  county  of  Roxbui^b,  ae- 

*  cording  to  the  respective  valued  rents  at  which  their  lands  stand 

<  rated  in  the  cess  and  valuation  books  of  the  county.'  From  this  and 
various  other  clauses  in  the  statute,  the  assessment  is  limited  to  he* 
ritors,  landholders  and  feuars.  There  can  be  no  demand  upon  die 
superior,  otherwise  there  would  be  a  double  assessment  on  the  same 
lands,  the  feuar  paying  for  the  dominium  utile,  and  the  superior  for 
the  feu-duties.  These  feu-duties  are  very  trifling  in  value,  and  die 
teinds  have,  in  many  instances,  been  bought  up  by  the  heritor§,  or 
allocated  for  the  ministers'  stipend. 

The  object  of  the  statute  libelled  on  being  to  commute,  for  a  pe- 
cuniary payment,  that  liability  to  furnish  actual  labour  to  whick 
the  parties  having  the  full  benefit  of  property  and  the  advantage  of 
the  roads  were  liable,  none  but  those  having  such  full  right  can  be 
assessed  under  the  spirit  of  the  act,  which  contains  no  express  pro- 
vision subjecting  superiors  to  that  assessment  Even  if  the  act 
were  held  by  implication  to  apply  to  superiorities,  still,  where  an 
assessment  had  been  levied  upon  a  feuar,  it  was  not  competent  to 
come  against  the  superior  for  an  assessment  effeiring  to  the  feu-dii- 
ties  of  tixe  same  lands  for  which  the  feuar  is  already  burdened. 

In  regard  to  the  teinds,  they  are  a  separate  estate  from  the  lands, 
and  are  not  mentioned  in  the  statute  as  being  subject  to  that  bar- 
den  ;  and  besides,  being  a  species  of  property  constantly  dimimsbr 
ing,  by  being  purchased  up  by  heritors,  or  allocated  to  the  minis- 
ter, the  titular  might  thus  have  to  pay  assessment  for  the  titularitf, 
when  all  the  profit  was  exhausted. 

If  teind  and  feu-duties  would  not  be  liable  to  this  assessment  if 
valued  separately,  it  is  not  competent  to  lay  on  any  assessment  ef- 
feiring to  these  duties  in  a  cumulo  valuation. 


Pursuer's 
Pleas 


Answered — By  a  &ir  construction  of  the  act  1806,  the  whole 
amount  of  the  valuation  of  the  rents  or  profits  of  lands  in  the  coun- 
ty, as  appearing  from  the  cess-books,  is  liable  to  be  assessed  for  pay- 
ment of  road-money.  If  any  exemption  was  admitted,  it  would 
make  the  assessment  fall  unequally.  The  term  <  their  lands'  ipade 
use  of  in  the  act  is  synonymous  with  <  their  estates;'  Bdl an  Ebe- 
Hon  Lcno^  66.      The  valuation-book  is  the  rule  for  the  assessment 
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Bat&rther,  as  the  defenders*  valnajdon  of  lands,  teindsand  fea-da-  84  June  1831. 
ties  are  in  cumulo,  the  pnrsner  has  no  means  of  ascertaining  the    Wy^-' 
propordons  of  valuation  effeiring  respecdvely  to  these  several  snb-  of  Roiburghe^s 
jecto,  and  the  defender  is  therefore  liable  in  assessment  upon  the  Trustees, 
eomalo  amount  of  his  valuation. 

'  The  Lord  Ordinary  found,  <  That  the  Duke  of  Rozbnif^he  is  not 
liable  to  be  assessed  for  statute  labour  conversion  money,  under 
the  statute  libelled  on,  in  respect  of  that  part  of  his  valued  rent 
wUeh  applies  to  superiorities,  or  feu-duties,  or  to  teinds ;  but  as 
tliefle  subjects,  or  a  part  of  them,  are  rated  in  the  valuation-books  of 
tlie  county  in  cumulo  with  lands  whereof  his  Grace  is  the  ac* 
toal  proprietor,  sists  process  until  a  division  of  tiie  cumulo  valua- 
tion shall  be  obtained,  ascertaining  tiie  proportions  thereof  which 
apply  to  lands,  superiorities  or  feu-duties,  and  teinds  respectively.' 

Hie  pursuer  reeUnmed;  but  the  Cowrt  unanimously  adhered,         judgment. 

ItrdNmoUm,  Ordintfx.       Act.  DeanofFae.  f Hope, J  Andrew  Murrtttfjun.      Charia 
S.  Sealt,  W.  &  Agent.  Alt.  Skmu,  W,  Forbes.  MaOenzie  ^  /xne^, 

W.  S.  Agents.         X>.  Clerk. 

T. 


SECOND  DIVISION. 

No.  CXXXIV.  26  Jime  1831. 

MUGKARSIE 

against 

WALKER. 

Penalty. — Stat.  4  Geo.  IV.  c.  49. — In  a  prosecution  at  Ae  in- 
Btanee  of  a  common  v/^armerfor  the  penalties  under  the  road  act, 
against  a  party  for  acting  boifh  as  clerk  and  treasurer^  Ae  Court 
only  decerned  fir  one  penalty  qf  LAO  Jar  the  whole  ojcting^  and  not 
a  uparate  penalty  for  each  transaction  which  had  taken  ptace  during 
die  six  months  immediately  preceding  Ae  date  ofAe  complaints 

Bt  the  general  turnpike  act,  4  Oeo.  IV.  c  49,  §  13,  it  is  enacted, 
*  That  it  shall  ncft  be  hereafter  lawful  for  any  trustees  or  commis- 
^  tiouers  to  continue,  or  appoint  die  person  who  has  been  or  may 
^  be  appointed  to  act  as  their  clerk  in  tiie  execution  of  any  act  or 

2  m2 
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^  acts  4»f  Parliament  for  tepeijmg  and  laatBtBOouig  any  totiipike 

<  road^  or  die  partner  of  any  «uck  cleik,  to  be  or  to  haid  the  ofiees 

<  of  deA  and  tneaBnrer  for  the  purposes  of  such  aet  or  acts,  or  ts 

*  continne  to  appoint  the  person  who  has  been  or  may  be  appointed 

<  treasurer,  or  the  partner  of  any  such  treasurer,  to  be  treaaorer  and 

<  cleric  for  the  purposes  of  such  act  or  acts ;  and  if  any  person  diaD 

<  act  in  both  the  capacities  of  derk  and  treasurer,  or  if  any  peisoo, 
^  being  the  partner  of  such  derk,  shall  act  as  tieasver,  or  bemg 

<  the  partner  of  such  treasure  diall  act  as  derk  in  Ihe  executwa 

<  of  this,  or  any  other  act,  every  person  shall,  fiir  erery  aock  of- 

*  fence,  forfeit  and  pay  the  sum  of  iifiy  pounds  to  any  person  or 

*  persons  who  shall  prosecute  for  the  same,  to  be  reeovesed  with 

<  expenses  by  summary  aeticn  in  the  Court  of  Session.* 

On  the  19  December  1829,  the  complainar,  Mnekanie,  pre* 
sented  a  petition  and  complaint  against  Walker,  founded  on  diis 
clause,  on  an  allegation  that  he  had  a^d  all  along  in  tke  doaUe 
capacity  of  clerk  and  treasurer  to  a  certain  body  of  road  trustee 
in  the  county  of  Fife. 

Walker  admitted,  that,  owing  to  a  misconception  of  the  meanmg 
of  the  statute,  both  by  himself  and  his  employers,  he  had  been  ap- 
pointed to,  and  had  held  both  oi&ces  down  to  21  March  1629, 
when,  by  a  resolution  of  the  trustees,  a  separation  took  place,  and 
a  Mr  William  West  was  appointed  treasurer,  whilst  Walker  vas 
continued  in  the  oi&ce  of  clerk,  as  appeared  on  their  minutes  of 
that  date. 

It  appeared,  however,  to  the  Court,  upon  an  investigation  of  the 
books,  that  Walker  had  continued  to  act  in  both  capacities  itfter 
the  date  of  this  resolution,  by  taking  payment  of  the  instalments  of 
the  bills  which  were  current,  and  by  all  the  other  cash  transactioDS 
with  the  bank,  which  appeared  to  be  carried  on  by  him,  and  not  by 
Mr  West 


Complainer's 
Pleas. 


Judgment. 


The  oomplainer  pleaded — That  each  cash  transactfon,  by 
ving  payn^ent  of  the  instalments  of  the  UlU,  or  drawing  aMney 
from  the  bank,  was  a  separate  offence  in  terms  of  the  statatoy  uai 
insisted  on  a  decree  for  the  statutory  pendty  ^  L.50,  for  etek  diffe- 
rent transaction  which  had  taken  place  during  the  six  nMDtka  im- 
mediately preeedii^  the  date  of  presenting  his  petitioo. 

The  Cotprt,  however,  held,  that  the  whole  course  of  dealing,  up  to 
the  period  that  the  respondent  was  put  uponhii  guard  by  the  prs- 
senftalaon  of  the  petition  and  complaint,  was  to'he  taksn  as  one  act- 
ing; and  iJierefore  they  decerned  against  the  respondent  for  one 
penalty  of  L.50,  and  the  expenses  of  the  action. 
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A«t  Dmm ^Fae.  (Bap%^)  and  JMib  Alt.  £k9  and  Ckmfi.  ArdMXd  25  June  »d9f . 

Dmofoi  and  Jimiet  Pei^MSfom  Agents.         J*.  Clerk.  V^»^y«^^ 

"(J^        Mackanie  r. 
Walker. 


J7iiSr  DIVISION. 

No.  CXXXV.  28  Jim  1831. 

GEORGE  RICHARDSON  JOHNSTON  and  Others 

MRS  JANE  WHITTET  or  GREIG  and  Othabs. 

Substitute  akd  CkwsmoNAJL  Instituix* — Lsqacy. — Compk- 
TinaVir-*-L  AfaOuT  having  by  his  deed  cf  settlement  conveyed  his 
whokpreperty  in  his  daughter,  under  the  burden  of  certain  legacies 
ts  Us  tmo  grandMUren  by  another  daughter  deceased,  payaUe  upon 
MfOttaittmgmo^erity^hdiM  Ike  enentrfihe  death  rf 
wtdnmt  Uaafid  childreny  the  amrmcor  to  succeed  to  the  share  of  the 
fortg  prediseeaniugj  and  in  the  event  of  the  death  of  both  of  them 
uiAoet  ehUdrenf  the  testatar^s  daughter  to  succeed  to  the  whole;  and 
anheritable  band  in  security  of  these  legacies  having  been  granted  by 
As  daughter,  wkUe  in  minority,  and  while  the  legatees  werepupUs, 
under  &e  sanne  provirians  and  conditions  as  the  settlement ;  and  one 
if  the  granddkiUbren  having  died  in  minority  unmarried  ;  and  the 
cAer  having  survived  nufforOy,  and  then  renounced  the  heritable  se^ 
eurity  inparif  dedaring  the  remainder  to  subsist  in  favour  of  him-' 
s^,  his  heirs  and  suceessors,  and  having  cfterwards  made  requisition 
for  payment  of  the  bond  both  by  himself  and  his  factor,  but  died  eoi- 
wurried  and  intestate  before  payment  was  obtcdned;  and  the  testa* 
tsi's  daughter  having  been  served  heiress  of  provision  to  the  legatees; 
"-fiund,  in  a  con^petition  between  the  daughter  and  Ae  heir  of  Kne 
rfAe  bgatee  toJb  survived  minority,  1.  That  the  destination  m  the 
utBementwoM  a  canditiondl  institution,  and  not  a  substitution  infk^ 
veur  ef  the  testator' s  daughter  ;  2,  JTuU  Ais  destineUum  was  not 
altered  by  the  heritaile  security  whidi  had  been  granted  for  these 
hgades  during  the  minoriiy  of  the  legatees,  and  the  deed  ofrenunda-' 
tim  tfierwards  executed  by  Ae  survivor  ;  3.  That  even  if  Acre  had 
hun  a  substitution,  Ae  destination  was  altered  by  the  steps  taken  by 
Ae  surviving  legatee  efter  mogmniy  to  obtain  payment ;  4.  That, 
Our^ore,  the  party  entitled  to  serve  heir  of  provision,  andmaheupa 
tiSe  to  the  heritable  security,  was  the  heir  of  line  ofAe  legatee  who 
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aUahied  mc^arityj  and  not  Ae  testator^s  daughter ^  and^  amaeqiunSg^ 
her  service  toas  inept. 
IL  The  residue  of  a  trust^estate  having  been  appointed  by  the  tnut" 
deed  to  be  paid  to  the  grandson  of  ike  testatrix  upon  his  attainmg 
majority ^  and  failing  his  surviving  that  term^  or  spedaJBy  dispomng 
the  same^  to  be  paid  to  the  children  of  another  daughter  of  tiu  testa- 
trix  ;  and  the  grandson  having  survived  nugority^  and  pctyment  sf 
the  residue  of  the  trust-finds  being  jnade  to  hisfaetatj  but  having 
died  without  making  any  special  provision  of  them,  founds  that  tike 
money  belonged  to  the  legal  representatives  of  Oie  grandson^  and  net 
to  the  diildren  of  the  daughter  of  die  testatrix* 

John  Whittet  had  two  daughters,  Jane,  afterwards  Mrs  Grdg, 
the  defender  in  the  present  action,  and  Margaret,  who  died  in  1800, 
leaving,  by  her  husband,  William  Glen  Johnston,  two  in&nt  chil- 
dren, Wilhelmina  and  John  Whittet  Johnston. 

In  1802,  John  Whittet  executed  a  disposition  and  assignaticn,  eon- 
veying  his  whole  property,  heritable  and  moveable,  to  hia  daughter 
Jane,  ^  and  the  heirs  of  her  body  and  her  assignees ;  whom  fidlin^ 
<  my  grandchildren  John  Johnston  and  Wilhelmina  Johnston,  eqoal- 
^  ly  between  them,  and  the  heirs  of  their  body ;  whom  fiiiling,  to 
^  my  sister's  children  Henry  and  Janet  Johnston,  equally  between 
*  them ;  whom  £Euling,  my  own  nearest  heirs  and  assignees  whom- 
^  soever ;'  under  the  burden,  first,  of  payment  of  his  debts ;  2.  of  an 
annuity  to  the  widow ;  and  3.  of  certain  provisions  to  the  children  of 
his  other  daughter  deceased,  in  the  following  terms :  *  The  said 
Jean  Whittet  and  her  foresaids  shall  pay  to  each  of  my  grandchil- 
dren, John  and  Wilhelmina  Johnston,  the  sum  of  L.2d00  at  the 
first  Whitsunday  or  Martinmas  after  they  respectively  have  attain- 
ed the  age  of  twenty-one  years  complete,  with  the  legal  interest  ef 
the  same  from  and  after  the  first  term  of.  Whitsunday  or  Martin- 
mas after  my  death,  ay  and  until  the  same  is  paid  ;-^it  being  pro- 
vided, that,  in  the  event  of  the  death  of  either  of  the  said  Jdm 
and  Wilhelmina  Johnston  without  lawful  children,  the  survivor 
shall  succeed  to  the  share  of  the  predeceaser ;  and,  in  the  event  of 
the  death  of  both  without  lawfid  children,  the  said  Jean  Whittet 
and  her  foresaids  shall  succeed  to  the  whole  of  what  is  herein  pro- 
vided to  them ;  and  in  the  event  of  the  said  Jean  Whittet  suc- 
ceeding to  the  whole  of  the  said  L.5000,  provided  to  the  said 
John  and  Wilhelmina  Johnston  between  them,  she  shall  be  bound 
to  pay,  at  the  Whitsunday  or  Martinmas  after  the  death  of  the 
longest  liver  of  the  said  John  and  Wilhelmina  Johnstcm,  the  sum 
of  L.IOOO  to  William  Glen  Johnston,  their  fsither ;  which  seve- 
ral provisions,  in  the  different  events  foresaid,  are  declared  to  be. 
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<  and  shall  be  received  in  fall  satisfiictioii  to  the  said  Wiiliam  Glen  ^  J"n«  ^^^* 

<  Johnston,  and  the  said  John  and  Wilhelmina  Johnston,  of  all  and  ^  V^^'^'^^^i 
( erery  thing  they,  or  any  of  them,  conld  ask,  claim,  or  crave  from  others ». 

<  me^  or  my  heirs,  in  and  throngh  my  death,  the  death  of  my  wife,  Whittet  or 

<  our  contract  of  marriage,  or  the  contract  of  marriage  between  the  othen. 

*  ttid  William  Glen  Johnston  and  my  daughter,  Margaret  Whit- 
^  let^  or  any  other  manner  of  way/ 

Mr  Whittet  died  in  1808*  His  daughter  the  defender  was  then 
in  nunority,  and  his  two  grandchildren  were  in  in&ncy.  In  1804, 
tbe  defender,  with  consent  of  her  curators,  granted  an  heritable  bond, 
over  certain  lands  in  the  parishes  of  Kinnoul  and  Kinnaird,  in  fa- 
rour  of  the  in&nt  legatees,'  John  and  Wilhelmina  Johnston,  for 
L5000,  as  the  amount  of  the  two  legacies.  The  bond  was  in  si- 
milar terms,  and  under  the  same  conditions  and  provisions  with  Mr 
Whittef  s  disposition,  and  bore  to  be  only  in  corroboration  thereof, 
and  not  intended  to  create  additional  provisions  in  &vour  of  the 
legatees.  The  procuratory  of  resignation  and  assignation  to  the 
tide^eeds  and  rents  were  qualified  in  the  same  way,  and  upon  this 
bond  infeftment  followed. 

It  WB8  afterwards  proposed  to  change  the  security  from  the  lands 
in  the  parish  of  Kinnoul  to  other  lands ;  and  accordingly,  in  1810, 
die  defender  Mrs  Greig,  who  had  then  arrived  at  majority,  granted 
a  new  heritable  bond  over  the  lands  of  Pitkindie  and  Ballairdie, 
proceeding  on  the  narrative,  that  the  previous  heritable  security,  in 
80  fiur  as  regarded  the  lands  in  the  parish  of  Kinnoul,  was  to  be  re- 
nounced. This  new  bond  was  in  the  same  terms  as  the  former, 
both  of  them  containing  this  provision,  <  that  in  case  of  the  death 

<  of  either  of  the  said  John  and  Wilhelmina  Johnston  without  law- 

<  fid  diildren,  the  survivor  shaU  succeed  to  the  share  of  the  pre- 

*  deceaser,  and  in  the  event  of  the  death  of  both  without  lawful  chil- 
'  dren,  I  and  my  heirs,  executors  and  assignees,  shall  succeed  to 

<  the  whole  of  the  said  sums.'  Infeftment  followed  on  this  bond. 
The  former  security  was  renounced  in  so  fJEur  as  related  to  the  lands 
m  the  parish  of  Kinnoul,  but  remained  in  force  over  the  lands  in 
Ae  parish  of  Kinnaird.  Wilhelmina  Johnston  died  in  1814,  in 
mmority,  intestate  and  unmarried ;  and  her  brother  John  Whittet 
Johnston  attained  majority  in  July  1820 ;  so  that,  by  his  grandfii- 
ther^s  settlement,  the  whole  legacy  of  L.d000  was  payable  to  him 
at  Martinmas  of  that  year,  urith  interest  from  Whitsunday  1803. 

In  December  1820,  a  state  of  accounts  was  adjusted  between 
John  Whittet  Johnston  and  the  defender  Mr  Crreig,  on  behalf  of 
Ik  wife,  from  which  a  balance  was  brought  out  of  principal  and  in- 
terest on  this  legacy  of  ^.7047  : 3 : 9.  Of  t&is  sum,  L.  1047  :  3  :  9, 
as  part  of  the  arrear  of  interest,  was  paid,  the  residue  of  that  arrear. 
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S8  June  1831.  viz.  L.lOOOf  WBB  held  by  die  partieB  to  be  a  cental,  bearing  iate- 
rest. 

In  1821,  John  Johnston,  at  the  request  of  the  defendei%  i^;Teed 
to  renounce  llie  bond  of  1804,  so  far  as  related  to  Ae  laiids  is  tike 
parish  of  Kinnaird,  and  restrict  his  securitf  to  die  lands  of  Klkaa* 
die  and  Ballairdie,  as  contained  in  die  bond  of  1810.  He  aoootd- 
ingly  executed  a  discharge  and  renunciation  to  that  efiect.  Tlie 
deed  contained  diis  declaration :  ^  But  declaring  always,  as  it  is 
^  hereby  specially  provided  and  dedared,  that  neidier  die  bcfiw^ 
'  mentioned  discharge  granted  in  1807,  nor  diis  present  disdwye, 
^  nor  the  renundations  thereby  granted  of  the  security  creatod  by 

<  the  said  bond  over  the  foresaid  lands  in  die  parishes  of  Kkinori 
^  and  fionnaird,  shall  in  any  ways  prejudice  or  affect  die  foremiM 
•<  heritable  bond  and  disposition  in  security,  granted  in  my  &roiiis 

<  in  1810,  and  instrument  of  seisin  following  on  the  same,  vladi 

<  constitute  the  foresaid  principel  sum  of  L.&UOO  sterling,  and  inte- 
*'  rest  due  thereon,  a  burden  upon  the  foresaid  lands  of  FitkiBdie 
^  and  Bellairdie,  widi  their  pertinents ;  but  the  same  diall 

<  and  subsist  in  full  force  and  effect  in  the  whole  heads,  tenor, 

<  and  contents  of  die  same,  in  fovouis  of  me,  and  my  heirs,  execn- 

<  tors  and  successors,  ay  and  until  the  said  principal  sum  of  LJMMO 

*  sterling,  interest  due  thereon,  liquidate  penally,  and  tennly  f^ 
^  lures,  if  incurred,  therein  specified,  are  fully  satisfied  and  paid*' 

In  1825,  John  Johnston,  intending  to  go  to  the  Continent  Ibr  )m 
health,'executed  a  foctory  in  favour  of  Mr  Henry  Johnston,  contu- 
ing  a  general  provision  to  receive,  discharge,  assign  and  conrey  dl 
d^bts  and  sums  oi  money  due  to  him,  or  to  take  new  secmities  theie^ 
for,  in  the  same  manner  as  he  could  do  himself ;  *  and,  ia  particnlsr, 

<  and  without  prejudice  to  the  foresaid  generality,  the  principal 
'  sum  due  by  an  heritaUe  bond,  of  date  the  Othdayof  Jbnnary  1810 

<  years,  by  ^Miss  Jane  Whittet,  now  qwuse  to  Alenmder  Or0%, 

<  Esq.  writer  to  the  signet,  to  and  in  fsvours  of  me,  therein  design- 

<  ed  John  Johnston,  and  my  deceased  sister,  Wilhelmina  Jdinston, 
«  for  the  sum  of  L.5000  steriing,  and  to  wliose  share  of  said  sum  I 

<  succeeded,  in  terms  of  the  destination  of  the  said  heritable  bond, 

<  and  npcm  which  infeftment  passed  in  our  fii;roBrB  upon  the  2ftth 

*  day  of  May  1814,  and  which  was  recorded  in  the  register  of  sei- 

*  sins,  reversions,  &c.  for  the  shire  of  Perdi,  the  14di  day  of  Jnly 
^  that  same  year,  tc^edier  with  die  whole  interests  or  annualrents 
^  ah'eady  due,  or  which  may  hereafter  become  due  on  said  heritable 

*  bond,  and  of  which  arrear  of  interest  on  said  bond,  the  sum  of 

<  L.1000  sterling  was  by  arrangement  held  to  be  a  principal  sufl!, 
^  but  without  prejudice  to  the  security  afforded  by  the  said  heri- 
^  table  bond  for  that  arrear  of  interest,  as  well  as  for  the  principsl 


No.  136.  COURT  OF  SESSION.  52a 

<  nun  of  L*5000  theremooirtiiiiied;  abo  the  principal  nm  of  L.600  8SJup«  i^r 
^ib^aigj  being  a  sum  to  wfaicli  extent  MnlsabellA  Tod  or  Whit*    ^*^V^^ 

( tet,  my  gnndmyther,  liad  power  to  eonyey by anydeedshe miglit  othenv.* 
( make,  and  wUcb  som  she,  by  a  deed  of  letdement  executed  by  wbittet  or 
( h%  eonyeyed  to  die  tnutees  tberein  named  for  my  beboo^  toge-  qI^^^ 
<dter  with  die  wbole  interest  doe,  or  tbat  may  become  due,  on  said 

<  gum  of  L«500  steriing/ 

Akmgwiththisftctory,  Mr  Jdinaton delivered  written  instnietiona 
to  tke  factor  to  the  foUowing  effect:  <  In  regard  to  the  debt dae  by 
Mr  and  Mrs  Orcig,  of  which  L.6000  is  the  principal  sum  con- 
tabled  in  the  bond)  and  L.1000  of  interest  converted  into  princi^ 
pal  at  the  fint  term  of  lifaortininas  after  my  majority  in  I82O5  and 
vpon  which  sum  of  Lb6000  the  interest  has  been  paid  np  to  Whit- 
sunday 1836,  at  4  per  cent,  being  the  agreed  on  rate  till  further 
intonation,  Mr  Johnston  will  cause  intimate  to  Mr  and  Mrs  Greig^ 
diat  the  money  most  be  paid  up  at  Martinmas  next,  failing  which 
tenn,  the  sum  of  5  per  cent  must  be  paid  upon  the  same,  and,  if 
not  paid,  is  auAorised  to  take  all  legal  steps  for  recovering  the 
nme;  and  beyond  die  term  of  Whitsunday  18126,  it  ought  not 
to  be  allowed  to  lie/ 
InmediBtely  before  leaving  Scotland,  Mr  Johnston  wrote  to  Mr 
6rei§^  as  follows :  *  2  September  1825«     I  leave  this  to-night  for  the 

*  MwA  on  my  journey  to  Bourdeaux,  and  I  have  left  a  conmiission 

<  in  fiwour  of  my  friend,  Mr  H.  Johnston,  to  act  for  me  in  my  ab- 

<  wnee,  and  particularly  to  receive  iW>m  you  at  Martinmas  first  pay- 

<  ment  of  die  two  bonds,  and  discharge  diem.    As  I  fbrmerly  men- 

<  tioned  to  yon,  it  is  of  the  utmost  importance  to  me  to  receive  pay- 
'  ment  of  these  bonds  at  that  term,  and  I  sincerely  trust  nothing 

<  will  be  in  die  way  to  prevent  a  settlement,  for  I  have  lefl  most 

*  positive  instruedons  with  Mr  Johnston,  that,  if  the  bonds  are  not 

*  then  paid,  5  per  cent  will  be  charged  after  that  term,  and  also  to 
^  adopt  the  necessary  legal  measures  to  obtain  a  setdement.    I  think 

*  it  right  to  be  thus  fradc  with  you,  because,  from  circumstances, 
^  a  aetdement  of  our  matters  cannot  be  longer  delayed.     I  am,'  &c. 

This  letter  was  proved  to  have  been  put  into  the  Post-office,  but 
Mt  Oreig  stated  that  he  had  no  recoUecdon  of  ever  having  re- 
cmedit 

Mr  Johnston  having  gone  to  the  Continent,  varioos'letters  passed 
beti^een  the  &ctor  and  Mr  Greig,  the  former  insisting  for  payment  of 
the  money,  the  latter  asking  delay,  as  he  had  not  been  able  to  get  some 
property  disposed  of.  At  last  the  factor  put  the  bond  into  the  hands 
<^  a  man  of  business  to  recover  payment,  with  whom  some  farther 
correspondence  took  place,  in  the  course  of  which  L.  1000  of  the 
aecnmnlated  interest  was  paid,  and  L.  300  of  arrears.     An  action  of 
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88  June  183L  mails  and  duties  was  raised  in  the  name  of  Mr  Johnston  and  his 
commissioner ;  but  before  any  thing  was  recovered  under  that  ac- 
tion, accounts  were  received  of  the  death  of  Mr  Johnston  in  March 
1826)  at  sea,  on  a  voyage  to  South  America  for  his  health. 

Upon  the  death  of  Mr  Johnston  being  known  in  this  country, 
Mrs  Grreig  obtained  herself  served  nearest  and  lawful  heiress  rf 
provision  in  special  to  him  in  the  above  lands  and  annoalrento, 
and  then  she  and  her  husband  granted  a  precept  of  clare  constat 
for  infefting  her  as  heiress  of  provision,  and  upon  which  she  waa  in- 
feft  A  similar  precept  of  dare  constat  was  granted  for  infeftiDg 
Mrs  Cireig  as  nearest  and  lawful  heiress  of  provision  in  special  to 
Wilhelmina  Johnston,  upon  which  she  was  also  infeft. 

The  pursuer  George  Richardson  Johnston  was  the  eldest  son  of 
William  Glen  Johnston,  (the  £either  of  John  Whittet  Johnston,)  by 
a  second  marriage,  and  nearest  lawful  heir  of  line  and  of  conquest 
both  to  John  Whittet  Johnston  and  Wilhelmina  Johnston,  his  faro- 
ther  and  sister  consanguinean.  He  was  in  India  when  the  accounts 
of  John  Whittet  Johnston's  death  reached  this  country ;  and  Mis 
Greig  had  completed  her  title  in  the  above  manner,  before  any  peiaon 
was  appointed  to  take  charge  of  his  interests  in  this  country.  He 
purchased  brieves  in  Chancery,  directed  to  the  Sheriff  for  serving 
him  nearest  and  lawful  heir  of  line  and  of  conquest  to  the  said  John 
Whittet  Johnston  and  Wilhelmina  Johnston,  in  the  above  provi- 
sion and  the  security  granted  therefor;  but  the  service  was  ob- 
jected to  by  Mr  and  Mrs  Greig,  on  the  gpround,  that  the  fee  was 
fiill,  and  was  vested  in  Mrs  Greig  by  her  service  and  infefbnentSi 
The  Sheriff  sustained  the  objection.  The  pursuer  advocated  that 
judgment,  and  at  the  same  time  obtained  himself  served,  before  the 
Magistrates  of  Edinburgh,  as  heir  of  line  and  conquest  in  general 
to  John  Whittet  Johnston  and  Wilhelmina  Johnston ;  and  upon 
that  title  raised  an  action  of  reduction  of  Mrs  Greig's  service  and 
subsequent  titles,  and  declarator  of  his  own  right  as  nearest  and 
lawful  heir  of  line  and  of  conquest  of  Wilhelmina  Johnston  and 
John  Whittet  Johnston.  The  advocation  and  reduction  and  dech- 
rator  were  conjoined. 

Another  action  also  depended  between  the  same  parties,  axifldng 
out  of  the  succession  of  Mrs  Whittet,  widow  of  Mr  John  Whittet 
She  survived  her  husband  several  years,  and  died  in  October  1821. 
Mr  Whittet  by  his  settlements  had  allowed  his  widow  to  diqxise 
of  a  sum  of  L.500. 

In  1814  Mrs  Whittet  executed  a  trust-disposition  and  settle- 
ment, conveying  her  whole  property  to  trustees.  That  deed  directs, 
that  after  payment  of  the  testator's  debts,  deathbed  and  fonend 
expenses,  &c.,  the  trust-funds  *  shall,  with  the  accumulated  interest 
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tkereon,  be  paid  to  the  said  John  Johnston,  at  the  first  tenn  of  88  June  1831. 
IfufrifimM  immediately  after  he  shall  attnln  the  age  of  twenty-one    ^"^V^ 
yean  complete ;  but&ilinghissiirnving  that  term  of  Martinmas,  or  q^'^^^/'^ 
a  he  should  survive  that  term,  then  fidling  his  specially  disponing  ivhittet  or 
the  same  himself  I  appoint,  in  both  of  these  events,  my  said  tnis-  ^^^^ 
tees  to  aocnmulate  the  said  trust-funds,  adding  the  interest  there- 
to annually,  until  the  first  term  of  Whitsunday  or  Martinmas 
after  the  children  already  bom,  or  who  shall  be  born  of  my  daugh- 
ter, the  said  Jane  Whittet,  shall  all  attain  the  age  of  twenty-one 
years  complete,  and  then  to  pay  the  said  trust-funds  and  accu- 
mulated interest  to  such  of  them  as  shall  be  alive  at  that  term, 
equally,  share  and  share  alike ;  and  should  only  one  survive,  to 
pay  the  whole  to  him  or  her/    The  trustees  under  that  deed  were 
appointed  tutors  and  curators  to  John  Johnston  and  Mrs  Ghreig'a 
dildren  in  reference  to  these  trust-funds. 

Mrs  Whittet  died  in  1821,  alter  John  Johnston  had  become  of 
age.  The  principal  fund  left  by  her  was  a  debt  of  about  L.500, 
by  Mr  Miller  of  London.  This  debt  was  given  up  in  the  inventory 
of  the  personal  estate,  in  the  commissary-court,  by  one  of  the  trus- 
tees. John  Johnston,  in  the  factory  which  he  granted  before  leaving 
this  country,  gave  express  power  to  uplift  that  debt,  and  in  1825  the 
&ctor  recovered  the  principal  sum,  with  interest  John  Johnston 
liad  given  no  ^cial  instructions  as  to  the  disposal  of  that  fiind,  but 
he  had  in  general  directed  his  factor  to  pay  two  bills  of  L.200  and 
L300,  which  he  had  signed  for  his  finther  William  Glen  Johnston, 
but  without  saying  firom  what  fund  they  were  to  be  paid.  The 
factor  accordingly  paid  this  L.600  to  the  father,  and  received  firom 
him  an  heritable  bond,  payable  to  John  Whittet,  his  heirs  and  a»- 
ngnees.  The  trustees  under  Mrs  Whittet's  settlement  had  pre- 
pared a  conveyance  of  the  whole  trust-funds  to  John  Whittet 
Johnston,  but  accounts  of  Mr  Johnston's  death  reached  this  country 
before  the  deed  was  completed. 

Mr  Greig  claimed  the  trust-funds  under  Mrs  Whittefs  settle- 
ments as  curator  for  his  children;  and  Mrs  Ghreig  claimed  the 
LlOOO  of  accumulated  interest  on  the  L.5000,  and  L.SOO  of  ar- 
rears of  interest  which  had  been  paid  to  Mr  John  Johnston's  factor, 
these  sums  having  been  paid  after  Mr  Johnston's  death,  but  before 
die  accounts  of  that  event  had  reached  this  country.  On  the  other 
hand,  Mr  Glen  Johnston,  on  behalf  of  his  children  under  the  second 
marriage,  claimed  the  trust-funds  of  Mrs  Whittet  A  process  of 
multiplepoinding  was  brought  in  reference  to  these  sums,  which 
was  afterwards  conjoined  with  the  reduction  and  advocation. 
In  these  conjoined  actions  cases  were  ordered  by  the  Court. 
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28  JuM  1831.      Pleadai  for  thd  panaefS — 

L  The  riglit  to  the  IMOOO  vested  abtolntefy  in  Jokn  JdnMlnr 
ott  hie  attaiiiiiig  intjurity,  and  fvom  thet  tiaie  tbeieventoal  n^it  of 
Mn  Qreig  eeaeed.  The  obHgatkm  on  Mn  Gre%  to  pay  due  eom 
OB  John'e  atteiidiig  mi^oiity  was  abaoloto,  in  the  erentdf  Ue  efater 
not  eorriTiiig.  The  teetatoif's  intootien  was^  tiiat  &0  l^;acy  skoold 
be  paid  to  the  sunrmng  legatee  on  attatning  the  years  of  aaajaiikf^ 
U  ooe  of  die  legatees  predeeeased ;  and  the  inlemt  was  ordened  to 
be  aocmmdated,  and  to  be  paid  alcmg  with  the  prindpal. 

The  dause  in  jEiTonr  <tf  Mis  Oreig  was  merely  a  eonditioBal  in- 
stttntioDy  in  the  event  of  the  lq;acy  not  vesting  in  either  of  the 
legateeft  This  was  tihe  jdain  intention  of  the  testator;  hat  dat 
condidan  flew  off  the  moment  the  legacy  vested.  Tbe  beqocrt 
d6es  not  even  ex  figma  verboram  contain  a  sobstitiition ;  it  is  in- 
capable of  being  so  constrned.  If  eidier  of  the  legateea  had  left 
children)  no  person  oould  have  claimed  as  dieir  substitute.  The 
deed  merdy  declaxe%  diat  in  the  event  of  either  <rf  the  legatees 
dying  without  lawful  children^  the  survive  should  succeed  ;  and 
in  the  event  of  both  of  them  djfing  widiout  lawful  children^  Ids 
Greig  should  succeed.  But  it  does  not  provide  for  the  event  «f 
either  or  both  of  them  leaving  lawful  children.  It  has  been  finn^ 
that  clauses  silnilai  to  those  in  this  deed  do  not  form  a  snhstilaUon, 
but  only  a  eonditioiMd  insdtud<m,  which  is  defeated  by  die  mere 
existence  of  eUldr^i^  although  diey  should  not  survive  dkeir  pa- 
mt;  Oswald  r.  Boyd,  18  June  1680,  iSfaitr,  Ji. 2948 ;  Ballmitfne 
r.  Scotti  Deo.  1687,  Fol  Die.  M.  29d8;  Watt  v.  Formt,  8  Dee. 
1703,  FmaU.  M.  39M;  Lord  Royston  v.  Halibnrton,  le  Febw  1715, 
Bruee^  M.  3956 ;  Drummond  v.  Drommond^  7  July  1738^  JBOL 
M.  3002;  Primrose  v.  Lord  Advocate,  36  Feb.  1754,  M.  aOOS; 
Mitchekons  r.  Mitchekon,  15  Nov.  1830. 

Even  if  the  clause  had  contained  a  destinadon  in  die  usual  form» 
die  law  would  have  presumed,  unlesss  dear  evidence  to  the  oontraiy 
could  have  been  brought  frarward,  that  die  provision  contained  not 
a  substitution  but  a  ecmditional  institution,  as  die  subjeet  of  the 
provision  was  merely  a  legacy  of  a  sum  of  money.  Although  it  ii 
possible  to  entail  a  sum  of  money,  yet  the  presumpdon  of  law  is, 
that  such  destination  imports  merely  a  conditiomd  institution  and 
not  a  substitution.  The  principles  of  the  feudal  law  appear,  no 
doubt,  to  have  been  ^plied  at  one  time  to  provisions  of  this  descrip- 
tion ;  but  the  tendency  of  our  law  has,  in  modem  times,  been  dif- 
ferent, and  been  directed  to  the  protectum  of  such  provisions  firom 
being  encroached  upon  by  feudal  rules*  Even  in  some  okd  cases  it 
was  decided,  that  such  destinations  were  not  substitutions,. but 
merely  conditional  institutions;  and  the  matter  wsis  at  length  brought 
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to  tml  and  aoleBUily  decided  in  Ae  esse  of  Broim  v.  CWentry,  98  Jim*  idsi. 
3  Jose  179S»  &ir«  CJQuei.     That  dedskm  bat  been  held  as  fixing    ^"^V^ 
die  general  rale  of  kir^  and  baa  aeeordingly  been  followed  in  sob*  ^^^^/ 
sequent  cMes ;  SmpiUa v. Lord  SempiUi  15  Nor.  17M,  Jf.  8106;  Whittetor 
DmdiqyaBd  Otben  v.  Cmwfbrd,  2  June  1612 ;  Thomaon  and  Odiera  ^^^^^^ 

9.  Raid  and  Otben,  16  Nor.  1814;  Gordon's  Truateea  o.  Harper      ;- 

lad  Otkcts,  4  Dec  1821 ;  Lawaon  and  Otheia  v.  Stewart  and  p"^*"' 
Oikn,  24  Jan.  1826 ;  Didc  v.  Oilliea,  4  July  162&    See  iTory'e 
edidim  of  I^aL  liL  8.  44,  note. 

Nodu^  waa  done  afterwards,  in  reference  to  the  heritable  Beoa« 
ritf  granted  for  this  legacy,  which  could  hare  the  effect  of  changw 
\ag  the  conditional  institution  into  a  subslituiien.  The  heritable 
leeuiities  were  granted  when  John  Johnston  was  in  minori^;  and 
the  enly  effect  of  Ae  bonds  that  were  granted  was  to  increase  the 
lecmity,  and  eonld  not  operate  as  an  alteration  of  the  destination, 
mck  less  in  fevour  of  the  party  by  whom  that  security  was  given. 

IL  Even  if  this  had  been  a  contingent  substitutioB,  it  was  r^ 
iddsd,  aheredf  or  extinguished  by  ike  acts  of  John  Johnston  him* 
idf  and  his  fisctor,  after  be  had  attained  majority.  Pa]rmentof  the 
legacy  was  demanded  by  the  creditor;  and  the  defenders  cannot  found 
oa  Ihecr  own  delay  to  pay  these  sums,  for  the  purpose  of  enriching 
tkemsehres  at  the  expense  ci  the  representatives  of  the  creditor. 

John  Johnston  had  the  power  to  put  an  end  to  the  supposedsnln 
fltitution  if  it  ever  existed.  The  substitution  consisted  of  nodnng 
bet  a  bare  spes  sucoessionis,  dependent  upon  die  will  of  the  lega* 
tee,  and  terminated  as  soon  as  he  indicated  an  intention  that  it 
ikoiilddo  sa  Immediately  after  John  Johnston  attained  majority  he 
osUed  the  defenders  to  account;  nmch  oorreqpondenee  passed,  for 
tke  puqMMe  of  obtaining  a  settlement ;  a  state  of  accounts  was  pre* 
pared,  and  the  b^anoe  due  adjusted.  Of  that  balance  a  kige  snm 
of  arrears  of  mterest  was  paid,  while  the  remainder  of  the  axream 
of  interest  was  dedared  to  fonn  a  principal  sum.  The  whole  cor* 
reipoDdenea  shews  the  wish  on  the  part  of  John  Johnston  to  get 
|iayment  of  the  money,  and  that  the  delay  was  to  allow  the  do* 
finders  time  to  raise  die  necessary  funds  fiorr  that  purpose.  There 
is  no  evidence  of  intention  on  the  part  of  John  Johnston  that  Mrs 
Onig  should  sueeeed  him  in  the  provision.  His  determination  to 
get  payment  is  still  more  clearly  indicated  by  the  fectory  which  he 
granted  on  leaving  this  country,  the  special  instructions  which  he 
left  with  his  fector,  and  the  letter  which  he  wrote  at  that  time  to 
Ike  defender  2lx  Grdg,  The  fector  afterwards  made  repeated  ap- 
pUffltionsfflr  payment*  Mr  Greig  admits  the  intimadon  as  JBdicial 
lequisitiosiferpaymentof  the  bond.  The  feoloir  complains,  diat  he 
had  lest  a  fevDuroble  epportttnity  of  vesting  the  money .  Apayment 
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S8  June  IB3I.  of  L.1000  of  acciiinulated  interest,  and  L.800  of  arrears  of  interest, 
was  made  to  the  fiictor,  and  an  action  of  mails  and  duties  was  after* 
wards  executed.  All  these  proceedings  clearly  shew,  tliat  Jobn 
Johnston  considered  his  right  to  this  sum  absolute^  and  did  not  in- 
dicate any  intention  that  it  should  go  to  his  aunt,  but  to  his  own 
legal  representatives*  I^  therefore,  there  was  a  substitution  in  &- 
your  of  the  defender,  the  intention  to  put  an  end  to  that  was  dear- 
ly indicated  and  completed  by  the  acts  of  John  Johnston  himself. 
The  power  of  altering  and  extinguishiug  destinations  has  been  ex* 
erdsed  by  much  less  declarations  of  intention  than  occurred  in  this 
case;  Haldane  v.  Doke  of  Douglas,  15  Feb.  1753,  M.  13^8; 
Blair,  9  Feb.  1742,  BrowvCs  Stqy).  v.  718;  Jack,  &c.  v.  Lander, 
27  July  1742,  C.  Home,  M.  Il,d57.  And  the  doctrine  was  ais 
knowledged  in  the  case  of  Brown  o.  Coventry,  already  referred 
to,  that  proceedings  adopted  to  obtain  payment  were  eqnivalent  to 
uplifidng  a  legacy,  and  that  when  the  legacy  is  uplifted,  the  desti- 
nation flies  off.  It  is  no  suflSicient  answer  to  this,  that  the  money 
was  not  actually  paid.  That  does  not  alter  the  intention  of  John 
Johnston,  so  clearly  expressed.  It  was  no  &ult  of  the  legatee  that 
the  legacy  was  not  paid,  but  the  fiiilure  on  the  part  of  the  defend- 
ers to  implement  their  obligation  by  making  payment,  notwidi* 
standing  the  repeated  requisitions  upon  them  to  that  effect  The 
defenders  cannot  take  benefit  from  their  own  wrong.  It  is  sofli* 
dent  that  the  legatee  not  merely  indicated  an  intention,  but  did  all 
he  could  to  obtain  payment ;  Er$k.  iii.  3.  85,  and  9.  9 ;  Hutdiisoa 
V.  Drummond,  20  Jan.  1697,  Fount.  If.  2995.  But  fiirther,  the 
defenders  promised  to  pay  the  money,  and  assured  the  legatee  they 
were  using  their  exertions  to  raise  fimds  for  tiiat  purpose.  Sodi 
promises  are  held  to  be  pure  renewals  of  the  obligation,  free  fitm 
any  conditions  which  might  have  been  attached  to  the  original  one, 
and  which  would  have  been  extinguished  by  actual  payment ;  Doih- 
glas.  Heron  and  Co.  v.  Reddich,  1  March  1793,  M.  11,045. 

As  upon  these  grounds  the  legacy  vested  in  John  Johnston,  the 
pursuer,  as  his  nearest  heir  of  line  and  of  conquest,  is  entitled  to 
the  money,  and,  therefore,  Mrs  Oreig's  service  ought  to  be  reduced. 
The  Sheriff's  judgment,  repelling  the  pursuer's  claim,  ought  to  be 
advocated  and  altered,  and  the  pursuer  preferred  to  the  fundia 
medio  in  the  multiplepoinding. 


Defendan* 
Flaa. 


Pleaded  for  the  defenders— 

The  deed  of  Mr  Whittet  contained  a  substitution  in  Ibvour  of 
Mrs  Greig,  in  the  event  of  Wilhelmina  and  John  Johnston  dying 
witiiout  lawful  children,  and  that  substitution  was  repeated  and  re- 
newed in  the  subsequent  securities.  The  event  upon  which  the  sub- 
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stitution  depended  having  occurred,  Mrs  Greig  saooeeded  to  the  28  June  iS3h 
promoDS  in  question.  Bytheactsof  John  Johnston,  performed  after    ^^V^^ 
he  came  of  age,  and  especially  by  the  discharge  and  renunciation  q^°^  ", " 
ezecated  in  1821,  he  not  only  homologated  the  above  securities,  Whittet  or 
but  plainly  evinced  his  knowledge,  that  the  substitution  in  Mrs  o^hm^ 
Greig's  &vour  still  subsisted,  as  well  as  his  desire  tiiat  it  should     

xi  IT     *->  1  Defender*' 

continue  effectnaL 

At  the  time  Mr  Whittet  executed  his  settiemeuts,  Mrs  Greig 
was  his  only  daughter  in  life.  The  &ther  of  his  two  grandchildren 
had  at  tiiat  time  contracted  a  second  marriage ;  the  children  by  that 
second  marriage  being  in  no  degree  related  to  him,  it  cannot  be 
sapposed  to  be  his  intention  to  have  preferred  tiiem  to  his  own 
dai^hter,  in  the  event  of  his  own  grandchildren  dying  without  is- 
sue, and,  therefore,  he  provides  for  tiiat  event,  by  creating  a  sub- 
sdtntion  in  &vour  of  his  own  daughter.  The  clause  does  not  dis- 
tingoish  between  the  first  legatees  dying  before  or  after  the  term 
d  payment  .  The  only  event  contemplated  was  their  dying  witiiout 
lawful  issue.  On  that  happening,  the  substitution  took  effect,  and 
the  succession  opened  to  Mrs  C^reig. 

These  provisions  were  intended  by  Mr  Whittet  to  be  heritably 
secured,  and  very  soon  after  his  death  they  were  so ;  the  subsequent 
bonds  were  gpranted  expressly  in  fulfilment  of  Mr  Whittet's  inten- 
tion, and  by  these  bonds  the  provisions  were  made  a  real  burden  on 
the  heritable  property  which  Mr  Whittet  had  conveyed  to  Mrs 
Greig.  Whether  the  sum  in  the  bond  might  have  been  consider- 
ed as  moveable,  in  a  question  of  succession,  if  John  Johnston  had 
died  in  minority,  although  the  heritable  security  was  accepted  of  by 
his  tutors  and  curators,  stiU,  if  the  legatee  when  he  comes  of  age, 
chooses  to  ratify  and  confirm  that  mode  of  investment,  the  case  is 
the  same  as  to  his  succession  as  if  he  had  paid  out  the  money  in  that 
way  himself.  In  this  case  John  Johnston  not  merely  acquiesced  in 
that  security,  but  adopted  and  homologated  it,  and,  by  his  own  deed, 
dedared  tiiat  he  wished  the  money  to  remain  on  heritable  security. 

The  provisions  in  question  tiien,  although  relating  to  money,  are 
not  like  a  mere  legacy,  but  are  heritable,  and  it  is  in  that  view 
alone  the  question  of  substitution  or  conditional  institution  can  be 
considered. 

As  the  destination  is  to  be  considered  as  an  heritable  destination, 
the  clause  in  Mr  Whittef  s  settlements  must  be  held  to  be  a  sub- 
sdtntion,  and  not  a  conditional  institution ;  Stair ,  iii.  5. 51 ;  Ersk»  iii. 
8. 44;  Campbell  v.  Campbell  and  Macmillan,  12  June  1740,  KUJL 
M,  14,855,  affirmed  on  appeal ;  Fouke  v.  Duncans,  1  March  1770, 
M.  8092  and  14,861. 

If  the  dause  in  Mr  Whittef  s  settiements  import  a  substitution, 
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S8  June  183L  then  the  pravUons  <fid  not,  either  at  the  time  of  {MiyneBt,  or  any  af- 
ter period,  6o  vest  in  John  Johnston  »  to  deacend  to  his  hein-«t- 
hw  at  his  death.  On  the  oontraiy,  by  the  fedlore  of  lawfol  h 
of  his  body,  Mrs  Oreig,  the  sabstiitate  sub  oonditione,  came  to 
ceed.  As  he  was  not  prohibited  per  expresson  irmn  altering  tk 
destination,  he  might  have  done  so  by  a  habile  deed ;  but  he  ei^* 
cuted  no  such  deed,  and,  therefore,  he  could  not  make  up  a  tide  is 
his  own  person  by  special  tenriee.  1£  Mrs  Greig  had  made  up  do 
title,  he  must  have  charged  her  to  enter  heir,  and  then  reqaiied  her 
to  denude  in  his  fiiyour* 

Even  if  he  evinced  an  intention  to  alter  the  subslitotian  in  Mn 
Greig's  favour,  yet  unless  he  had  actually  executed  a  feimal  dead 
to  that  effect,  the  pursuer  could  not  be  deprived  of  her  right  A 
party  cannot  put  an  end  to  a  destination  of  a  feudal  sul^act  by 
merely  indicating  an  intention  to  do  so^  unless  he  aotoally  eairy 
that  intention  into  effect,  by  executing  a  deed  effeetual  in  law. 
Wherever  a  destination  is  <mce  made,  particularly  in  regard  to  he- 
ritage, it  ought  not  to  be  held  as  altered  without  the  cleanest  evi- 
dence of  a  design  to  evacuate  it  None  of  the  acts  of  John  Joha- 
ston,  founded  on  by  the  pursuer,  can  be  fidriy  interpreted  as  evincing 
so  decided  an  intention.  John  Johnston  neither  demanded  nor  had 
awish  to  receive  any  part  of  tiie  principal  sum;  and  as  he  had  done 
nothing  to  frustrate  the  substitution  in  Mrs  Oreig's  &vour,  he  could 
not  suppose  that  it  was  at  an  end.  He  knew  he  was  a  creditor  io 
a  destination,  which,  if  he  did  not  expressly  alter,  would,  at  his  death, 
if  he  had  no  lawful  issue,  go  to  hb  aunt  The  substitution  still 
snbristed,  and  must  subsist,  unless  tiiere  had  been  an  express  altera- 
tion ;  and  he  knew  this  from  consenting,  after  he  came  of  age,  that 
tiie  heritable  security  should  still  remain  in  force,  bodi  as  to  the 
principal  sum  and  part  of  the  arrears  of  interest  The  various  al- 
leged requisitions  for  payment,  founded  on  by  the  pursuer,  prove 
nothing  more  than  that  John  Johnston  desired  to  have  payment 
of  the  bond,  but  do  not  afford  the  slightest  evidence  that  he  had 
any  intention  to  evacuate  the  substitution  in  &vonr  of  Mrs  Gre^. 
The  letter  aaid  to  be  written  to  Mr  Ore%,  immediately  before  leav- 
ing this  country,  was  never  received.  Even  the  fiictory  and  note 
of  instructions  only  required  payment  of  the  bond  at  Whitsunday 
1826,  provided  5  per  cent  of  interest  was  allowed  6<nn  Martinmas 
preceding.  This  was  agreed  to  by  Ifr  Oreig;  and  Jdm  Johnston 
died  two  months  prior  to  Whitsunday ;  but  neither  the  fiacfeory  nor 
the  instructions  indicate  an  intention,  that  the  power  given  to  the 
fiictor  to  receive  the  money  was  for  the  purpose  of  affecting  Iifo 
Grreig's  right  of  succession. 
A  demand  for  payment  by  tiie  creditor  of  an  heritable  debt  affords 
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no  presumption  of  an  intention  to  change  the  nature  of  the  debt  ^  J^^n^JS^l. 
fiom  heritable  to  moveable;  ErsL  ii.  2.  16.     The  presumption  in  j^^^^^j,^ 
this  case  was,  that  John  Johnston's  object  in  getting  payment  of  others  v. 
the  bond  was  to  reinvest  it  in  favour  of  himself  and  the  heirs  of  ^j^f'^^n^'^ 
the  existing  investiture.     The  defender  Mrs  Greig,  being  the  heir  Others, 
of  the  investiture,  imder  the  substitution  in  her  fether's  settiements, 
she  is  entided  to  succeed  to  these  provisions,  both  the  prior  lega- 
tees having  failed  without  lawful  issue,  and  therefore  her  service, 
as  heir  of  provision,  is  not  liable  to  reduction.     It  was  incompetent 
for  the  defender  to  obtain  a  special  service  in  the  face  of  Mrs  Greig's 
titles;  and,  on  the  same  ground,  she  ought  to  be  preferred  in  the 
maltiplepoinding  for  the  arrears  of  interest  that  had  been  paid,  and 
her  children  ought  to  be  preferred  for  the  sums  left  by  Mrs  Whit* 
tet,  their  grandmother. 

On  advising  cases,  die  following  opinions  were  delivered  by  the 
Judges  of  the  First  Division: 

The  Lord  President. — Referring  to  the  record  for  the  facts  and  Opinion  of 
dates  in  this  case,  it  appears  to  me,  that  Inuch  argument  is  wasted  ^^^'^ 
as  to  the  true  construction  of  old  Whittef  s  settlement,  viz.  As  to 
whether  the  provision  to  J.  W.  Johnston,  his  grandson,  is  to  be 
held  as  a  pure  legacy,  and  subject  to  the  law  applicable  to  such,  and 
whether  the  destination  to  Mrs  Greig  is  to  be  held  as  a  substitution 
or  conditional  institution. 

These  are  questions  which  it  would  have  been  necessary  to  con- 
sider, if  the  provision  to  J.  W.  Johnston  had  rested  on  old  Whit- 
tet's  settlement.  But  it  does  not  so  rest.  After  old  Whittet's 
death,  the  tutors  and  curators  of  Mrs  Greig,  then  an  infiwt,  who 
were  also  the  guar.dian8  of  John  W.  Johnston,  also  an  infant,  and 
creditor  in  tiie  provision,  granted  to  him  an  heritable  bond  over  Mrs 
Greig's  estate,  containing  tiie  destination  of  old  Whittet  to  her, 
fidling  John.  It  is  true,  that  this  being  done  by  John's  tutors, 
merely  for  security,  could  have  no  effect  on  his  succession*  But 
John  became  of  age,  when  he  certainly  had  it  in  his  power  to  regu- 
late his  succession  as  he  pleased.  For  though  there  was  a  destina- 
tion of  old  Whittet  engrossed  in  the  heritable  bond,  yet  there  was 
no  prohibition  or  restriction  to  prevent  him  from  altering  that  des- 
tinatioo,  which  he  might  have  done  in  many  ways. 

But  he  lived  for  several  years  after  he  became  of  age,  leaving 
Ihe  provision  of  his  grandfEither,  not  standing  on  his  settiement, 
bat  on  heritable  bond  taken  to  him  by  his  tutors,  with  the  destina«<^ 
tion  in  £E»rour  of  his  aunt,  Mrs  Greig. 

He  made  no  alteration  of  that  destination, — he  drew  the,interest 
of  the  heritable  bond, — he  took  a  partial  payment, — ^he  may  be  even 
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28  June  1831.  g^^^^  {^  q^  manner,  to  have  himself  taken  a  renewal  of  the  heritable 
bond,  with  the  destination  in  favour  of  Mrs  Greig.  For  he  re- 
nounced the  heritable  security  over  certain  lands,  and  restricted  Ui 
security  and  infeftment  over  the  remaining  lands,  which  is  niiidi 
the  same  as  if  the  original  bond  had  been  out  and  out  discharged, 
and'  a  new  bond  taken  by  himself  over  the  other  landSj  or  over  tlie 
iands  of  another  person. 

Therefore,  I  hold  the  destination  of  old  Whittet  in  favour  of 
Mrs  Greig  to  have  been  adopted,  ratified,  and  renewed,  by  Mm 
himself.  Then,  did  he  ever  alter  it  ?  Certainly  not  in  any  way  dot 
could  affect  this  provision  now  made,  by  his  own  act  and  de^  aa 
heritable  estate  in  his  person.  All  that  he  did  was  to  appoiata 
factor  when  he  went  abroad,  with  instructions  to  uplift  the  money; 
but  neither  he  nor  his  &ctor  did  uplift  it  Nay,  they  did  not  evea 
make  any  formal  requisition  or  judicial  demand  for  payment,  even 
if  that  could  have  altered  the  nature  of  the  subject  from  heritaUetn 
moveable,  still  less  did  he  indicate  any  wish  or  intention  to  alter 
the  destination  in  &vour  of  Mrs  Greig. 

But,  even  if  he  had  done  all  these,  it  would  not  do.  Reqnio- 
tion,  or  even  an  action  for  payment,  followed  by  decreet,  does  not 
render  an  heritable  bond  moveable,  the  presumption  being,  that  the 
creditor  only  meant  to  lay  it  out  on  some  other  lands.  Nor  wooU 
the  most  express  declaration  of  his  wiU  in  a  formal  testament  have 
carried  the  bond  to  any  other  person  than  the  heirs  in  the  bond. 

But  diere  is  not  the  slightest  evidence,  even  of  the  most  informal 
kind,  that  he  had  altered  his  intention  as  to  the  destination  in  &vmir 
of  Mrs  Greig.  There  is  nothing  but  a  few  letters  from  him  and 
his  factor,  not  relating  to  his  succession,  but  to  the  payment  of  the 
money ;  and  these  addressed,  not  to  the  debtor  in  die  bond,  bat  to 
her  husband,  to  whom  a  formal  requisition  of  judicial  demand  would 
not  have  been  sufficient  without  calling  his  wife. 

Therefore  I  am  dear  that  the  bond  remained  heritable,  and  that 
the  destination  in  it  to  Mrs  Greig  never  was  altered,  or,  as  fiu*  as 
I  see,  even  intended  to  be  altered.  But  then  the  arrean  of  in- 
terest due  on  it  were  moveable,  and  must  go  to  John  Whittet  John-' 
ston's  executors,  whoever  they  are. 

There  is  a  separate  fund  left  by  John  Whittet  Johnston  in  db* 
pute  under  the  following  destination  of  Mrs  Whittet,  the  widow  of 
old  Whittet.  She  conveyed  her  whole  property  to  trustees,  and 
specially  the  sum  of  L.511,  owing  to  her  by  Miller  of  Uneobi^ 
Inn^  with  orders  to  them  to  pay  it  to  the  said  John  Whittet  John- 
ston, (with  the  accumulated  interest,)  at  the  first  term  of  MardniiMii 
after  hh  majority ;  but  failing  his  surviving  that  term,  or  if  he 
should  survive  that  term,  <  tiien  fiuling  his  speetally  dbpomi^  the 
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( same  hflto0elf,  I  appoint,  in  both  of  thdse  erents,  ifay  tnisMCi  to  ss  June  I83i. 
<  ncctnnttliite  the  Mid  tiruat^funds  until  diie/  &0.  mA  th«ti  ptby  th^    v«^-y^>i^ 
tame  to  Mrs  Grieg's  children.     The  trtisteea  do  not  app«&r  to  hAve  ^S!^"  *""* 
ftcted,  and  Mille^^  the  debto^^  after  some  correspondence,  paid  up  whitut  or 
the  mmiey  to  J6hn  Whittet  Johnston's  ^etor  nftei*  h4  tvent  ftbtotid,  q^""* 
and  the  money  Wm  upplidl  t6  pity  off  some  debts  of  his  fiither^  Olen     — 1— 
Johnston*  ^Pj"^!^"  ^ 

Biit  ftll  this  wtks  unwaitftnied^  Millet  had  no  right  to  pay  up 
Ae  money  to  John  Whittet  Johnston  or  hid  factor.  It  the  trusteed 
of  old  Mm  Whittet  did  not  ehoose  to  acoept  or  aet,  all  parties 
ahodld  hate-  applied  to  htiv«  a  ciMtot  bonis  Appointed^  who  must 
tste  held  the  money  in  terms,  and  for  the  purposes,  of  her  trust- 
deed;  and  we  mxM  hold  It  at)  sitill  rested  in  the  fSBUstor,  for  such  pur- 
poses; and  as  John  Whittet  Johnston  has  not  specially  disponed  the 
ttme  himsdi^  it  must  be  held  by  the  faetor^  or  by  some  person  ap- 
pobted  by  the  Court  ti>t  Mrs  Oreig's  children,  in  terms  of  the  old 
Ittdy's  Mtllement 

Lord  AkJTmy.-^This  is  a  ease  of  importance^  both  as  concerns 
the  parties,  and  as  respects  the  question  of  law* 

There  ate  two  claims  brought  under  discuteion ;  the  one  arising 
from  Mr  Whittef  s  settlement,  and  the  other  from  that  of  his  widow, 
Mrs  Whittet. 

IMi  As  to  Mr  Whittet's  settlement  The  claim  as  to  the  L«5000 
depends  partly  od  the  meaning  of  the  terms  used  by  Mr  Whittet  in 
his  settlement,  and  partly  on  that  important  doonment,  the  discharge 
sad  renunciation,  and  restricted  heritable  security  taken  by  Mr 
lohn  Johnston  himself  after  his  majority  in  18^1 ;  and  also  in  his 
aeqatesoence  in  that  ifftangement  for  several  years  thereafter. 

The  foundation  and  origin  of  the  right  arises  and  depends  on 
die  import  of  Mr  Whittef  6  settlement  If  no  right  is  created  tfaere-> 
hy)  then  Mr  Johnston^s  dedatttion  in  1881  cannot  alter  its  natnre ; 
bat  it  is  a  most  important  document^  in  ^Ephlinli^  the  laiention  ot 
iD  eonoetned. 

The  primary  ques^M,  therefor e^  is^  what  is  the  import  of  Mr 
Whittef  s  settlement  of  1802  relative  to  the  L.  5QW  ?  Whe^er 
dees  it  mean  a  odnditioiial  institutioD,  or  a  true  and  proper  substi* 
tnlion  ? 

'  In  deeld^  a  qnesdett  of  dus  naturo^  the  intention  of  the  party 
is  ever  the  governing  principle.  This  would  lead  into  a  most  te** 
dhiis  ^iMBlrion  and  eimmination  at  all  th^  decided  cases^  and  cam- 
paring  the  tlans^  there  occurring  with  die  one  now  in  question.- 
Aft  this  is  proper  for  forming  an  opinion  on  the  matter,  but  very 
saneoeasttiy  to  detail  on  the  present  occasion.    All  that  is  necessary 
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se  June  1831.  seems  to  state  briefly  the  grounds  upon  whicli  it  is  apprehended 
^"^^Y^^    ^^^  ^^e  ^^  ^^  Whittet,  in  his  settlement,  intended  a  true  sob- 
Johnston  and  gtitution,  and  in  no  respect  a  conditional  institution. 

1.  Mr  Whittet  had  already  giv^  a  portion  with  his  second 
daughter  when  she  married  Mr  Glen^Td&hsfon.  This  was  a  sepa- 
rate provision  for  grandchildren, — a  burden  laid  on  the  eldest  daugh- 
ter Jane,  evidently  the  persona  prsedilecta  of  Mr  Whittet. 

2.  The  words  used  by  Mr  Whittet  are  strong  and  peculiar:  <  It 
'  being  provided,  that,  in  the  event  of  the  death  of  either  of  the  said 

<  John  and  Wilhelmina  Johnston  without  lawful  children,  ike  sur- 

<  vivor  shall  succeed  to  the  share  of  the  predeceaser ;  and  in  the 

<  event  of  the  death  of  both  without  lawful  children,  the  said  Jane 

*  Whittet  and  her  foresaids  shall  succeed  to  the  whole  of  what  is 

*  herein  provided  to  them.' 

3.  Mr  Whittet,  in  the  general  destination  clause  of  his  settle- 
ment, calls,  after  the  feilure  of  his  children  and  grandchildren,  and 
the  heirs  of  their  bodies,  <  his  sister's  children,  Henry  and  Janet 
^  Johnston,  equally  between  them.' 

4.  Upon  Jane  Whittet's  succeeding,  she  is  taken  boimd  spedally 
to  pay  L.1000  to  Mr  Glen  Johnston,  evidently  marking  Mr  Whit- 
tet's intention,  that,  failing  the  grandchildren,  Mr  Glen  Johnston 
should  receive  no  more  of  that  fund» 

5.  Mr  Whittet  appears  to  be  so  anxious  to  preserve  theL.5000 
as  a  separate  fund  that  Mr  Glen  Johnston  is  not  allowed^  as  &- 
ther,  to  be  administrator  for  his  children ;  but  Mr  Whittet  consti- 
tutes tutors  and  curators  of  his  own  to  manage  that  provision. 

6.  It  was  most  natural  for  Mr  Whittet  to  wish,  that  fidling  his 
grandchildren,  his  funds  should  return  to  his  own  daughter,  and  hii 
own  connections.  What  concern  could  he  have  for  Mr  Glen 
Johnston's  children  by  another  lady  ?  He  was  not  bound  to  pro- 
vide for  them.  On  the  contrary,  it  was  more  agreeable  to  the  feet 
ings  and  propensities  of  human  nature,  to  look  prospectively  on  such 
&mily  with  jealousy  and  suspicion. 

7.  The  provision  of  the  L.5000,  with  its  interest,  is  not  payable 
or  exigible  till  majority.  If  a  failure  before, that  period  is  to  be 
held  at  common  law  a  lapsed  right,  then  for  what  end  or  purpose 
could  so  anxious  a  clause  be  devised,  but  to  constitute  a  real  and 
proper  substitution  ? 

The  extrinsic  circumstances,  if  they  may  be  so  called,  are  no  less 
material,  and  cannot  be  overlooked. 

1.  The  trustees  named  by  Mr  Whittet,  and  who  accepted,  are 
most  correct  men,  and  some  of  them  well  versed  in  law  business ;  and 
it  appears  that,  soon  after  Mr  Whittet's  death,  they  authorised  their 
ward,  M)3S  Jane  Whittet,  .to  grant  an  heritable  bond  precisely  in 
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terms  of  the  settlement     This  occurred  first  in  1804,  and  was  re-  S8  June  1831. 
newed  in  1814.     It  is  hardly  possible  to  conceive  that  this  step    ^^^^^^'^^i 
would  have  been  taken,  unless  it  had  been  to  secure  the  provision  others  v, 
I  in  a  stable  form,  and  as  following  out  Mr  Whittet's  intention^.        Wbittct  or 

2.  But  what  puts  an  end  to  all  dispute  on  the  subject,  is  Mr  others. 
Mn  Johnston  himself,  after  his  majority,  taking  the  heritable      ,  ,  ' 
security  in  the  same  terms*     It  marks  two  things ;  first,  that  he  was  q^^ 
ooDflciouB  that  it  was  the  intention  of  his  grand&tber  as  to  the  mat- 
ter ;  and  second,  that  he  dien  had  no  intention  to  alter  that  desti- 
natioii. 

If  Mr  Johnston  had  taken  up  his  money,  and  lent  it  out  in  the 
stme  terms,  no  doubt  could  have  existed.  But  what  difference 
does  there  exist,  when  he  took  such  security  from  his  own  aunt  ? 
But  the  matter  does  not  rest  merely  upon  the  bond;  for  Mr  John- 
ston allows  it  to  continue  in  that  shape,  without  the  least  objection, 
for  several  years. 

The  terms  of  Mr  Whittet's  settlement,  and  the  heritable  bond 
accepted  by  Mr  Johnston  conjunctly,  are  sufficient  grounds  for  the 
decision  of  this  cause. 

The  pursuers  have  resorted  to  much  authority ;  but  it  must  be 
evident,  that,  in  a  question  of  this  kind,  above  all  others,  the  whole 
depends  upon  the  special  circumstances  of  each  case.  No  doubt 
there  have  been  general  principles  of  law  laid  down,  as  applicable 
to  such  questions,  and  they  have  been  well  elucidated  by  the  Court. 
But  it  is  always  to  be  remembered  that  <  ex  facto  jus  oritur.' 

The  pursuers  rely  much  on  the  case  of  Brown  v.  Coventry, 
2  June  1792 ;  but  it  is  apprehended,  that  the  very  principles  which 
are  there  laid  down  ought  to  r^ulate  the  determination  of  the  pre- 
sent case.  In  short,  ihe  true  consideration  for  the  Court  is,  what 
is  the  intention  of  the  testator  ?  and  where  that  is  clear,  there  is  an 
end  of  controversy.  In  these  questions,  there  has  been  a  certain 
diange  in  the  law,  arising  from  the  most  natural  causes.  Perhaps 
down  to  1750  or  1760,  there  was  hardly  any  provision  created  but 
what  had  either  a  substitution,  or  clause  of  return,  at  least  if  the 
prorision  was  considerable ;  and  most  of  them  were  either  heritable, 
sua  natura,  or  constituted  real  burdens.  And  as  mere  personal 
honds  were  frequently  created  and  granted  in  the  same  terms,  it 
was  natural  to  consider  them  as  feuda  pecuniae,  and  so  interpret 
them  in  the  same  way. 

In  such  personal  obligations  the  law  presumed  too  much,  and  in 
the  prepress  of  time  that  presumption  was  held  most  properly  not 
to  operate  so  strongly  as  formerly.  The  case  of  Coventry  can  be 
carried  no  farther.     It  has  been  always  held  a  correct  decision. 
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Tbe  esise  most  aoi^of  oob  to  the  F^WItj  iiad»  iodeedf  19  a4i  eanct 
epitome  ^f  it,  is  tbftt  of  Smith  tu  Smith*  H  Oecr  1710,  M.  8»19. 

In  th$  Ia»(  pboe,  the  pwiq^rv  6^mKl  ^  gr^  de^l  iqioo  the  oo»* 
duct  of  Mir  Chr%,  in  the  d^l^yiog  of  unddag  pnyinoa^  whoo  tiw 
sfuae  wii3  so  peremptorily  demiP^J^d.  Aod  it  «oom«  to  bo  «ii;viod, 
tlmt  it  constitute^  a  sort  of  porspmil  oawoptioo  to  tho  eloinu  B«t 
the  answer  to  this  ig  obvious* 

1,  The  fact,  if  ooy  thing  is  in  it  at  idl^  must  be  pfOTodi  wid  it 
must  be  e^ti^bllsheds  that  the  delay  wss  orealsd  for  o  wiator  pur* 
pose.  If  the  period  is  looked  at  when  the  demand  was  so 
torily  mitde,  |i  far  more  natural  qause  may  be  aiaigaod  for  not 
plying  with  the  deittand<.  Unless  a  poison  had  it  in  his  ooffMb 
few  men  in  Scotland  oould  at  thot  time  havo  commanded  X^JMKKk 

%  Mr  Johnston  was  in  no  worse  situation  than  other  crodilois 
who  have  their  money  well  secured,  and  ciMuiot  get  poymoot  with 
all  their  exertions ;  and  if  Mr  Johnston  oould  qnatUy  oiiy  damage 
by  the  non*payment,  there  may  arise  in  certain  ceses  ^  ohdai  of 
dami^s ;  but  no  such  thing  is  alleged  here. 

3.  The  delay  of  payment  deprived  Mr  Johnston  of  QO  powsr 
over  his  property*  He  could  have  assigned  his  bond-  He  eoold 
have  transferred  it  to  whom  he  pleased ;  end  whot  is  nacres  if  hs 
inclined)  in  ten  minutes,  and  in  ten  lines,  he  ocvid  have  aynihilatsj 
the  substitution,  wi  settled  his  provision  aa  he  chcae- 

The  plea  of  the  pursuer,  that  the  whole  is  to  be  held  moveahle 
or  personal,  as  payment  was  demanded,  would  bo  subveraivo  ef  ths 
whole  principles  of  suocession  in  Ae  law  of  Scotland,  mi  ought  not 
to  be  listened  to  for  a  moment 

Sd,  The  setdement  of  Mrs  Whittet  in  1814 

This  is  still  more  clear. 

She  executed  a  tniat-deed.  Her  whole  preperty  mm  vested  in 
trustees,  for  the  behoof  of  such  as  might  be  conc>aniod« 

The  right  cannot  be  taken  out  of  ti^m  without  the  otder  of  taw. 

Tho  destioatian  ai^d  condition  of  her  settlement  is  moet  pocnUiKv 

The  accumulotod  fnods  <  are  to  be  peid  to  the  seid  John  JohiK 
«  ston  at  the  6rst  term  of  Martinnw  immedistely  «ftar  he  stefl  a^ 
<  tain  thf^  age  of  twonty-one  years  eompleles  but  iuUng  his  svrvjvmg 
« that  term  of  Martinmas,  or  if  he  should  si«nrive  tilmt  W9h  then 
*  fiiiling  his  specially  disponing  the  same  himsell&  I  ^ppemW'  &e> 

Now,  as  it  is  admitted  that  Mr  Johnston  did  no  svdi  thlQg,  how 
can  the  will  of  the  testator  be  disregiMPded? 

Every  step  taken  after  his  death  was  null  and  void,  and  cammt 
avail. 

Even  the  terms  of  Mrs  Whittet's  settlemeot  are  a  strong  cor- 
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rtbonirion  «f  jite  m  tke  meftning  of  her  huaband,  when  he  exe-  ^  ^^'^^  ^^l 
Oiled  imwMemsnt  in  1802.  ^^^^V^*^ 

Johnston  and 
Others  i;. 

Lofd  Craipe.^^My  <^iiiion  differs  from  thai  which  haa  now  been  wbittet  or 
ghrea  by  my  brother.    The  interests  of  the  parties  must  be  regu-  ochlra^ 
hied  by  the  tenna  of  Mr  Whittet's  settlement^  although  liable  to     —^ — 
modificatbn,  in  consequence  of  after^eyents..  Coun?'^  ^ 

Tlie  danae  <rf  substitution  upon  which  Mrs  Greig  founds,  ap- 
peiBTS  to  me  to  be  confined  entirely  to  the  case  of  both  Mrs  John- 
itei's  children  dying  before  majority.  This  appears  from  the  con- 
stnietion  of  the  dause,  as  well  as  from  the  probable  intention  of 
tbe  testator.  Two  cases  are  provided  for ;  1st,  of  one  of  the  chil- 
dren dying  befidre  majority;  2dly,  of  both  children  dying,  in 
vUdi  case  tlie  fund  was  .to  go  to  Mrs  Greig.  But  wheneyer  any 
of  the  children  attained  majority,  th^  substitntioti  was  at  an  end. 
fi]r  tUs  proriaioiiy  one  of  the  children  haying  survived  majority, 
wa&tat  Mrs  Greig  nor  her  children  are  entitled  to  succeed.  Al- 
though snhstittttians  are  now  sustained  even  as  to  moveables,  they 
do  not  imply  any  limitation  upon  the  institute,  who  may  uplift  the 
nosey  and  do  witli  it  as  he  chooses.  He  may  qiend  it  the  mo- 
n«it  he  geta  it,  or  he  may  anign  it  to  a  atranger  gratuitously,  in 
thidi  case  the  sdbatitntion  is  put  an  end  to.  In  this  case,  there- 
fore, by  the  money  being  uplifted  from  the  general  representatives 
of  the  testator,  and  lent  out  upon  a  bond,  the  effect  of  the  substi- 
tntioB  ceased.  If  tlie-money  had  been  lent  out  to  a  stranger,  and 
in  general  terms^.  this  cannot  be  doubted.;  but  the  clause  which  has 
been  thrown  into  the  heritable  bond  does  not  alter  the  case.  It  is 
prorided,  that  no  right  competent  to  Mrs  Greig  should  be  taken 
sivay;  and  if  there  had  been  a  clause  of  ^return  or  prohibition 
against  altering  the  succession^  as  regulated  by  the  testator,  her 
being  the  bonower  of  the  money  would  not  have  altered  her  right 
Bat  she  had  no  right,  after  John  Johnston  attained  majority,  which 
he  could  not  put  an  end  to ;  and  if  even  the  bond  had  intended  a 
linifeirtioD,  it  would  have  been  of  no  avail,  because  the  right  com- 
petent to  John  Johnston  could  not  to  any  extent  be  restrained,  by 
any  act  of  diose  who  had  the  management  of  his  affairs,  done  while 
lie  was  «  minor.  The  arrangements  which  followed  afiter  Mr  John- 
ston^ m^ority  cannot,  in  the  smallest  degree,  affect  the  rights  of 
dtt  parties ;  non  id  agebatur ;  and  what  was  done  for  the  accommo- 
dation ot  die  debtor  cannot  be  explained  to  injure  the  creditor's 
aadoubted  right.  The  defenders  cannot  take  benefit  from  their 
baring  refused  or  delayed  payment  of  the  money  when  it  was  de- 
manded,— lettt  of  nil  if  that  was  done  under  this  idea,  that  when 
tbe  money  was  jpaid,  Mrs  Grdg's  right  of  succession  terminated. 
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28  June  183K  The  debtors  in  the  bond  contrived,  in  various  ways,  to  pos^Moe 
payment  until  Mr  Johnston  died.  In  such  cireumstances,  it  does 
not  appear  to  me  that  the  defenders  can  avail  themselves  of  the 
circumstance  of  payment  not  having  been  made.  The  case  ap> 
pears  analogous  to  that  which  occurred  some  years  ago  from  Roi- 
burghshire,  where  a  party  contrived  to  throw  obstacles  in  the  maf 
of  a  service,  whereby,  and  in  consequence  of  the  party  intending 
to  serve  having  died,  ihe  party  opposing  the  service  came  to  ha?e 
the  right  of  succession.  In  that  case,  there  was  an  action  of  (fah 
mages  brought  by  the  representatives  of  the  party  whose  service 
had  been  interrupted,  and  full  damages  were  g^ven.  In  the  civ3 
law  there  is  a  tide,  <  si  quis  aliquem  testari  prohibuerit' 

The  judgment  of  the  Sheriff,  in  refusing  to  serve  the  pursuer  as 
heir  of  line,  I  cannot  approve  of.  Where  there  is  a  service  of  one 
in  a  particular  character,  there  can  be  no  after*service  in  the  suae 
character  without  reduction  of  the  former ;  but  there  is  nothiiy  to 
hinder  two  services  to  proceed  at  the  same  time,  or  afiter  one 
another,  when  the  claims  and  characters  of  the  parties  are  different: 
thus,  after  a  service  as  heir  of  line,  one  may  serve  as  heir  of  con* 
quest,  or  of  provision,  or  of  tailzie,  or  vice  versa. 

As  to  the  clause  in  the  heritable  bond,  I  do  not  think  it  had  Ae 
smallest  effect  of  altering  the  destination,  or  injuring  the  rights  of 
any  of  the  parties,  as  matters  stood  at  Mr  Johnston's  death. 


Lord  Gillies. — I  have  given  all  the  attention  in  my  power  to  this 
case.  It  is  one  of  great  importance  in  point  of  law,  as  well  as  to 
the  parties ;  and  after  attending  particularly  to  the  opinions  express- 
ed  by  two  of  your  Lordships,  I  have  considerable  hesitation  as  to 
the  judgment  that  should  be  pronounced  in  this  case,  yet  my  opinion 
rather  leans  to  that  expressed  by  Lord  Craigie.  I  do  not  wish  to 
trouble  your  Lordships  with  going  over  all  the  circumstances  of  the 
case.     I  shall  shortly  state  the  view  which  I  take. 

I, think  we  are  relieved  from  considerable  embarrassment  in  this 
case,  by  the  decisions  which  have  been  referred  to  in  these  papers, 
and  particularly  by  the  decision  in  the  case  of  Brown. 

It  was  first  held  that  the  Roman  law  regelated  the  succession  in 
moveables,  and  then  we  came  to  adopt  the  same  rules  as  to  move* 
able  succession,  as  was  applied  to  heritage.  They  went  too  &r 
in  &vour  of  feudal  notions.  I  think  this  was  corrected  in  the  case 
of  Brown.  The  summing  up  of  that  case  may  be  stated  in  two 
sentences.  According  to  Mr  Bell's  report  of  that  case,  after  the 
Judges  had  delivered  their  opiniims,  Lord  Eskgrove  is  reported  to 
have  said,  ^  Then  the  Lord  Justice-Clerk's  opinion  is,  that  a  man 
'  may  make  a  proper  substitution  in  money,  but  that  when  the  in- 
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<  tendon  to  do  so  is  nor  dearly  explained,  the  Roman  law  must  re-  88  June  1831. 
<gnlate  the  question/      To  which  Lord  Justice-Clerk  replies,  j,/^^^^*^^ 

<  That  is  my  opinion/     In  that  opinion  I  entirely  concur.     It  is  othen  «. 
stated  in  fewer  and  better  words  than  I«could  have  stated  it     When  Wbittet  or 
the  intention  to  create  a  proper  substitution  is  not  clearly  explained,  Others, 
then  the  Roman  law  must  take  effect.     Now,  keepinir  that  principle  ^  tt — ^ 
m  view,  I  come  to  the  circumstances  of  the  case.  Court 

What  was  the  intention  of  the  testator,  as  indicated  by  his  set- 
flement  He  does  not  leave  his  heritable  property  separately,  but 
he  leaves  his  whole  effects  to  his  daughter,  on  condition  that  *  she 
shall  pay  to  each  of  my  grandchildren,  John  and  Wilhelmina 
Johnston,  the  sum  of  L.2500  at  the  first  Whitsunday  or  Martin-* 
mas  after  they  respectively  have  attained  the  age  of  twenty-one 
years  complete,  with  the  legal  interest  of  the  same  from  and  after 
the  first  term  of  Whitsunday  or  Martinmas  af)»r  my  death,  ay 
and  until  the  same  is  paid ; — it  being  provided,  that,  in  the  event 
of  the  death  of  either  of  the  said  John  and  Wilhelmina  Johnston 
without  lawful  children,  the  survivor  shall  succeed  to  the  share 
of  the  predeceaser ;  and  in  the  event  of  the  death  of  both  with- 
out lawful  children,  the  said  Jean  Whittet  and  her  foresaids  shall 
succeed  to  the  whole  of  what  is  herein  provided  to  them.' 
It  appears  to  me  that  this  is  a  conditional  institution ;  and  in  one 
point  of  view  it  must  be  admitted  to  be  complete,  for  it  will  be  ob- 
vious that  the  condition  si  sine  liberis  is  clearly  expressed.  If  they 
were  to  die  without  children,  dien  Mrs  Greig  might  succeed ;  but 
Aere  is  no  provision  made  in  the  event  of  their  leaving  children. 
Bit  the  ease,  that  one  of  the  children  had  died  in  minority,  leaving 
children  behind,  there  cannot  be  a  doubt  in  that  case  that  the  con- 
dition upon  which  Mrs  Gbreig's  right  depended  was  completely 
vacated — ^the  event  did  not  happen  upon  which  alone  her  right  ex- 
isted. But  again,  suppose  one  of  them  dies  in  minority  leaving 
children,  and  suppose  these  children  also  predeceased  and  died 
before  the  period  when  the  provisions  would  have  been  payable  to 
theit  parent,  would  not  the  succession  have  gone  to  their  represen- 
tatives ?  I  mean  to  the  representatives  of  the  children.  Would  not 
the  conditional  institution  be  evacuated  ? 

But  if  a  substitution  of  money  is  really  intended,  the  intention 
most  be  clearly  expressed.  Now  what  I  go  upon  is,  what  was  the 
intention  of  the  testator  ?  Looking  at  the  intention  of  the  testator, 
it  is  impossible  to  hold  that  his  intention  to  make  a  substitution 
here  is  clearly  expressed,  or  indeed  explained  or  expressed  at  all. 
The  instructions  are,  that  at  the  first  term  after  they  arrive  at  ma- 
jority, the  money  shall  be  paid.  Can  we  bold  that  it  was  really 
not  intended  to  be  paid,  because  it  actually  was  not  paid  at  the 
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S8  junt  iteK  time  ?  TI10  momwt  the  money  was  paid,  the  petended  sabsdtiitiaii 

flew  off.    If  ih#  money  had  been  paid  to  Mr  John  Whittet  John- 

8tos»  there  was  an  end  to  the  natter,    I  do  not  say  the  money  wm 

impn^erly  withheld*  although  there  nay  h^  in  ^  tmmmtlHmm 

of  the  ciae»  noon  far  the  jMrifai  M^gdag  •d>    I  «sitertaSn  bo  sndi 

afNBieB;  hot  lot  lint  Im  llie  caae  or  no^  iHbat  1  am  inquirii^ abeat 

.  is  the  intention  of  Mr  Whittet.    The  moment  it  is  admitted  tliat 

the  money  was  intended  to  be  paid,  when  the  term  of  payment 

anived  the  qnestioa  is  at  an  end.    His  intention  dearly  wiis»  tbal 

that  which  he  directed  to  be  done  was  to  be  done,  and  most  U 

held  as  having  been  done.    That  is  the  view  I  take  of  the  matter. 

Bnt  it  is  said  that  snbseqnent  ptweedings  took  plaee^  by  whieh  dte 

money  was  lent  out,  and  the  destination  fited.    But  the  heritaUe 

bond  was  not  directed  to  be  taken.    Mr  Whittetgave  no  direction 

in  his  settlement  for  that  being  done ;  this  is  not  in  fulfilment  of 

any  intention  eaqpressed  by  the  testator.    Then,  as  to  the  kodiag 

cut  of  the  meiteyf  that  td^es  place  by  a  proceeding  to  which  Ma 

Whittet  Johnston  was  no  party.    He  was  under  pnpiUarity  at  the 

time.     It  would  be  hard  if  his  interest  should  be  injured  by  mch  s 

proceeding  when  he  came  of  age,  because  he  did  not  imnsediateiy 

demand  payment  of  the  mooey.    After  he  did  come  of  age»  yea 

are  to  judge  of  what  then  were  his  intentions^  bytaking.a  complete 

view  of  all  that  he  did.    Now,  he  not  only  avails  hinaelf  of  the 

provisions  in  his  fiivonr,  by  drawing  the  interest,  but  he  inaati  os 

a  setUenent    Look  at  die  tenns  of  tiM  setdement    <  Sinte  of  jths 

*'  sums  due  b^  Mr  and  Mrs  Greig  to  Mr  John  Jdinsten,  in 

« ef  the  deoeaaed  Mr  Whitte^s  deed  of  settlemeat.'    The 

am  said  to  be  due  to  him  not  in  terma  of  the  heritable  bond*  tet 

in  terms  of  Mr  Whittet's  setttement    Then  he  giants  diachaiges; 

bat  in  these  he  declares  exprenly  the  same  shall  remain  and  subsist 

in  full  force  and  effect^  ^  in  the  whole  heads,  tenor,  danaea  andcoB^ 

<  tents  of  the  same,  in  fiiveur  of  me,  my  heirs,  executon  and  socv 

<  cessoTS,'  &e.  I  do  not  think  amy  infierence  can  be  drawn  tma  them 
disdhavges,  as  evincing  an  acknowledgment  of  die  cenditiDnal  snlK 
stkntion;  on  tlie  contrary,  the  provisions  are  dedared  to  be  ae* 
cured  to  him,  his  heirs  and  successors. 

Bnt  I  come  to  a  more  in^K^tant  point  in  regard  to  intention,  fx 
it  appears  to  me  not  to  leave  a  doubt  as  to  what  his  intention  wbl 
I  do  not  found  merely  on  his  having  demanded  payment,  although 
that  is  a  most  important  ingredient  in  estimating  his  intentions. 
But  he  did  demand  payment  He  leaves  instructions  witib  his  f^ 
tor  to  get  payment.  He  mys  the  sum  must  be  paid  at  Martittma^ 
i»r  that  five  per  cent,  interest  will  be  demanded  till  Whitsunday, 
and,  at  all.  evenli,  the  sum  must  be  paid  at  that  term.     In  the  qae^ 
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tiaii  of  ia(eiiti<m»  it  Ui  of  M  coMeqaen^  whetbiw  Mr  Owg  gofr  28  jud«  laau 
that  letter  or  iioti*«-*U  ^ewrly  ]]|dic«t««  w  inteotmi  to  grt  payment    ^^^v^^ 
Thn  b«  ffm  to  South  Amerioiii  md  before  Mt^  witi  b#  repeats  ^"^^  '"^ 
hii  uw^aniotiow  «3  to  g#tti«g  iiayineiitt    Now*  if  John  >¥bittet  whutct  w 
Johnston  did  intend  that  ike  aubttitatioa dumUi  boavnilaUo  to  Mr  q^^ 


Of^  was  it  not  thoa  obyiouf  tbtt  it  wif  noooBanry  for  Um  to  4e* 
dn^iii?    Ho  ii  goiog  o«t  to  South  Ameiioa.    Ho  does  not  00a*  ^J^ "^ 
Wvpbte  duit  he  bi  not  to  fotwro.    Ho  requiroi  the  money  lo  be 
pMd;  and  believiag  the  money  wooU  be  paid  at  Whitaimday^  he 

writes  to  his  factor  diat  he  hopes  he  will  see  and  get  a  proper  iil- 
veiliafat  finr  it.  What  ia  the  inferemce  from  all  thia»  bat  an  indi- 
cation of  his  intsntioQ)  that»  in  tho  eveat  of  his  dyings  the  money 
would  go  to  his  representatives;  therefore,  if  he  did  not  intend  to 
alter  the  suhelittttioii,  he  shouhl  not  have  eoUed  up  the  memy»  or 
If  he  did  ao^  ho  should  hare  given  instraelioas  to  hia  fiietor  to  lend 
il  OQt  again  in  the  same  teimsb  I  do  w]»t  wish  to  detain  your  Lord" 
siiips  longer  i  but  looking  to  the  whole  matter,  I  muat  own  that  I 
«n  sse  no  dbear  proof  that  it  was  Mr  Whiltetf  a  intention  te  make 
a  iiiiistitv(ien»  and  if  aueh  bad  been  made,  it  was  the  intentiim  dF 
JoluMton  to  defeat  it 


Tke  Jadgea  being  equatty  divided  b  pinion,  theepiniona  of  the 
Jdgts  of  die  Second  Ittvisien  and  ef  the  permanent  Lords  Ordi- 
mry  w«re  requested  on  the  fii^wing  questiona : 

1.  Whether^  by  virtue  of  the  deed  of  aatdcmont,  e^eouted  by 
M  Mr  John  Whittet,  dated  IS  May  18(0,  in  relation  to  the  {mw- 
fmon  of  L.5000^  now  in  dispute  between  theae  pardes^  Mrs  Oreag 
il  ealidsd  te  sneoeed  to  it  under  the  snhstitiition  or  doatinntien  in 
herinmnr? 

Qr,  Whether  the  settlement  is  to  be  oensldered  aa  a  oondidoua} 
asdtntkm,  and  that,  as  Jchm  Whittet  Johnston  surrived  the  tmm 
sf  payment,  and  died  without  isne,  the  suceession  opened  to  his 
ora  hflim  and  repraaentetivea  ? 

%  Whatoiver  would  have  been  the  right  of  sneoession,  if  the  pnw 
tisba  of  L.^QM>  had  rested  on  old  Whittet^  settkoscsit,  Whodier 
tke  conduct  of  John  Whittet  Johnston,  in  regard  to  the  heritable 
hssd  taken  to  him  by  his  tutom  for  said  L.aOOO,  operated  as  aoon«« 
firmation  ot  the  destination  therein  contained  in  &vour  of  Mm 

QMig? 

8^  Sopposing  John  Whittet  Johneten  to  have  thereby  adopted 
and  eanfimied  die  deadnatian  in  fiiveur  of  Mm  Grmg,  Whether  hia 
mhssquent  eondoct  and  instructions  to  his  &ctor,  en  the  eve  of  his 
goiBg  abroad,  and  the  conduct  and  proceedings  of  his  &cter  and 
agent,  and  also  the  condttot  and  proceedings  ef  Mr  and  Mrs  €hreig, 


542 


DECISIONS  OF  THE 


No.  135. 


Johntton  and 
Others  «. 
Wbittetor 
Greig  and 
Others. 


88  June  1831.  operated  as  an  extinction  of  said  destination,  so  as  to  open  the  sac- 
cession  to  the  L.5000  to  his  own  heirs  and  representatiyes  ? 

4.  Whether,  in  all  the  circumstances  of  the  case,  the  right  to  the 
L.5000  in  dispute  belonged,  upon  John  Whittet  Johnston's  death, 
to  his  legal  representatives,  or  to  Mrs  Greig  ? 

5.  Whether,  by  the  trust-deed  and  settlement  of  Mrs  Whittet, 
dated  12  December  1814,  and  ihe  subsequent  proceedings  thereto, 
the  sum  of  L.d30,  &c.  ought  to  be  laid  out  for  behalf  of  Mrs  Oreig's 
children  till  diey  shall  come  of  age,  and  to  be  then  divided  between 
them? 

Or,  Whether  said  sum  now  belongs,  or  ought  to  be  pud,  to  Uie 
heirs  and  representatives  of  John  Whittet  Johnston  ? 


Opinions  of 

consulted 

Judges. 


The  opinions  of  the  consulted  Judges  were  as  foUow — 
Lard  Jugtice^Clerk. — Query  \st. — On  attending  to  the  terms  of 
the  provision  in  the  deed  of  settlement  of  John  Whittet,  of  the  12th 
of  May  1802,  I  am  of  opinion  that  it  must  be  viewed  as  a  condi* 
tional  institution,  and  that  Mrs  Greig  is  not  entitled  to  succeed  to 
the  sum  of  L.5000,  which  was  provided  to  the  testator^s  granddiil- 
dren,  John  and  Wilhelmina  Johnston.     The  deed  binds  Mrs  Gie^ 
and  her  foresaids  to  pay  to  each  of  them  L.2500  <  at  the  first  Whit- 
sunday or  Martinmas  after  they  respectively  have  attained  the  age 
of  twenty-one  years  complete,  with  the  leg^  interest  of  the  same^ 
from  and  after  the  first  term  of  Whitsunday  or  Martinmas  after 
my  death,  ay  and  until  the  same  is  paid ;  it  being  provided,  that, 
in  the  event  of  the  death  of  either  of  the  said  John  and  Wilhel- 
mina Johnston  without  lawful  children,  the  survivor  shall  succeed 
to  the  share  of  t^e  predeceaser ;  and  in  the  event  of  the  death  of 
both  without  lawful  children,  the  said  Jane  Whittet  and  her  fixe- 
saids  shall  succeed  to  the  whole  of  what  is  herein  provided  to 
them.'     Here  the  term  of  payment  is  positively  defined  as  to  these 
provisions ;  and  while  t^e  legatees  are  entitied  to  the  interest  book 
the  death  of  the  testator,  there  can  be  no  doubt,  that  when  that 
term  of  payment  did  arrive,  the  legatees,  or  the  survivor,  who  is, 
by  the  subsequent  words,  declared  to  succeed  to  the  share  of  the  one 
predeceasing  <  without  lawfiil  children,'  are  or  is  entitied  to  insist 
against  the  general  disponee  for  immediate  payment  of  the  whole 
provision. 

As  John  Whittet  Johnston,  who  survived  his  sister,  did  also  sur- 
vive the  term  of  payment,  the  provision  was  not  only  fully  vested 
in  him,  but  must  be  considered  as  held  by  Mrs  Greig,  whether  m 
virtue  of  the  heritable  security  or  not,  is  of  no  importance,  from  and 
after  the  term  of  payment,  solely  as  his  debtor  and  on  his  account. 
I  am  further  of  opinion,  that,  according  to  the  principle  recog- 
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niged  in  the  case  of  Brown  against  Coventry,  there  is  not  to  be  found  SB  June  \S9\, 
in  this  clause  such  clear  and  predse  words  as  are  necessary  to  show     ^''^v*^ 
tbat  a  direct  substitution,  as  in  a  tailzied  succession,  was  intended  othen'vL'" 
bv  the  testator.     It  is  manifest  that  there  was  no  sort  of  restriction  Whittet  or 
on  the  grandchildren's  right  to  dispose  of  their  provisions,  the  moi-  0(^<S^ 
ment  that  the  term  of  payment  arrived, — ^there  being  no  such  sti-  ■ 

piilation  as  occurs  in  the  subsequent  deed  of  Mrs  Whittet,  that  if,  ^^^j^^ 
after  majority,  the  legatees  should  die  without  executing  a  deed  dis-  JTadges* 
posing  of  their  legacies,  they  should  descend  to  Mrs  Greig's  chil* 
dren. 

Query  2d. — I  am  of  opinion,  that  the  proceedings  of  the  tutors 
and  curators  of  Mrs  Greig,  or  of  John  and  Wilhelmina  Johnston, 
in  regard  to  the  heritable  securities  granted  for  the  above  provi- 
sions, and  the  conduct  of  John  Johnston  in  regard  to  them,  do  not 
aifect  the  question  as  to  the  proper  construction  of  Mr  Whittefs 
setdement,  or  alter  the  relative  interests  of  the  parties  in  his  suc- 
cession. 

Qitery  Sdl — I  also  consider,  that  none  of  the  proceedings  adopted 
by  John  Whittet  Johnston,  in  regard  to  die  instructions  to  his  fieu;* 
tor  or  otherwise,  can  be  held  as  equivalent  to  an  actual  alteration 
of  the  destination  of  the  provision  of  L.5(M)0,  supposing  it  establish- 
ed in  Mrs  Greig's  fetvour  by  his  grand&ther's  settlement ;  and  that 
the  proceedings  of  Mr  and  Mrs  Chreig  cannot  be  held  as  operating 
an  extinction  of  said  destination. 

Qmy  4ih, — I  am  of  opinion,  that,  under  the  construction  which 
I  entertain  of  the  clause  of  destination  in  Mr  Whittefs  settlement, 
the  L.5000  in  dispute  belongs  to  the  legal  representatives  of  John 
Whittet  Johnston. 

Query  6th. — I  am  of  opinion,  that,  according  to  the  true  con* 
stniction  of  Mrs  Whittet's  settlement  and  subsequent  proceedings, 
the  sum  here  referred  to  ought  to  be  laid  out  for  behoof  of  Mrs 
Oreig's  children  till  they  become  of  age. 

Lord  Mackenzie. — I  rather  think  tiie  provision  in  question  is  a 
Mbstitution.  The  primary  provision  is  die  obligation  to  pay  at 
majority  to  John  and  Wilhelmina  Johnston,  not  expressly  to  their 
heiiB.  But  it  appears  certain  that  heirs  of  their  bodies  were  im- 
deistood  and  intended ;  for,  in  the  case  of  either  having  children, 
the  other  is  not  to  succeed  to  that  one's  share ;  nor  is  Jane  Whit- 
tet, the  general  disponee,  to  succeed,  iso  that  the  children  must 
bare  been  intended  to  take.  The  clause  is  then  to  be  read,  *  to 
*  each  of  John  and  Wjlhebnina  Johnston,  after  they  respectively 
<  have  attained  the  age  of  twenty*one  years  complete,  and  to  the 
'  heirs  descended  of  their  bodies ;'  and  then,  ^  in  the  event  of  the 
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«  death  of  either  wMiout  obiUhren^  th^  stinritor,  ftnd  th^  hdn  i^ 

<  scended  of  hb  or  her  body»  shall  soceMd  to  the  tahuM  of  tht  ^i^ 

<  deceaser ;  and  in  the  eteni  of  the  death  of  both  iHthoat  dbitdMi) 

*  Jane  Whittet  shall  soeeeed)  and  the  hefrs  of  her  b6dy,  a&d  her 

*  assi^need.'  The  gtanter  had  made  a  destinattoi  very  neariy  »• 
milar  respecting  John  and  Wilhelndna  Johnston  in  bis  dbpoddsi 
of  the  estate.  Jane  Whittet  gets  it  to  herself)  atid  her  heirs  sal 
assignees  i  but  the  Johnstons  mly  lo  the  hdrs  of  their  bodies,  la 
this  way,  in  req>eet  to  eaoh  ^btn,  there  is  a  destiiUition  diftttiaf 
very  little  from  a  destination  to  A,  and  the  heirs  of  A's  body; 
whom  failing,  to  B,  and  the  heirs  ^  B^s  body  $  whom  fidUng,  to 
C,  and  the  heirs  of  C's  body,  and  to  Ci  assignees.  And  Ais  ist 
destination  of  a  sum  bearittg  interest  Uiongb  not  payable)  L  e.  tk 
prineipal  not  payable  iflimediatdy.  For  I  InoHiie  to  hold  the  ia^^ 
terest  to  have  been  payable  Imme^Kately  for  the  alfanefit  df  tht 
ohildren ;  while  1  hold  that  llie  term  of  payment  of  tho  prindpil 
sum  to  each  of  these  two  nominees  was  his  or  her  own  m«)otitf ; 
and  to  the  heirs  of  the  body  of  eadi  nominee  the  term  leettti  to 
have  been  immediately  on  the  death  of  their  pareM)  aad  to  Jaae 
Whittet)  in  oase  of  her  eneceediflg  to  this  asoney,  it  seems  to  hate 
been  payable  immediately  on  her  snrvivaaoe^  NoW)  all  tidi  bebg 
ptovided  by  a  tniEm  having  reason  to  desire  to  exdode  the  heiis  of 
law  of  the  two  Johnstons,  John  and  WiDielnuna,  and  havli^^,  hi 
the  preyious  destination  of  his  heritable  property,  aotually  exchidsd 
those  very  heiis  of  law,  while  he  called  John  and  Withefauna 
Johnston,  and  that  by  ealling  only  the .  heiia  of  thehr  bodice  hi  a 
sabetitntion  of  hdrs)  in  such  drcunetanoes,  I  diink  it  more  mk 
and  agreeable  to  the  probable  inference  as  to  his  intention  to  hold 
this  provision  also  to  hare  l>ee&  a  subsd tntien  rather  than  a  eondi- 
tionai  inatitutiofi^  To  the  first  qoeslion,  therefore^  I  woidd  m^ 
swer  afirmatively ;  and  negatitely  to  the  alternative  qneaiioii  wMk 
is  attached  to  it 

2.  In  this  view,  the  second  question  must  of  course  be  answered 
in  the  attmiative*  But  in  the  view  dmi  the  provisioB  relative  to 
the  L»5Wa  had  been  inefely  a  cenditianal  institution  of  m  legacy 
fatended  to  ftU^  aftd  fiittiiig^  by  tiw  v«itlag  of  the  legacy,  I  daak 
tUs  seeond  question  ought  to  be  amwered  in  die  native.  I  ds 
not  tiiink  that  tiie  taking  of  heritable  seeunty  fot  this  lefaey,  ia 
terminis^  eould  ohange  its  nature }  and  I  do  not  eee  tliat  evw  the 
adoption  of  Oat  security  by  John  Whittet  Jehnsteo,  in  the  My 
he  did  adopt  it,  made  any  ohango  In  this  respect  If  the  legacy 
wae  merely  qualified  by  a  conditional  i»tf  tution^  then  <  t^  hsi», 

*  okeeutoia,  and  stfsoesson,'  for  whose  bdKHrf  he  adopted  the  sosa^ 
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lity,  cannot  be  held  to  hare  been  the  conditional  institutes,  wkose  ^  June  1831. 
spes  snoeesslonis  liad  abready  ceased  to  esdst  before  be  adopted  it.      ^^^V^^ 

3.  I  ineime  to  answer  diis  question  in  the  aAnnative«    John  othetsv/ 
Whittet  Johnston  decidedly  intimated  his  desire*  and  Hiade  de-  Wbtctei  or 
isaads,  to  have  the  money  paid  up,  both  in  his  ovn  person  and  by  o^m 
his  mandatary ;  and,  therefore,  I  think  that  Mrs  Greig  ought  not      ^  ^  '  ■ 
to  benefit  by  her  fidlure  to  pay  it  up,  to  the  effect  of  taking  this  ^[^^ 
money  herself,  ondeir  a  destination  whidi  that  pajrment  would  have  Judgeik 
tfctiDgfiished.     There  is  not  a  trace  of  any  intention  by  John 
Whittet  Johnston  to  re-invest  in  such  a  manner,  such  as  would 

have  kept  up  the  destination  in  her  fiirour, — ^particularly  there  is 
no  direction  to  such  effect  left  with  his  mandatary.  He  must  have 
iatended,  by  recovering  pa3rment  of  the  money,  to  evacuate  her 
dumee  of  succeeding  to  it;  and  I  do  not  think  she  can  be  allowed 
to  baffle  tiiat  intention,  and  succeed  to  the  money  by  withholding 
payment  of  it 

4.  To  his  legal  representatives,  not  to  Mrs  Oreig* 

b.  To  the  heirs  and  representatives  of  John  Whittet  Johnston. 
It  was  competent  for  him  to  recover  the  money,  in  whidi  case  the 
substitution  ended.  But  he  did  recover  it,  and  mingled  it  with 
his  other  estate.  The  trustees  could  not  have  sued  him,  to  take 
it  from  him,  as  they  were  to  hold  it  subject  to  demand  on  his  part 

Lord  Monereijffi — I  concur  in  this  opinion. 

I  am  satisfied  in  regard  to  the  first  question,  that  it  was  the  in- 
tention of  the  testator  to  create  a  snbstitutiofi,  and  not  a  eondi^ 
tioDal  institution ;  and  I  am  of  opinion,*  that  thb  is  purely  a  quce* 
tion  as  to  the  true  intention  of  the  testator,  in  so  fitf  as  it  can  be 
diseovered  from  the  deed.  I  concur  in  Lord  Mackenaie's  reason^ 
log  on  this  point. 

I  had  at  first  considerable  doubt  on  the  point  invdved  in  the 
Ulh  question,  firom  the  precise  form  of  tihe  provision  of  dear  subetl' 
tadoB,  in  the  event  of  John  Johnston  dying  without  havit^  ^  spe» 
'  eially  disposed'  of  the  legacy.  But,  on  fiill  consideratkn,  I  aoiia^ 
sSned  to  think,  that  that  term  must  be  taken  ae  referring  to 
the  esse  of  the  money  remaining  imujJifted  in  the  hands  of  tibe 
trustees,  and  that,  by  actually  demanding  and  receiving  it,  and 
niihig  it  widi  bis  own  funds,  Jdin  Johnston  evacuated  the  substi- 
tatkn* 

On  the  other  points^  I  also  ooncar  in  Lord  Mackenzie's  opinion. 

Lard  New0im.r^l  am  disposed  to  ihisk  Lord  MadEenaie  r^ht  in 
his  view  of  the  first  question,  and  I  cotieur  with  hun  entirely  on  all 
the  other  points. 
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28  June  1831.  hord  Meioda^bank*— My  opinion  entirely  coincides  with  tbat 
formed  by  Lord  Mackenzie  and  Lord  Moncreiff.  At  first  I  mi 
inclined,  like  the  latter,  |x>  entertain  considerable  doubt  on  the 
point  involved  in  the  fifth  question ;  but,  for  the  same  reason  as 
that  assigned  by  his  Lordship,  I  have  arrived  at  the  same  god^ 
elusion. 


Opinions  of 

consulted 

Judgea. 


Lord  Glenlee* — In  answer  to  the  first  question,  it  appears  to  me, 
that  there  is  no  declaration  on  the  part  of  the  testator  of  any  in- 
tention to  the  contrary  sufficiently  distinct  and  explicit  to  take  die 
case  out  of  the  general  rule  which  was  laid  down  as  such  by  die 
Judges  in  the  case  of  Coventry,  with  reqpect  to  legacies  of  money; 
and,  therefore,  I  think  that  the  provision  in  £Bivour  of  Mrs  Greig 
fidls  to  be  considered  as  a  mere  conditional  institution,  whidi  eva- 
nished by  John  Whittet  Johnston  surviving  the  term  of  payment 

2d  Question. — In  answer  to  the  second  question,  it  appears  to 
me  that  nothing  was  done  by  John  Whittet  Johnston,  in  r^aid 
to  the  heritable  bond  mentioned  in  the  question,  which  could  ope- 
rate as  a  confirmation  of  the  destination  therein  contained  to  Mn 
Greig. 

3d,  4th,  and  5th  Questions. — In  regard  to  the  remaining  ques- 
tions, I  concur  in  the  opinion  expressed  by  Lord  Mackenzie  and 
Lord  Moncreiff. 


Lord  Corekoute. — I  am  rather  inclined  to  think  that  the  destina- 
tion to  Mrs  Greig  is  a  conditional  institution.  The  presumption  of 
law  is  against  a  substitution  in  the  case  of  a  moveable  sum  payaUe 
to  the  institute,  and  left  at  his  free  disposaL  The  destination  in 
this  case  is  not  to  John  Whittet  and  the  heirs  of  his  body ;  whom 
&iling,  to  Wilhelmina,  and  the  heirs  of  her  body ;  whom  fiiilii^,  to 
Mrs  Greig,-«-the  usual  form  of  a  substitution.^  Indeed,  no  sock 
right  was  meant  to  be  conferred ;  for  if  either  John  or  Wilhelmina 
was  survived  by  a  child,  though  the  parent  died  in  minority,  and 
the  child  survived  only  a  few  hours,  Mis  Greig^s  right  would  have 
been  evacuated*  In  this  respect,  the  destination  of  the  heritsi^ 
property  is  quite  different  firom  the  destination  of  tiie  legacies. 

If  a  substitution  existed,  therefore^  it  was  only  a  conditional  sob- 
stitution,  and  that  is  still  less  to  be  presumed  timn  an  ordinary  sub- 
stitution in  opposition  to  a  conditional  institution.  The  case  of  Bromi 
V.  Coventry,  mentioned  in  the  pleadings,  appears  to  be  a  precedent 
much  in  poipt  In  other  respects,  I  agree  in  the  opinion  of  Lord 
Mackenzie,  and,  in  so  far  as  the  interests  of  parties  are  concerned, 
I  arrive  at  exactiy  the  same  result. 
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Lwd  CrmffhHe* — In  thu  case  the  late  Mr  WUttet  was  married  to  ^8  June  isai. 
Ja^l  Tod,  by  whom  h^  bad  several  children,  none  of  whom  need    ^^V^^ 
be  nentioaed  e^u^pt  Margaret  and  Jane  the  defender  in  this  cause.  othersT.  ^" 

Margaret  nyinied  Mr  Glen  Johnston,  by  whom  she  had  a  son,  WbUtet  or 
John  Whittet  Johnston,  aqd  a  daughter,  Wilhelmina,  and  prede-  othenT* 
esMed  her  father.  7-; — 

Mr  Whittet  executed  a  settlement  of  his  whole  estate,  heritable  consulted^ 
sad  moyeable,  in  favour  of  his  only  surviving  daughter,  Jane,  Judges, 
whereby  h^  conveyed  the  whole  to  her,  the  heirs  of  her  body,  and 
htr  assignees;  whom  failing,  to  his  two  grandchildren  idready 
Bsm^  equally  between  them  and  the  heirs  of  their  bodies,  &c. : 

<  Bat  always  with  and  under  the  burdens  and  provisions  after  men- 
'  turned,  viz.  1.  Of  his  debts ;  2.  The  said  Jane  Whittet  shall  pay 
f  to  each  of  my  grandchildren,  John  and  Wilhelmina  Johnston,  the 
( gma  of  L.  2500  sterling,  at  the  first  term   of  Whitsunday  or 

<  Martinmas  afi^r  they  respectively  have  attained  the  age  of  twen- 

*  ty-one  years  complete,  with  the  legal  interest  of  the  same  from 

<  aad  after  the  first  twm  of  Whitsunday  or  Martinmas  after  my 

<  death,  ay  and  until  the  same  is  paid ;  it  being  provided,  that,  in 

<  the  event  of  die  death  of  either  of  the  said  John  and  Wilhelmina 

*  Johnston  without  lawful  children,  the  survivor  shall  succeed  to  the 

<  ahare  of  the  predeceaser ;  and  in  the  event  of  the  death  of  both 

<  without  lawful  children,  the  said  Jane  Whittet,  and  her  foresaids, 

<  shall  succeed  to  the  whole  of  what  is  herein  provided  to  them.' 

Here,  I  must  remark,  that  the  interest  is  ordered  to  be  paid  on 
the  principal  sum  firom  the  first  term  of  Whitsunday  or  Martin- 
m»  after  his  death ;  but  from  the  structure  of  the  provision  it  is 
dear  to  me  that  the  interest  was  not  to  be  paid  yearly,  but  in  whole, 
with  the  capital  to  the  children  on  their  coming  of  age ;  Ist,  Be- 
cause the  interest  is  not  ordered  to  be  paid  yearly  or  half  yearly 
to  them;  but,  2<%,  and  principally.  Because  it  is  declared,  that  *  in 
^  the  event  of  both  dying  without  lawful  children,  the  said  Jane 
'  Wlutte^  and  her  foresaids,  shall  succeed  to  the  whole  of  what  is 

<  herein  provided  to  them.'  Now,  what  was  therein  provided  to  them 
was  h.  2500  to  each,  payable  at  the  first  term  of  Whitsunday  or 
Martinmas  after  their  attaining  to  twenty-one  years  complete,  with 
interest  from  the  first  terms  after  his  death ;  and,  consequently,  as 
the  said  Jane  Whittet  was  to  succeed  to  the  whole,  being  princi- 
pal and  interest,  it  is  not  possible  that  the  interest  could  be  payable 
to  the  children  before  they  came  of  age ;  because  if  it  had,  it  would 
have  been  taken  out  of  the  destination  and  spent  on  their  education 
aad  maintenance,  and  their  aunt  could  not  have  succeeded  to  it. 

The  same  circumstances  lead  me  to  conclude,  that  Mr  Whittet 
Qieant  the  substitution,  or  rather  conditional  institution,  of  his  daugh- 
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28  June  1831.  ter  to  take  the  provisions  for  his  grandchildren,  in  case  of  thrir  deaths 
without  children,  should  endure  till  the  term  of  payment  only,  and 
was  then  to  be  at  an  end ;  because,  beyond  all  power  of  d^pnte, 
they  had  then  right  to  uplift  their  money,  principal  and  interest, 
and  if  they  chose  to  allow  the  capital  to  lie  with  iheir  aunt  unuplifit* 
ed,  still  they  could  naturally  call  for  their  interest  as  it  became  dae; 
and  if  they  did  so,  she  could  not  succeed  to  what  was  uplifited  and 
spent ;  yet  she  has  just  the  same  right  to  it  as  to  the  capital^  bodi 
being  destinated  to  her,  which  proves  to  me  that  the  destination  was 
intended  to  endure  till  the  term  of  payment  of  both  and  no  longer. 

I  must  further  remark,  that  the  sums  left  to  John  Jolmston  and 
his  sister  were  not  made  real  burdens  on  their  grandfather's  landed 
property  in  particular.  They  were  declared  by  his  settlement  to 
be  burdens  on  his  whole  estate,  heritable  and  moveable ;  and,  oan- 
sequently,  they  were  merely  personal  rights  to  the  grandchildren. 

Mr  Whittet  died  in  December  1802;  and  in  February  1804 
his  daughter  Jane,  then  a  minor,  with  consent  of  curators,  executed 
an  heritable  bond,  in  favour  of  her  nephew  and  niece,  over  her  land- 
ed property,  for  the  security  to  them  of  the  money  left  to  them  by 
their  grandfather.  The  clauses  in  her  father's  settlement  are  cor- 
rectly enough  detailed  in  the  bond,  in  which  there  occurs  this  de- 
daration :  <  And  in  the  event  of  the  death  of  both  without  law- 
^  ful  children,  I  and  my  heirs,  executors  and  assignees,  shall  succeed 
<  to  the  whole  of  the  said  sums,'  viz.  the  principal  and  interest, 
which  last  is  not  made  payable  yearly  and  termly,  till  after  the  term 
of  payment  of  both. 

Afterwards  Miss  Jane  Whittet  sold  the  lands  over  which  she  had 
granted  this  heritable  bond ;  but  having  acquired  others,  she  obtain^ 
ed  from  the  tutors  of  the  minors  a  renunciation  of  their  infeftment; 
and  in  1810,  after  she  was  of  age,  granted  another  heritable  bond, 
in  the  same  terms,  over  the  other  lands  which  she  had  acquired,  on 
which  infeftment  was  taken. 

As  John  Johnston  was  then  in  pupillarity,  and  his  sister  only 
about  twelve  years  old,  these  heritable  bonds  would  confer  on  diem 
a  security  for  their  money,  but  could  in  no  way  alter  their  rights, 
in  so  far  as  they  arose  out  of  Mr  Whittef  s  settlement 

In  July  1814  Wilhelmina  died,  whereby  her  brother  John  had 
direct  right  to  her  money;  and,  of  course,  the  whole  L.5000,  with 
interest,  was  due  and  payable  to  him  when  he  should  arrive  at 
twenty-one  years  of  age  complete.  Accordingly,  that  event  took 
place  in  July  1820,  when  he  demanded  a  settlement  with  his  aunt; 
and,  without  entering  into  particulars,  it  was  ascertained  that  there 
was  due  to  him  L.5000  of  principal,  and  L.2047  :  3  :  9  of  in- 
terest.    Before  this  Miss  Whittet  had  married  the  defender  Alex^ 
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ander  Grei^.     Tlie  statement  made  out  on  this  occasion  is  dated  2B  June  ]&3i] 
90  December  1820,  and  signed  by  Mr  Greig  and  John  Johnston.    ^— V^*^ 
L1047  :  3  :  9  was  paid  by  the  former  to  the  latter,  and  the  re-  ^"J^"*"  *"** 
fludning  L.  1000  was  left  in  his  .hands,  for  which  he  agreed  to  grant  whitut  or 
his  bill,  but  which  was  not  done,  though  he  afterwards  acknow-  qJ^^^j^"^ 

ledged  it  to  be  a  capital  sum,  bearing  interest. — ^  As  Mr  Johnston     

•(sBys  he)  wants  only  L.1000  at  present,  it  is  quite  proper  and  ^p^'JI,^^^'''^ 

<  reasonable  that  the  other  L.1000  (leaving  the  L.5000)  should  be  judges. 

<  brought  to  a  capital,  so  as  to  bear  interest  from  Martinmas ;  and 

<  I  shall  accordingly  give  him  a  bill  or  promissory-note  for  the  same, 

<  with  security  if  he  desires  it'  Although  Mr  Greig  did  not  give 
his  bill  or  note,  that  can  surely  not  make  any  difference  on  this 
question.  That  sum  being  interest,  must  be  held  to  have  been 
paid  and  re-lent  to  Mr  Grreig  by  Mr  Johnston. 

It  appears  that  Mrs  Greig  had  the  property  of  lands  called  Pit-> 
kindle  and  Ballmrdie,  and  also  Hoole  and  Franklidden,  over  all 
which  the  heritable  bond  1810  extended,  and,  wishing  to  have  the 
6ee  power  of  disposing  of  the  latter  two  subjects,  the  defender  ap- 
pfied  to  Mr  Johnston  to  renounce  his  security  over  them.  I  have 
already  observed,  that  the  heritable  bonds  having  been  granted  to 
John  Johnston  while  he  was  in  pupillarity,  could  make  no  change 
oft  the  rights  arinng  out  of  his  grandfiither's  settlement.  But  now 
when  he  had  attained  to  majority,  his  attention  was  called  to  it  by 
the  request  of  the  defenders,  that  he  would  renounce  his  infeftment 
o?er  Hoole  and  Franklidden,  and  it  was  in  his  power  to  recognise 
the  heritable  bond  in  whole  or  in  part,  or  rcfUse  to  hold  it,  by 
demanding  payment  of  his  money.  In  my  opinion  he  recognised  it 
as  a  right  in  his  lEavour,  but  to  a  certain  extent  only.  It  bore  a 
elanse  in  these  words :  ^  And  in  the  event  of  the  death  of  both, 
'  (riz.  John  and  Wilhelmina  Johnston,)  without  lawful  children,  I 

<  and  my  heirs,  executors  and  assignees,  shall  succeed  to  the  whole 
t  of  the  said  sums.'  Now  John  renounced  his  right  over  Hoole  and 
Franklidden,  as  desired  by  the  defenders ;  but  in  his  renunciation 
he  inserted  this  clause,  viz.  declaring  that  his  renunciation  should 
not  affect  the  heritable  bond  and  instrument  of  sasine  thereon, 
^  which  constitute  the  foresaid  principal  sum  of  L.5000,  and  interest 
^  due  thereon,  a  burden  upon  the  foresaid  lands  of  Pitkindie  and 

*  Ballairdie,  with  their  pertinents ;  but  the  same  shall  remain  and 

*  subsist  in  full  force  and  effect,  in  the  whole  heads,  tenor,  clauses 
^  and  contents  of  the  same,  in  favour  of  me  and  my  heirs,  executors 

*  and  successors,  ay  and  until  the  said  principal  sum  of  L.5000, 
'  and  interest  due  thereon,  liquidate  penalty  and  termly  failures,  if 

*  incurred,  therein  specified,  are  fully  satisfied  and  piud.' 

It  appears  to  me,  that,  as  this  renunciation  was  granted  at  the 
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desire  of  the  defend^  and  accepted  of  and  acted  on  by  ^RUy  it 
formed  a  contract  between  the  parties^  and  was  to  the  predte  me 
effect  as  if  the  defenders  had  renewed  the  heritable  b^ad  to  Mm 
Johnston,  his  heirs,  executors  and  sttcoessors,  Imd  left  out  tilie  cfawe 
of  destination  to  Mrs  Oreig. 

This  was  in  February  18QI,  and  mattem  appear  t6  have  beea 
left  in  the  same  situation  1^  the  hanrest  of  ISSd,  when  John  Joka- 
ston,  haying  been  in  bad  hedUh,  resdved  to  go  to  Bonrdeani,  aiii 
granted  a  &ctory  and  commission  to  Henry  Johnston,  joint  mtMgtt 
for  the  Leith  Banking  Company,  giving  him  full  power  to  uplift 
and  dischaige  all  sums  of  money  due  to  him,  and,  in  particnkry  Ae 
sums  involved  in  the  present  conjoined  actions ;  and  aooompMual 
it  with  instructions  to  intimate  to  Mr  and  Mrs  Greig  dal  tke 
money  must  be  paid  up  at  Martinmas  next,  182&.  He  also  wrote 
to  Mr  Oreig  a  letter,  dated  2  September  182ft,  inlbnaing  him  of 
the  factory  and  instructions,  <  to  act  for  me  in  my  absence,  mi 

*  particularly  to  receive  from  you,  at  Martinmas  first,  paymeat  ef 

*  the  two  bonds,  and  discharge  them.     As  I  formerly  mentioDed  to 

*  you,  it  is  of  the  utmost  importance  to  me  to  receive  payment  of 
'  these  bonds  at  that  term,'  &c. 

This  letter  is  not  forthcoming,  and  Mr  Oreig  says  that  he  hai 
no  recollection  of  it ;  but  his  want  of  reodlection  ariaes  from  Ae 
lapse  of  time  between  its  date  and  the  time  he  was  called  on  to 
produce  it ;  for,  in  my  opinion,  no  one  can  reasonably  doubt  tksl 
he  did  receive  it.  Mr  Johnston,  the  factor,  soon  af^  its  dato^ 
wrote  to  Mr  Greig,  saying  tiiat  his  constituent  had  aeat  the  aid 
letter  to  Mr  Gteig,  of  which  he  had  left  a  copy,  and  dciired  to 
know  whether  Mr  Greig  was  ready  to  comply  with  the  request  k 
it  Having  got  no  answer,  the  £Bictor  wrote  again ;  towlacb  Mr 
Greig  answered  in  a  few  lines,  that  he  would  see  the  frotor  sone 
of  these  days  regarding  his  constituent's  maltha. 

The  ftctor  again  wrote  Mr  Greig :  '  I  have  also  to  request  tke 
^  favour  of  your  informing  me  in  due  course,  if  you  hold  Mr  J»  W. 

<  Johnston's  last  letter  to  you,  (viz.  tiie  letter  2  Septeknber,)  a  pd- 

<  ficient  intimation  and  demand  for  payment  of  the  piineqial  sum, 
^  and  accumulated  interest  thereon,  of  the  bond  meationed  in  Mr 

*  Johnston's  said  letter.' 

Mr  Greig  made  no  answer,  which  obliged  the  ftctor  to  writo 
him  again,  begging  an  explicit  answer ;  and  at  last  Mr  Greig  was 
pleased  to  answer.  But  did  he  ask  what  letter  was  it  dot  was  al- 
luded to  as  having  been  written  to  him  by  John  W.  Johnston?  or 
did  he  deny  the  receipt  of  it  ?  No — he  wrote,  '  I  have  just  received 
^  your  letter  of  the  80th  ult« 

<  lliough  I  did  not  answer  your  last  in  writing,  I  have  repealed- 
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( ly  seen  asnd  q>oken  to  you  on  the  subject  since.     And  as  I  never  88  June  I83i. 

<  oooe  tbougbt  of  diq^uting  the  notiee  of  intimaUon  as  to  the  pay*    ^^^V^ 

<  mtvtkf  I  am  surprised  you  should  express  any  anxiety  on  that  q^^^.  ^^ 

<  point.'  Whittetor 

Tliat  Mr  Chreig,  therefore,  received  the  letter  of  2  September  q\^^^ 
aUk  admit  of  no  doubt,  although  it  has  now  escaped  his  recollec- 


tion ;  attd»  at  any  rate,  it  is  still  clearer  that  a  demand  for  payment  ^ns"uited^' 
wm  made  on  him  as  husband  and  manager  for  his  wife,  which  he  Judges, 
keid  to  be  sufficient ;  and,  accordingly,  it  is  proved  that  he  and  his 
wife  puhiidy  advertised  their  land  for  sale,  and  were  taking  other 
seanires  for  paying  the  debt  At  last  an  action  was  raised  against 
them  for  payment ;  but,  in  the  meantime,  John  Whittet  Johnston 
had  sailed  from  Bourdeaux  for  South  America,  and  died  at  sea,  in 
Mardi  1826,  whereby  the  action  abated. 

Sueh  being  the  frets  attending  this  cause,  in  so  far  as  it  relates 
to  the  LfdOOO  left  by  Mr  Whittet  to  his  grandson,  John  Whittet 
Johnston,  I  am  of  opinion,  in  answer  to  query  first,  that,  for  the 
reasons  already  explained,  the  institution  or  substitution  (for  which* 
erer  it  may  be  called  does  not  influence  me)  evanished,  and  was 
e?acuated  by  John  Johnston's  attaining  to  majority,  and  having 
right  to  receive  payment  of  the  principal  and  interest  thereon,  on 
the  principles  laid  down  by  the  Court  in  the  case  of  Coventry, 
fi  Jane  1792.  I  tiiink  that,  at  that  period,  the  right  to  the  money 
rested  in  him ;  and  that  Mrs  Greig  could  no  more  demand  the  ca*- 
pital  than  die  interest,  which  was  tiien  paid ;  her  right  to  both  be- 
ing constituted  by  the  same  words. 

To  queries  2d  andSd,  I  am  of  opinion,  that  the  granting  by  Mrs 
Greig  of  the  two  heritable  boniis  to  John  and  Wilhelmina  John- 
Sim  could  not  opiate  any  change  on  their  rights  as  constituted 
by  their  grand&ther^s  settiement,  forther  than  operating  as  a  secu- 
rity for  their  mmiey, — ^in  resq[>ect  that  both  were  in  minority,  John 
having  been  then  even  in  pupillarity ;  and  I  think  that  when  he 
became  of  i^,  and,  at  die  desire  of  the  defenders,  executed  a  re»- 
mmdatioB  of  these  bonds,  in  so  far  as  related  to  certain  subjects 
sootsined  in  them,  he  recc^^ed  <^  bond  as  a  security  only  in  fa- 
Teor  of  himself  Us  heirs,  executors  and  successors,  which  I  hold  to 
be  his  heir8-«t4aw.  And  this  deed  having  been  accepted  of,  and 
aeled  en,  by  the  defooders,  it  appears  to  me  to  have  the  same  effect, 
m  a  qoestion  with  them,  as  if  diey  had  granted  a  new  bond  for  the 
momjy  payable  |o  him,  his  heirs,  executoiB  and  successors. 

I  &rther  think  that  the  demand  for  payment  having  been  made 
by  John  Johnston  hims^,  and  rq)eated  by  his  factor  by  his  express 
mstructions,  the  defenders  cannot  derive  any  benefit  from  their 
baring  retained  the  money,  as  that  would  be  deriving  right  from 
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an  act  of  injustice.  Beyond  all  dispute  die  money  vaa  payaMe  to 
Johnston  in  July  1820.  If  he  had  then,  or  at  any  after  time,  got 
the  money,  it  became  his  own,  descendible  to  his  hetts,  and  I  do 
not  think  that  any  man  can  dispute  the  justice  of  the  16l8t  kv  de 
Regulis  juris.  ^  Quoties  per  eum  cujus  interest,  omditionem  nan 
<  impleri  fiat,  quominus  impleatur,  perinde  haberi,  ac  a  implete 
'  conditio  fuisset  quod  ad  libertatem,  et  legata,  et  ad  hseredom  is- 
^  stitutiones  perducitur.'  This  rule  is  of  course  adopted  by  our  in- 
stitutional writers.  If,  therefore,  the  payment  had  been  made,  I 
do  not  think  that  it  could  be  maintained  that  the  destinatioD  was 
not  evacuated.  The  defenders  admit  that  there  was  no  prohibitioa 
nor  restriction  upon  John  Johnston  to  alter  it. 

Their  words  are,  <  Now  the  defenders  do  not  deny  that  John 
^  Johnston  could  have  evacuated  the  destination  in  Mrs  Grreig's  fa- 

*  your,  by  a  deed  distinctly  expressing  his  purpose,  and  ccmtaiD- 

*  ing  apt  legal  clauses  for  accomplishing  it ;  but  they  have  yet  to 

*  learn  that  any  person  can  put  an  end  to  a  destination  of  a  feudal 
^  subject,  by  merely  indicating  an  intention  to  do  so.' 

In  the  first  place,  it  is  a  gratuitous  assumption  that  the  gih  <rf 
Mr  Whittet  was  a  feudal  subject.  It  was  merely  a  provision  m 
money,  which  was  not  a  real  burden  on  his  land,  but  made  by  him 
a  burden  on  his  daughter,  receiving  his  whole  property  in  land  and 
money.  She  it  was  who  granted  the  heritable  bonds  to  pupils; 
and  I  have  already  said,  that  when  John  became  of  age,  and  able 
to  judge  for  himself,  he  recc^ised  that  bond  as  a  security  only  for 
the  money  in  favour  of  himself,  his  heirs,  executors  and  successors. 
He  did,  therefore,  alter  the  destination  in  the  bond  by  a  regolar 
deed,  containing  an  apt  clause  for  the  purpose. 

But,  l2d,  Attend  to  the  nature  of  the  feudal  subject,  and  the  ocmi- 
stitution  of  its  feudalization.  It  was  an  heritable  bond ;  and  if 
Johnston  had  meant  to  convey  it  to  any  one,  he  must  no  doubt  have 
done  so  by  a  regular  deed;  but  if  he  had  uplifted  his  money,  he 
by  that  act  alone  annihilated  the  bond,  and  all  its  clauses  and  des- 
tinations. ^  Now,  who  prevented  him  from  getting  his  money  and 
extinguishing  the  bond  ?  The  ^lefenders,  beyond  all  dispute ;  and 
consequently,  in  this  question  with  them,  I  am  of  opinion  that  the 
regular  admitted  demand  for  the  money  was  to  the  same  effect  as  if 
he  had  received  it  The  demand  was  a  deed  alterative  of  the  des^ 
tmtition,  if  it  had  not  been  already  altered  by  the  renunciation  above 
mentioned,  which  reserved  the  bond  as  a  security  to  himself  his 
heirs,  executors  and  successors* 

The  defenders  have  quoted  the.  opinions  of  our  authors,  that  a 
demand  for  payment  of  money  secured  by  heritable  secuiides  does 
not  alter  the  nature  thereof,  in  so  far  as  regards  the  question  of  soe^ 
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cesBioii ;  but  diat  noway  applies  to  the  present  question,  which  is  ^  ^^^^  ^^^' 
pot  one  between  heirs  and  executors,  to  which  these  dicta  refer ;     ^^^^^^^, 
and  accordii^lyv  in  the  circumstances  applicable  to  this  case,  we  others  v. 
find  them  explicitly  adopting  the  doctrine  which  I  have  quoted.        WbUtct  or 

Query  4th. — I  am  therefore  of  opinion,  in  answer  to  query  4th,  othefsT 
that,  in  all  the  circumstances  of  the  case,  the  right  to  the  L.5000      7-; — 
in  dispute  belonged,  upon  John  Whittet  Johnston's  death,  to  his  consuhed 
legal  representatiyes,  and  not  to  Mrs  Greig.  Judges. 

The  remaining  query  applies  to  a  different  subject,  to  which  I 
will  now  advert* 

By  Mr  Whittet's  settlement,  he  left  it  in  the  power  of  his  widow 
to  dispose  of  L.500  of  his  estate.  By  her  will,  dated  in  1814,  she 
^pointed  certain  trustees,  to  whom  she  conveyed  all  her  property, 
with  directions  <  to  pay  them,  with  accumulated  interest,  to  the  said 
<  John  Johnston,  at  the  first  term  of  Martinmas  immediately  after 
'  he  shall  attain  the  age  of  twenty-one  years  complete ;  but  failing 

*  his  surviving  that  term  of  Martinmas,  or  if  he  should  survive  that 
^  tenn,  then  failing  his  specially  disponing  the  same  himself,  I  ap- 

*  point,  in  both  of  these  events,  my  said  trustees  to  accumulate  the 
'  said  trust-fimds,  adding  the  interest  thereto,'  &c.  till  the  children 
of  her  daughter,  Mrs  Greig,  should  all  attain  to  twenty-one  com- 
plete, &c. 

Mrs  Whittet  Uved  till  24  October  1821,  before  which  her  grand- 
son, John,  had  become  of  age ;  and  of  course,  as  by  her  deed  the 
trustees  would  have  had  immediately  to  denude  in  his  favour,  it 
is  said  that  they  never  accepted  nor  acted,  which  I  think  is  highly 
probable.  However,  among  her  funds  was  a  debt  due  by  a  Mr 
John  Miller  in  London,  of  about  L.500,  and  in  John  Whittet 
Johnston's  factory  and  instructions  this  debt  was  particularly  spe- 
cified, and  the  &ctoT  was  desired  to  uplift  it  Accordingly,  he  did 
uplift  it  on  21  November  1825 ;  and  it  is  admitted  by  the  defenders 
themselves,  that  the  fiactor  applied  the  money  by  retiring  two  bills, 
one  for  L.dO0,  and  another  for  L.200,  in  which  his  constituent's 
fikther  was  the  debtor,  and  took  from  him  a  bond  for  L.500,  payable 
to  his  son,  his  heirs  and  assignees  whatsoever. 

Query  5th. — It  thus  appears  to  me,  that  John  Johnston  having 
attained  the  years  of  majority  before  his  g^ndmother's  death,  at 
which  period  her  funds  were  to  become  his  property,  and  by  means 
of  his  factor,  to  whom  he  had  given  express  injunctions  for  the 
pmpose,  having  uplifted  this  sum  due  by  Mr  Miller,  and  dispo* 
sed  of  it,  by  lending  it  on  a  bond  payable  to  himself,  his  heirs, 
executors  and  assignees,  he  evacuated  the  destination  in  his  grand- 
iBother's  will,  and  that  the  sum  belongs  to  his  representatives,  and 
iraght  not  to  be  laid  out  for  behoof  of  Mrs  Greig's  children  till  they 
shall  become  <^  age« 
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There  id  a  som  of  L.1300,  which  is  composed  of  ike  interest  due 
on  the  L.5000  after  Whitsunday  1625,  and  the  L.1000  of  accumn^ 
lated  interest)  for  which  Mr  Greig  agreed  to  grant  his  bill ;  all  which 
money  was  paid  to  the  factor  for  Mr  Johnston,  after  his  death,  and 
is  now  the  subject  of  the  maltiplepoinding.  The  sum  of  L.1000  is 
claimed  by  John  Johnston's  executors ;  and  the  defenders  do  not  dis- 
pute this  claim,  but  plead  that  they  are  entitied  to  a  disdiaige, 
pro  tanto^  of  their  heritable  bond,  which  they  seem  to  doubt  whe- 
ther that  granted  by  the  fector  amounts  to.  As  to  the  balance  of 
L.dO0,  your  Lordships  ask  no  questions  relative  to  it,  so  I  presume 
tfiat  you  have  no  doubts  concerning  it 

Zjord  Medwyn. — I  had  at  first  the  same  doubt  on  the  point  m^ 
volved  in  the  fifth  question  as  Lord  Moncreiff ;  biit  I  now  concur 
in  his  answer  to  it  on  the  views  stated  by  him ;  and  further,  I  con* 
cur  in  the  opinion  of  Lords  Glenlee  and  Corehouse  on  the  odier 

points. 

Lord  FuUerton.'-^Yst  Question. — I  agree  with  Lord  Glenlee  and 
Lord  Corehouse  in  thinking  that  the  provision  in  fiaivoun  of  Mrs 
Greig  is  a  conditional  institution.  In  the  first  place,  her  right  mli 
clearly  dependent  on  the  condition  of  John  and  Wilhelmina  John* 
ston  dying  without  children ;  so  that,  if  a  substitution  at  all,  it  must 
be  held  to  be  a  conditional  substitution,  a  kind  of  destination  whiA 
would  seenf  to  require  some  very  explicit  expression  of  the  testa- 
tor's intention  to  support  it*  2dly,  The  form  of  expression  em^ 
ployed  by  the  testator  not  only  does  not  support,  but  is  directly 
adverse  to,  any  such  presumption.  He  directs  that  his  disponee^ 
Jane  Whittet,  <  shall  pay'  the  legacy  in  dispute,  at  the  first  tem 
of  Whitsunday  or  Martinmas  after  the  legatees  have  attained  tiie 
age  of  twenty-^one  years ;  and  there  is  then  the  provision,  that,  ia 
the  event  of  the  death  of  either  of  the  legatees  without  lawful  chit- 
dren,  the  survivor  shall  succeed  to  the  share  of  the  predeceaser; 

<  and  in  the  event  of  the  death  of  botii  without  lawful  chiMren,  the 

<  said  Jane  Whittet  and  her  foresaids  shall  succeed  to  the  whole  of 

<  what  is  herein  provided  to  them/  Now,  as  the  term  of  vetting 
is  fixed  in  the  form  of  a  positive  order  to  pay,  at  a  particular  pe*- 
riod,  and  as  the  necessary  effect  c(  payment  confessedly  ia^  to  ex- 
tinguish the  subject  as  a  subject  of  destination  ait<^tiier,  it  woidd 
seem  to  follow,  accotding  to  every  reasonri)le  rule  of  constmctioDi 
that  the  destination  must  be  held  to  apply  to  the  period  ptior  ts 
the  term  of  payment,  and  cannot  be  extended  beyond  die  tena 
of  payment,  at  which  time,  it  must  be  presumed,  that  tiie  rigkt 
of  credit  forming  the  subject  of  destination  was,  in  the  oonteni*- 
plation  of  the  testator,  to  expire.     But  this  is  just  to  express  in 
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other  irowb,  ttat  the  right  created  in  favour  of  Mrt  Grdg  wtt  ^^""«  '^^• 
dependent  on  the  condition  of  both  the  legatees  dying  before  the  ,  i^'^^'^, 

*__,  ,,  !•  Jwinstoii  And 

period  when  the  legacies  were  to  vest  in  them  or  the  smmror*         othen  o. 

As  die  competency  of  a  snbstitntion,  eren  in  the  cases  of  legacy,  ^btttet  or 
is  adoutfeed  in  the  law  of  Scotland,  plausible  grounds  might  perhaps  others, 
be  urged,  if  the  question  were  still  open,  for  disregarding,  on  a        .  . 

broader  reference  to  the  intentions  of  the  testator,  the  whole  distino-  consulted 
tion  b«t#een  conditional  institution  and  subsdtntion.  But  it  is  now  Judgesw 
lod  late  to  question  such  a  distinction ;  and  on  considering  the  terms 
of  the  present  bequest,  there  seems  to  be  no  doubt,  that  th^  pre«> 
somptions  agmnst  substitution,  and  in  fkvour  of  conditional  instita^ 
tioD,  are  much  stronger  than  those  which  received  etfect  in  the  cas^ 
^  Br<yim  against  Corentry,  referred  to  by  the  chimahts. 

Qiiation  2A — As  the  heritable  bond  bears  to  be  granted  in  cor^ 
foboration  and  security  of  Mr  Whittef  s  disposition,  and  is  express*- 
ed,  b  so  fkr  as  regards  die  legacies,  in  the  very  terms  of  that  dis^ 
poffition,  1  do  not  think  that  the  bond  or  measures  taken  by  John 
Whittet  Johnston  in  regard  to  it  had  the  etfect  of  altering,  in  any 
pardcahir,  the  rights  of  the  parties  created  by  that  diq>bsition. 

QheifCon  Sd. — If  the  opinions  above  expressed  are  well  founded, 
tbe  answer  to  this  question  is  unnecessary.  But  on  the  supposition 
of  there  being,  either  in  virtue  of  the  orig^inal  disposition  of  Mr 
Whittet,  or  of  John  Johnston's  adoption  of  the  heritable  bond,  a 
sobstitntion  in  fkvour  of  Mrs  Oreig,  I  should  have  great  difficulty 
in  holding  that  <  his  subsequent  conduct  and  instructions  to  his  fiio- 
I  tor*-^*  the  conduct  and  proceeding  of  that  iiEUstor' — and  *  the  con^ 
<  dttct  and  proceedings  of  Mr  and  Mrs  Greig,  operated  as  an  ex- 
'  tinctioA  of  that  destination/  The  circumstances  of  the  case  do 
not  seem  to  admit  of  the  applioation  of  the  rule  regarding  conditional 
legacies,  founded  on  by  the  claimants.  If  the  right  of  the  claim- 
ants  in  competition  with  Mrs  Qre%  depended  on  the  vesting  of 
the  legacy  in  John  Whittet  Johnston^  which  vesting  had  been  pre- 
f ented  by  the  act  of  Mr  and  Mrs  Oreig,  the  rule  would  have  ap- 
plied. And  there  would  have  been,  perhaps,  grounds  for  maintain^ 
iog;  itB  application,  if  John  Whittet  Jcrimslon  had  executed  any  deed 
of  settlement,  which  would  have  been  good,  but  for  the  failure  of 
Ihese  parties  to  pay  the  legacies  at  the  term  named  by  the  legatee. 
Bat  the  Affieulty  is,  that  neither  John  Whittet  Johnston's  right  to 
die  legacies,  nor  the  efiect  of  any  p<^8itive  expresrion  of  his  inten- 
tion to  dispose  of  them,  is  here  in  disputCt  He  had  most  unques- 
timaMy,  and  tndependendy  of  any  act  to  be  performed  by  Mr  and 
Mrs  Greig,  the  power  of  ^posing  of  these  snms  as  he  chose ;  but 
he  Ai  M*  so  dispose  of  them ;  end  the  inference  of  an  intention  to 
dispose  of  them  in  favour  of  the  claimants  is  drawn  from  liie  mere 
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«8  June  ^831.  circumstance,  that  he  demanded  pajrment)  which,  if  made,  would 
have  had  the  effect  of  carrying,  ab  intestato,  these  sums  to  his  I^ 
representatiyes* 

Now  I  question  very  much  the  legitimacy  of  this  inference.  Tbe 
only  acts  of  John  Whittet  Johnston  of  importance  on  this  point, 
are  his  instructions  to  his  factor,  and  his  letter  of  2  September  1825, 
written  a  few  days  afterwards  to  Mr  Greig*     The  letter  requires 
payment  at  Martinmas  1825,  intimating  that  5  per  cent  will  be 
^charged  '  after  that  term;'  while,  in  the  instructions,  the  &ctor  n 
directed  to  intimate  that  payment  must  be  made  at  Martinmas;  and 
that '  beyond  the  term  of  Whitsunday  1826  it  ought  not  to  be  al- 
<  lowed  to  lie ;'  he,  John  Whittet  Johnston,  executing  no  deed  what- 
ever, either  then  or  at  any  other  time,  for  regulating  his  succession) 
though  he  must  have  been  aware,  on  the  present  hypothesis,  that 
until  Martinmas  1825,  and  possibly  until  Whitsunday  1826,  the 
destination  in  favour  of  Mrs  Greig  was  in  force.     The  only  infe- 
rence^  then,  which,  as  it  appears  to  me,  can  be  fairly  drawn  from 
these  circumstances,  is,  that  John  Whittet  Johnston  intended,  in- 
deed, to  raise  the  money,  but  had  formed  no  substantive  intention 
at  all  in  regard  to  his  succession,  leaving  that  to  depend  upon  the 
legal  distribution  of  his  property,  as  it  might  happen  to  staiMl  at  his 
death.     The  case  seems  to  be  pretty  nearly  analogous  to  that  of  a 
party  granting  a  commission  to  sell  an  heritable  subject  at  a  parti- 
cular term,  and  dying  intestate  after  that  term,  in  ignorance  whe- 
ther it  had  been  sold  or  not :  in  which  case  it  would  appear  to  me 
very  difficult  to  hold,  that,  because  the  sale  would  have  rendered 
the  price  moveable,  the  mere  direction  to  sell,  though  not  executed 
at  his  death,  had  the  effect  of  a  disposition  in  &vour  of  his  execu- 
tors  to  the  exclusion  of  the  heir.     I  do  not  think  that  such  a  plea 
could  be  sustained ;  and  considering  that  there  was  not  here,  cm  the 
part  of  John  Whittet  Johnston,  any  right  or  any  expressed  inten- 
tion to  bequeath,  which  can  be  said  to  have  been  frustrated  by  the 
act  of  Mr  and  Mrs  Greig,  I  am,  though  with  considerable  difficul- 
ty, inclined  to  hold,  that  if  there  was  a  substitution  in  fiftvour  of 
Mrs  Greig,  that  substitution  was  not  extinguished  by  the  circum- 
stances referred  to  in  this  question* 

QuestioH  4ih. — For  the  reasons  contained  in  my  answers  to  (he 
first  and  second  questions,  I  am  of  opinion  that  the  right  to  the 
L.5000  in  dispute  belonged,  upon  John  Whittet  Johnston's  death, 
to  his  legal  representatives. 

€luesHan  5th. — On  the  grounds  assigned  by  Lord  Mackenzie  and 
Lord  Moncreiff,  I  am  of  opinion  that  the  sum  here  mentioned  be- 
longs, and  ought  to  be  paid,  to  the  heirs  and  representatives  of 
John  Whittet  Johnston. 
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In  confonnity  with  the  majority  of  these  opinions,  the  fidlowing  ^  ^^^  l^^l* 
interlocntor  vms  pronounced : 

<  The  Lords  having  resumed  consideration  of  the  revised  cases  others  v. 

for  the  parties,  with  the  closed  record,  and  whole  process,  together  Whittet  or 

with  the  opinion  of  the  other  Judges,  they,  in  the  reduction  and  otiben?" 

dedarator,  reduce,  decern,  find  and  declare  in  terms  of  the  conclu-      

rioDS  of  the  libel :  In  the  advocations  remit  to  Lord  Corehouse,  "  ^°^^° 
the  Ordinary  in  the  cause,  to  advocate  the  brieves,  to  alter  the  in- 
terlocutor of  the  Sheriff,  and  to  remit  to  the  junior  permanent 
Lard  Ordinary  to  be  judge  in  the  services,  and  to  proceed  with 
the  same :  In  the  multiplepoinding  and  exoneration,  rank  and  pre- 
fer George  Richardson  Johnston,  &c.  upon  the  funds  in  medio, 
in  terms  of  their  respective  claims  and  interests,  and  decern  in  the 
preference,  and  against  the  raiser;  and  upon  his  accounting  for  or 
paying  the  said  funds  in  medio  to  them,  exoner  and  discharge  him 
in  terms  of  the  libel ;  but  reserving  all  questions  of  preference  or 
division  between  the  pursuer,  advocator  and  claimants  before 
named,  inter  se,  and  decern:  Find  no  expenses  due  to  either 
party.' 

Lord  CanAoMet  Ordinary.       Act.  Skmtf  Mankatt,  R.  DrntdoB*       T^amt<nu  (f  Elder, 
W.  S.  Agents.  Alt.  Dean  of  Fac.  {Hope,J  Jameaont  A.  CftBin,         Alex. 

Grog,  W.  S.  Agent.         S,  Clerk. 

T. 


FIRST  DIVISION. 
No.  CXXXVL  28  Jum  183L 

H. 

againU 

HER  CREDITORS. 

Csssio  BoNORUM. — The  widow  of  a  dergyman  of  the  Ckwrth  of 
Seodandjmtnd  eniiiled  to  a  cessio^  without  cisrigning  any  part  of  her 
fxnmdty from  the  widaw^sjimd. 

The  pursuer,  the  widow  of  a  clergyman  of  the  Church  of  Sootlandy 
vho  died  aeveral  years  ago^  raised  a  process  of  cessio.  Her  debts 
v»e  partly. incurred  in  maintaining  a  fieunily  of  four  children,  and 
fitting  out  one  of  them  in  a  profession^  and  partly  by  becoming 
bound  for  debts  which  had  been  left  by  her  husband.  Her  opposing 
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^8  June  1831.  ereditors  stated,  diat  she  was  in  receipt  of  L.40  a^^year  iram  the 

^""^•V**^    widows'  fiind,  part  of  which  she  ought  to  angn  in  iiqaidadon  of  her 

Creditors.        debts.     But  the  Ooiurt,  being  of  opinion,  diat,  as  the  annuity  was, 

by  act  of  Parliament,  not  assignable,  they  could  not  interfere  with 

it,  granted  the  cessio. 

Act  R.  Bett.         Alt.  Brownlee, 

T. 


FIRST  DIVISION. 

No.  CXXXVII.  fie  Jme  1681. 

JOHN  CALDER 

agemul 

GEORGE  AITCHISON  ^d  Co. 

Proof. — Jury  Trial. — Cautioner. — A  mercantik  haute 
entered  into  a  written  agreement  to  forward  a  consignment  of  goods 

^  to  ajbreign  merchant^  <  gwxranttexng  Aeir  agent  abroadj  on  being 
^  paid  at  the  rate  of  A  per  cent,  for  commission  and  gmtroMlet^  and 
an  action  of  damages  being  brottght  by  the  consigner  agamst  the  oon- 
signeesf  on  the  allegcLtion  tJiat  their  agent  hady  contrary  to  his  inr 
structionsj  sold  the  goods  bdow  die  market  priccj' — Ae  Caurtj  hM- 
ing  that  the  Judges  who  tried  the  case  by  Jttry  did  right,  Isty  in  re- 
jecting parole  evidence  to  ej^lain  the  meaning  of  the  agreement^  and, 
2d,  in  directing  the  Jury  that  the  agreement  imported  only  an  or> 
dinary  del  credere  commission,  and  not  a  guarantee  generaBy  ff 
the  eyents  conduct — disallowed  a  biU  of  exceptions,  and  eustaimed  a 
verdict  infovour  of  the  defenders* 

On  12  September  1820,  the  pnraner  wrote  to  the  defender,  Geoige 
Aitchison  and  Company,  in  the  feUowing  terms :  <  I  b^  to  conaiga 

<  to  you  550  barrels  white  herrings,  which  I  request  you  will  get 

<  forwarded  to  Xoningsberg,  and  to  be  sold  there  on  airind,  SHt  the 
*  beat  {Mice  the  market  will  afford*    And  I  hereby  also  antliMise 

<  you  to  freight  the  brig  Chance  of  Largo,  Captain  Thauaa  fiMth, 

<  to  carry  said  cai^,  at  the  rate  of  ds.  per  barrel  in  fulL     I  have 
^  t»  request  you  ^irili  otder  the  same  to  be  inanted  at  21s.  per  battel, 

<  say  ll677,  lOs*  sterling  on  the  whole;  it  beiiig  underataod,  tint 
( you  are  to  advance  me  at  the  rate  of  10s.  per  barrel  on  the  <pam^ 

<  lity  shipped,  i^;reeably  to  what  yoitf  Mr  AitcUaen  mantiMisd; 
«  and  further,  that  you  are  to  goamntee  your  agent  at  Koniiigt- 
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ber^  Oil  being  p«id  at  the  rate  of  4  per  cent  £or  ctottinissmi  and  981«ne  lfi3T. 
Mtniitee. — ^P,  &  Inmre  at  SSb.  uastead  of  2l8.'     In  answer,  the    ^"^v*^'' 
drfender  wvote :  ^  We  have  y^nn  of  this  date»  oons%nkig  to  us  j^^^^ 
UO  barreb  white  herringS)  to  be  forwarded  to  Konu^bei^  and  and  Co. 
to  be  sold  there  on  year  aooount  by  our  ageols;  also  autbflviaing 
Qg  to  freight  the  Brig  Chanee  to  earry  the  same^  at  the  rate  of  8b. 
ft^rliag  per  barrel  in  fiiU,  and  to  get  diem  insured  at  the  value  of 
21s.  per  barrel)  on  oonditioa  of  our  advaneing  you  lOs.  per  barrel 
on  the  quantity  shipped,  and  guaranteeing  our  agent  at  Koning»- 
beig,  aad  for  which  wte  are  to  f  eoeive  4  per  oent  on  the  aaaount 
of  aalea,  for  eemnitission  and  guarantee*    To  this  we  hereby  agree/ 
&c, 

Ib  terms  of  these  ttissives,  700  barrek  of  hemngs  were  seiot  to 
tke  defenders,  and  w^e  by  them  forwarded  to  ikek  agent  at  Kon^- 
iagsbergr,  by  whom  they  weito  sold,  but,  as  die  pursuer  alleged,  be^ 
low  what  he  bad  instruoted  they  should  be  sold  for,  and  below  the 
msrket  prioe  at  the  time,  and  he  acoordingly  brought  an  aoti<m  of 
dsnages  against  the  defenders,  as  liaUe  for  this  aUeged  misconduet 
OB  the  part  of  their  agent 

The  cauae  was  remitted  to  the  Jury  Ckmrt,  (24  December  1839,) 
vbere  the  foUowing  Issue  was  ivied : 
( It  being  admitted,  that  in  the  month  (d  September  1890^  the 

<  pursuer  consigned  to  the  defenders,  in  terms  of  a  letter  firoit  the 
'pufSaer  to  the  defenders,  dated  12  Seplettiber  1820)  700  barrels 

<  crown-brand  white  herrings,  for  the  purpose  of  being  forwarded 
f  to  Koningsberg,  and  there  sold :  Whether  the  dreaders  failed  to 
'.porfonn  their  duty  as  cmnmission  agents  in  regard  to  the  diqposai 

*  ef  the  said  herrings,  to  the  less,  ii^ry  and  damage  of  the  pursuer  ? 

The  Jury  found  a  verdict  for  the  pursuer,  and  assessed  ^  die  da« 

<  mages  at  the  diSsrenee  between  the  neft  price  realised^  and  the 

<  net  price  of  18s.  per  banrel,  on  each  barrel -consigned,  free  of  all 

*  charges  at  Leith/ 

Upon  the  20  May  1880,  a  new  trial  was  granted,  upon  die  de- 
fenders paying  the  pursuer  the  expense  ineurred  in  the  trial  of  the 
eaode;  and  at  a  sitting  before  1^  Lord  President  and  the  Lord 
Cbief-Comniissioner,  (7  February  1881,)  the  same  issue  came  to  bb 
tried  hy  a  Special  Jury,  when  the  pursuer  gave  in  evidence  the  two 
ietteia  above  quoted,  and  a  variety  of  other  proof.  It  was  also  pro- 
posed to  give  in  evidence  on  his  part,  by  merchants  of  ezteasive 
dealii^is,  and  well  aeqaaiated  with  the  usage  of  trade,  what  they 
understood  to  be  the  effect  and  import  of  the  undertaking  in  the 
nisriveB,  or  letters  of  die  12  September  1620,  in  which  the  defend- 
ers sdpidaited  to  gunnuitee  their  agent  at  KoningBberg,  on  the  con- 
dition of  being  paid  at  the  rate  of  4  per  cent  for  commissiott  imd 


560  DECISIONS  OF  THE  No.  137. 

8B  June  1831.  guarantee ;  and  that  the  guarantee  contained  in  these  letters  is  un- 
j^  y  ^^     derstood  by  merchants  to  amount  to  an  engagement,  upon  the  part 
Aitchiion         ^^  ^^®  persons  so  undertaking,  to  be  responsible  that  their  agent 
and  Co.  should  act  in  conformity  to  the  instructions  he  received,  and  that 

they  were  responsible  for  his  deviating  from  those  instructionsy  or 
committing  any  breach  of  his  duty  as  agent,  in  selling  the  goods 
ocmsigned  at  a  lower  price  than  he  was  directed,  or  below  the  mar- 
ket price  at  the  time,  or  in  a  manner  injurious  to  the  owner  of  the 
cargo. 

It  was  objected  on  the  part  of  the  defender,  that  the  evidence  of 
merchants  to  prove  their  understanding,  according  to  usage,  as  to 
the  nature  or  extent  of  the  obligation  undertaken  for  the  agent  in  a 
foreign  country  by  those  missives,  is  not  admissible  evidence ;  tkat 
it  was  a  pure  question  of  law  for  the  Court,  or  raised  a  question  as 
to  the  construction  of  the  lefAers,  and  that  it  was  the  province  of  the 
Court  to  construe  the  letters,  as  in  the  case  of  any  other  written  in- 
strument, and  that  it  was  incompetent  to  examine  any  merchants  or 
other  witnesses,  with  reference  to  the  practice,  usage  or  understand- 
ing  of  merchants  in  that  matter. 

The  Lord  President  and  the  Lord  Chief-Commissioner  having 
declared  it  to  be  their  opinion,  tiiat  such  evidence  of  merchants 
was  inadmissible,  an  exception  was  taken  on  the  part  of  the  pursuer, 
and  the  case  closed. 

The  counsel  for  Ae  defenders  then  insisted  that  the  Court  should 
direct  the  Jury  to  find  a  verdict  for  the  defenders,  and  contended, 
that,  in  sound  construction  of  the  letters  above  recited,  the  defend- 
ers did  not  incur  an  obligation  to  g^uarantee  their  agent  at  Kcmings- 
beig,  as  contended  for  on  the  part  of  the  pursuer,  but  tiiat  the  un- 
dertaking or  g^uarantee  was  no  more  than  what  was  known  in  the 
law  as  an  obligation  del  credere,  viz.  an  obligation  to  make  good 
tiie  sum  or  sums  for  which  the  goods  might  be  sold ;  and  that  no 
further  obligation  was  imdertaken  on  the  part  of  the  defenders,  on 
account  of  their  agent,  other  than  that  they  should  employ  a  person 
of  ordinary  skill  and  good  character. 

It  was  answered,  that  the  defenders  were  bound  by  law,  and  by 
their  special  undertaking  in  virtue  of  the  letter,  to  indemnify  the 
pursuer  for  the  loss  he  had  sustained  by  the  misconduct  of  the  de» 
fenders'  agent  at  Koningsberg,  and  that  the  Jury  ought  to  be  direct- 
ed to  find  a  verdict  for  the  pursuer,  and  to  assess  the  damages. 

The  Court  gave  it  as  tiieir  opinion,  that  the  letter-missive  did 
not  in  law,  nor  according  to  the  true  meaning  of  the  sud  letter, 
create  any  obligation  on  the  defenders,  other  than  diat  which  was 
contended  for  by  them ;  and  directed  the  Jury  to  find  a  verdict  for 
the  defenders,  which  they  accordingly  did. 
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In  a  bill  of  exceptions  the  pursuer,  besides  insisting  that  the  28  June  1831. 
Judges  of  the  Jury  Court  did  wrong  in  refusing  to  admit  parole  evi-    ^^**y^*^ 
denee,  as  to  the  meaning  and  import  of  the  obligation  contained  in  ^l^falson 
the  letters,  as  understood  by  mercantile  men,  pleaded — 1.  That  the  aod  Co. 
Jury  ought  to  have  been  directed  to  take  into  consideration  the  p„„„e,.», 
misgives  and  other  evidence  laid  before  them ;  and  that  the  con*  Fleas, 
stracdon  of  the  terms  thereof,  being  such  as  are  in  use  among  mer- 
chants, should  have  been  left  to  the  Jury  to  find,  according  to  their 
understanding  of  the  same  ;  and  if  they  were  of  opinion  that  da- 
mage had  arisen  from  the  defenders*  agent  having  failed  to  obey 
bis  instructions,  or  perform  the  other  duties  for  which  the  defenders, 
according  to  the  understanding  of  merchants,  had  made  themselves 
responsible,  they  should  assess  damage,  and  find  a  verdict  for  the 
pursuer.    2.  That  if  the  Court  did  not  leave  the  construction  of 
tbe  terms  used  to  the  Jury,  they  ought  to  have  directed,  that  the 
obligation  undertaken  by  the  defenders  was  not  by  law  merely  of 
the  nature  of  a  del  credere  commission  upon  sales  made  by  the 
agent,  but  amounted  to  a  guarantee  of  the  conduct  of  the  agent  ge- 
nerally, and  being  for  a  valuable  consideration,  made  the  person 
undertaking  the  guarantee  liable  to  answer  that  the  agent  should 
obey  the  instructions  sent  him,  and  perform  his  duty  in  other  re- 
spects ;  and  that  if  they  were  of  opinion,  that  it  had  been  proved 
tliat  the  defenders'  agents  had  not  obeyed  their  instructions,  or  per^ 
formed  their  duty,  they  ought  to  assess  the  damages,  and  find  a 
verdict  for  the  pursuer ;  Thompson  and  Duncan  v.  Log^e,  16  Dec. 
1754,  Browria  Sup.  1737 ;  Hood  r.  Cochrane,  16  Jan.  1818;  per 
Lord  Kenyon  in  Dow  r.  Martin,  4  Term  Reports^  66 ;  Lucasy  &c. ; 
Don's  Assignees  v.  Groning ;  7  Taunton^  164 ;  Smith  v.  Blandy, 
1  Bycn  and  Moodie*i  Reports^  260 ;  Charand  v.  Augustein,  PeaM$ 
Casesj  43 ;  Thornton  v.  Royal  Assurance  Company,  Peah^s  Cases, 
25. 

After  hearing  counsel  on  a  motion  by  the  pursuer  for  a  new  trial,  Opinion  of 
Lrrd  Balgray  said — That  in  cases  of  this  kind,  to  which  his  Lord-  ^"'*' 
ship  was  not  much  accustomed,  it  was  with  diffidence  that  he  express 
sed  an  opinion ;  but  in  the  present  instance  he  had  formed  one 
on  what  he  conceived  to  be  clear  grounds  of  law.  The  only  ques- 
tion was  as  to  the  import  of  the  letters  of  September  1820,  to  prove 
the  meaning  and  effect  of  which  by  the  evidence  of  witnesses  appear- 
ed to  his  Lordship  an  incompetent  mode  of  procedure,  and  would 
indeed  be  constituting  witnesses  judges  of  the  case ;  whereas  it 
was  the  duty  of  the  Court  to  determine  the  meaning  and  extent 
of  the  obligation  as  undertaken  by  the  missives,  and  he  thought 
that  the  opinion  which  the  Court  had  expressed  was  correct.     It 
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8S  June  1B8L  ig  true,  that  a  goaraatee  may  be  uadertaken,  not  only  for  tbe  lol. 
vBDcy  of  an  individual)  but  for  his  ocmdact  generally.  Saeh  as  ob- 
Ugation,  however,  wbb  an  unusual  one  in  tbe  oourse  of  mercaalile 
transactions^  and  not  to  be  presumed,  while,  looking  to  the  tenv 
of  the  letter  in  question,  the  object  of  it  speared  obvious,  yk 
that  the  pursuer  not  having  an  agent  at  Koningsberg,  wrote  to  tk 
defenders,  asking  them  to  allow  their  agent  dbere  to  act  for  bin. 
The  defenders  were  not  asked  to  name  a  particular  agent  lor  die 
pursuer,  but  generally  to  employ  theirs  to  act  for  him,  he  having 
confidence  in  their  selection  of  a  proper  person.  In  these  ciiemih 
stances,  looking  to  the  terms  of  the  letter,  and  the  situation  of 
the  parties,  could  it  foe  said  that  the  defenders  had  nndertaken  to 
guarantee,  not  only  the  solvency  of  their  agent,  but  his  oondiiet 
and  character  generally  ?  His  Lord^p  thought  not ;  and  he  wm 
confirmed  in  his  opinion  by  the  rate  of  percentage  agreed  iqMMi, 
which  woidd  undoubtedly  have  been  higher  if  an  obligation  of  dot 
serious  and  extensive  nature  had  been  undertaken.  His  Lordslqi 
was  aware  of  this,  from  having  employed  persons  in  transacfiooi 
of  this  nature,  though  in  a  di£ferent  line.  But  another  circumstaiioe 
which  was  deciuve  as  to  the  meaning  of  the  parties,  was,  that  io 
tbe  account  of  sales,  which  were  rendered  so  far  back  as  the  jear 
1821,  to  which  no  objecti<His  were  made,  there  was  stated  for 
oommissiosi  2i  per  cent,  del  credere  1^  da  Upon  the  whole,  his 
Lordship  was  clearly  of  opinion,  that  die  direction  given  to  the  Jury 
by  the  Court  was  c(»Tect,  and  that  the  bill  of  exceptions  ought  there> 
fore  to  be  refused. 

Lard  Craigie  concurred,  as  did  also  Lord  GiUies.  The  latter 
observed,  that  the  first  objection  of  the  pursuer,  that  proper  evi- 
dence  had  been  refused,  was  unfounded ;  for  it  was  not  competent 
to  prove  by  witnesses  the  import  and  meaning  of  a  written  obliga- 
tion. This  was  a  question  of  law  for  the  Court,  and  not  witnesses 
to  decide.  He  would,  however,  have  wished  that  they  had  been 
examined  as  to  the  rate  of  commission  usually  allowed  for  gnarsn- 
teeing  the  credit  of  an  agent,  and  to  have  ascertained  from  tbem 
whether  4  per  cent,  was  more  than  was  ordinarily  given  for  a  del 
credere  commission.  But  perhaps  the  practice  on  this  point  nught 
be  presumed  to  be  known  to  the  Court.  The  evidence,  howeyer, 
which  was  offered,  but  rejected  by  the  Court,  was  not  for  the  pa^ 
pose  at  ascertaining  this,  but  to  shew,  that  in  the  understanding  d 
mearehants,  the  letters  in  question  imported  a  guarantee  geneisDy 
<rf  the  conduct  of  the  agent.  And  bis  Lordship  thought,  that  die 
Court  did  right  in  rejecting  such  evidence,  it  being  their  duty 
to  interpret  the  meaning  and  effect  of  the  letter.  It  was  a  ?ery 
different  thing  from  receiving  the  evidence  of  skilful  and  scien- 
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tific  pieople,  on  subjects  in  whkh  they  were  particularly  versed,  ss  June  1831. 
The  otker  objeations  which  were  stated  were  not  quite,  consistent    Vi^v^i^ 
with  each  other.  -  One  was,  that  the  Court  ought  to  have  directed  9jJ^I^^  ^^ 
the  Jury  to  find  that  the  letter  imported  a  guarantee  of  the  conduct  co. 
of  the  agent;  and  then  it  was  objected,  that. the  case, ought  to  have      r! — "^ 
been  left  to  the  Jury  without  any  direction.   But  the  question  was,  court, 
whether  the  direction  given  was  right  or  wrong.  .  Whatever  the 
direction  might  be,  however,  the  Jury  wer^  not  bound  to  follow  it* 
The  pomt  was,  as  in  other  cases,  left  for  them  to  .decide ;  and  it  was 
competent  for  them  to  give  a  verdict  either  agreeable  or  contrary  to 
the  direction,  -and  of  this  there  were  many  celebrated  instaaces  in 
the  Courts  in  England;  but  this  did  not  affect  the  questioi;!  as  to 
die  soundness  of  the  direction  itself,  which,  according  to  his  Lord- 
ship's ideas  of  the  law  of  the  case,  was  right ;  and  he  was  confirmed 
in  this  opinion  by  the  rate  of  commission,  which  shewed  the  under- 
standing of  the  parties  at  the  time.    Even  if  the  point  could  be  con- 
sidered as  a  matter  of  &ct,  which  ought  to  have  been  left  to  the 
Jury  to  decide,  the  verdict  could  not  be  set  aside  on  that  ground, 
because,  as  it  seemed  to  be  the  opinion  of  their  Lordships  that  the 
direction  was  right,  the  verdict  could  not  be  said  to  be  against  the 
evidence. 

The  Lord  President  also  concurred,  and  observed,  that  the  reason 
why  matters  of  this  nature,  in  England,  were  often  left  to  juries  to 
decide,  was,  that  they  had  there  the  benefit  of  special  juries,  which 
we  had  not  in  Scotiand ;  and  although  this  was  a  defect,  his  Lord- 
ship feared  it  could  not  be  supplied,  from  the  limited  extent  of  the 
population  in  Scotiand.  Li  London,  for  instance,  a  special  jury  of 
merchants  on  a  particular  question  might  easily  be  got,  to  whom 
the  names  even  of  the  parties  might  be  unknown ;  but  in  Scotland, 
unless  they  were  brought  from  distant  parts  of  the  country,  this 
Qould  not  be  the  case ;  and  it  would  be  difficult,  in  a  place  like 
Leith,  to  select  a  jury  of  merchants  who  were  not  interested  in  one 
or  .other  of  the  parties  concerned,  and  who  would  therefore  be  en- 
tirely unprejudiced.  With  regard  to  the  exceptions  taken,  in  the 
present  case,  to  the  direction  given  by  his  Lordship  the  Lord  Chief- 
Commissioner,  the  ground  upon  which  they  proceeded  was  this, 
that  there  was  here  a  special  written  contract,  which  it  was  the  duty 
of  the  Court  to  interpret  in  the  same  manner  that  they  would  do  any 
other  written  contract,  without  admitting  the  evidence  of  witnesses 
as  to  its  import  If  it  had  been  merely  a  general  letter,  audio- 
rising  certain  sales  to  be  made  in  the  Baltic,  without  any  special  in- 
structions, or  the  rate  of  commission,  it  might  have  been  competent 
to  admit  parole  evidence  as  to  the  nature  and  extent  of  such  a  ge- 
neral obligation  among  mercantile  men ;  but  there  were  here  letters 
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S8  June  1831.  ooDtaining  a  specific  agreementy  by  whidi  the  defenders  bound 
themselves,  on  receiving  a  oomniission  of  4  per  eent,  to  gfoarantee 
their  agent  at  Konii^bergi  which  was  just  a  short  mode  of  expiosi' 
ing  their  purpose  of  guaranteeing  the  solvency  of  the  agent,  bot 
not  Iiis  good  conduct  generally.  It  was  no  doubt  competent  ts 
grant  such  a  guarantee,  but  it  was  not  a  common  transaction ;  and, 
under  all  the  circumstances,  this  did  not  appear  to  his  Lordship,  or 
die  Chief-Commissioner,  to  have  been  the  understanding  of  the 
parties  at  the  time. 

The  Ccnrt  therefore  disallowed  the  excepti<ms,  sustained  the 
verdict,  assoilzied  the  defender,  and  found  die  pursuer  liable  in  ex* 
penses. 


Judgment. 


SoL-Gen.  (CoeUmmJ. 


Gt^  Qmlti,  Agent        Alt.  DiMft  cf  Fmt.  {Baf%,) 
Brodk$  jr  J&NM^y  W.  S.  Agents.         5.  Ocffc. 

C. 


FIRST  DIVISION. 


No.  CXXXVIII. 


29  Jme  1831. 


The  Rev.  JAMES  BREMNER 

agamsi 
THE  OFFICERS  OF  STATE  and  Otheks. 


ExcAMBioM. — Glebe. — Makse. — In  canmyuence  of  a  prvpMol  io 
excamb  the  parish  gUhe  for  other  landSj  the  preAytery  hamng  ife> 
cemedagaifut  the  heritors  for  the  expense  of  a  new  manse  cmd  ofioes^ 
which  were  builtj  and  possessed  by  the  minister  Jar  forty  years^ — 
held^  that  the  parties  conid  not  resikf  although  thars  had  been  m 
written  agreement^  and  (he  ndnister  had  for  several  years  paid  rest 
for  the  new  ground  on  which  the  manse  and  cjfioes  were  erected. 

Previous  to  the  year  1782,  the  threepenny  lands  of  Fea  were  poe- 
gessed  by  the  minister  of  the  parish  of  Walls  and  Flottay  as  a 
glebe,  and  upon  it  there  was  a  manse.  In  1772  the  pursuer  sao- 
ceeded  the  Rev.  Edward  Irving  as  minister  of  that  parish.  Durn^ 
the  life  of  Mr  Irving  a  proposal  seemed  to  have  been  made  by 
the  proprietor  of  Melsetter  to  excamb  the  glebe  lands  of  Fea  fioir 
certain  lands  in  the  town  of  North  Seater.  After  the  pursue  came 
to  be  minister  of  the  parish,  the  proposal  was  renewed,  and  seemed 
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to  have  been  completed,  although  there  was  no  written  evidence  of  29  June  iHSir 
die  excambion.     In  1782,  the  pursuer  applied  to  the  presbytery  of    ^^^V*^ 
Cairston  for  authority  to  erect  a  new  manse,  offices  and  garden-wall  ^e^^^Krem . 
upon  the  lands  of  North  Seater ;  and  the  presbytery  granted  their  ner  v.  Officers 
decree  against  the  heritors  for  payment  of  L.188»  as  the  estimated  qj^^®  ^^^ 
dXpeDse  of  these  buildings.     A  manse  and  offices  were  accordingly 
erected  on  the  lands  of  North  Seater;  and,  in  December  1782,  the 
porsner  presented  another  application  to  the  presbytery,  setting 
forth  that  the  sum  formerly  decerned  for  was  inadequate  for  the 
completion  of  the  work,  and  praying  *  that  the  reverend  presbytery 
( may  be  pleased  to  order  and  decern  the  vacant  stipend  that  fol- 

<  lowed  on  Mr  Edward  Irving's  removal  may  be  paid  into  the 
^  hands  of  the  petitioner,  in  order  to  finish  the  said  work.'  The 
presbytery  found  this  application  reasonable,  and  decreed  accord- 
ingly. 

Another  representation  was  made  to  the  presbytery,  in  Septem-^ 
ber  1784,  by  the  pursuer,  stating  that,  in  addition  to  the  L.188 
foraierly  decerned  for  against  the  heritors,  and  the  vacant  stipend, 
a  further  sum  of  L.74  :  16  :  6  would  be  required,  besides  the  ma- 
terials of  the  old  manse.  The  presbytery  decerned  against  the 
heritors  for  this  additional  L.74  :  16  :  6.  The  pursuer  continued 
to  reside  on  the  lands  of  North  Seater,  and  to  possess  the  manse 
and  offices  from  the  time  they  were  erected.  The  pursuer  also 
continued  to  occupy  the  threepenny  land  of  Fea,  and  he  paid  a  rent 
of  L.6  a-year  to  the  proprietor  of  Melsetter,  for  the  land  he  pos- 
sessed at  Seater.  In  1821  the  pursuer  presented  an  application  to 
the  presbytery,  which,  with  the  deliverance  of  the  presbytery,  was 
m  the  following  terms : 

^  That  a  proposal  had  been  made  and  agreed  on  between  the  late 
'  Major  Moodie  of  Melsetter  and  your  petitioner,  to  excamb  the 

*  glebe  lands  with  lands  of  equal  value  belonging  to  Major  Moodie, 

<  on  the  farm  of  North  Seater,  and  with  that  view  the  present  manse 
'was  built  upon  the  said  form  of  North  Seater,  but  the  Major 

<  having  afterwards  changed  his  mind»  the  excambion  did  not  take 
'  place.     The  whole  Melsetter  estate  having  now  fallen  into  the 

*  hands  o^  Robert  Heddle,  Esq.  of  Melsetter,  he  refuses  to  aUow 
'  the  manse,  qua  manse,  to  be  any  longer  occupied  as  such  upon 
^his  property,  and  accordingly  has  intimated  to  your  petitioner, 

*  that  he  must  remove  from  the  present  manse  at  the  term  of  Mar- 
I  tinmas  next  to  come,  as  will  appear  by  his  letter,  of  which  the 

*  following  is  a  copy :  ^'Meketter^  2l2d  January  1821.     Dear  Sir, 

*  Referring  to  our  correspondence  respecting  the  rents  of  North 

*  Seater  and  Green  Quoy,  it  is  necessary  I  proceed  with  a  remo- 

'  ving  for  the  ensuing  term ;  but  I  am  unwdlling  to  take  this  formal 

2p2 
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29  June  1831.  «  and  pubUc  measure  without  using  the  courtesy-  of  previously  in- 

/^^V^     "  forming  you  of  it,  and  requesting  to  know  if  you  will  give  up  the 

jamcsBr^-    "  possession,  which,  if  you  are  disposed,  can  be  done  by  letter,  and 

ncr ».  Officers  «  thus  avoid  unnecessary  proceedinjrs.     I  bear  to  be  ikvoured  with 

of  State *nd      ,,  i  i  •  t         .  «  ,^. 

Others.  Y^^r  answcr  as  early  as  may  be  convenient.     I  am,*  &c.     (Sign- 

^  ed)  <  Robert  Heddle.'  In  answer  to  which  your  petitioner 
'  replied  as  follows :  *  I  can  have  no  pretensions  whatever  to  hoM 
^*  the  fiarms  of  North  Seater  and  Green  Quoy  after  the  ensuing 
^'  crop  1821  has  been  separated  from  the  ground ;  and,  therefore, 
^^  I  do  hereby  explicitly  say,  that  I  do  entirely  give  up  the  po88e»- 
^^  sion  of  North  Seater  and  Green  Quoy  at  the  ensuing  term,  as 
''  above  stated,  and  consider  your  letter,  to  which  this  is  an  answer, 
^^  as  being  to  all  intents  and  purposes  equal  to  any  legal  and  fcff- 
^^  mal  summons  of  removal.  I  beg  leave  to  add,  that  I  shall  not 
^'  take  the  least  offence  at  any  summons  in  the  usual  form,  which 
^*  you  may  think  necessary.  I  am,'  &c.  In  a  subsequent  letter, 
«  Mr  Heddle  writes:  <  Melsetter,  I2th  March  182L  In  reply  to 
<<  your  former  note  of  the  10th,  I  profess  myself  still  desirous  of  aee- 
<<  ing  your  convenience  and  my  own  interest  combined ;  bat  until 
<<  the  question  of  the  dwelling-house  is  settled,  it  is  evident  that  I 
<<  can  neither  make  nor  receive  any  proposal  respecting  your  ftrm. 
^  I  am,*  &c.  It  is  evident  from  the  above  letters,  that  your  petitioner 
^  has  every  reason  to  lay  his  account  with  being  removed  from 
'  the  present  manse  at  the  ensuing  term  of  Martinmas.     He  there- 

<  fore  now  requests  that  the  presbytery  may  be  pleased  to  consider 

<  the  case,  and  to  take  such  steps  as  the  law  directs,  for  building 

<  a  new  manse,  &c.  on  the  glebe,  and  with  as  litde  delay  as  pooo- 
^  ble.     Your  petitioner  begs  the  presbytery  may  take  the  preoiiaes 

*  into  their  consideration,  and  to  grant  such  deliverance  thereon  as 

<  they  shall  judge  proper.'  (Signed)  ^  James  Brbmker.'  The 
presbytery  '  having  maturely  considered  the  same,  and  having  seen 
^  Mr  Ueddle's  letters  therein  referred  to,  found  them  to  correspond; 

<  also  found  the  prayer  of  the  petitioner  reasonable  f  and  therefore 

<  did,  and  hereby  do,  appoint  the  petitioner  to  serve  an  edict  from 
^  the  pulpit  of  Walls,  and  to  write  the  residing  and  non-residing 
^  heritors,  that  a  new  manse  and  offices,  &c.  are  to  be  built  upon 
^  tlie  glebe,  and  requiring  the  heritors  to  come  forward  with  a  plan 
'  and  specification,  against  next  meeting  of  presbytery ;  and  that  if 
^  they  fail  to  do  so,  the  presbytery  will  appoint  a  committee  of  their 

<  number  for  making  out  a  plan  and  specification,  and  appobt  Mr 
^  Bremner  to  report,  at  next  meeting,  that  he  had  complied  with 

*  this  appointment* 

Appearance  was  made  for  the  heritors,  and  also  for  the  OQcers 
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of  State,  who  objected  to  the  erection  of  a  new  manse  and  offices  29  June  i»3t. 
at  Fea :  The  glebe  lands  of  Fea  had  been  ezcambed  with  those  of    v^»s^^^ 
Seater,  upon  the  latter  of  which  a  manse  and  offices  had  been  erect*  '^^  ^^• 
ed  at  the  expense  of  the  heritors,  as  decerned  for  by  the  presby*  ner  v.  Officers 
tery.   That  therefore  the  lands  of  Seater,  after  having  been  so  long  <*^  State  adU 
possessed  by  the  minister,  most  be  considered  the  legal  glebe,  and 
the  manse  and  offices  there  as  the  legal  manse  and  offices,  which 
the  pursuer  was  not  entitled  to  give  up  to  the  proprietor  of  Melset- 
ter.     The  presbytery,  however,  approved  of  a  plan  and  estimate  of 
a  manse  and  offices  at  Fea,  and  decerned  against  the  heritors  for 
the  expense,  being  upwards  of  L.640.     The  defenders  presented  a 
suspension  of  a  charge  on  the  presbytery's  decree,  and  the  Lord 
Ordinary  suspended  the  letters  in  hoc  statu,  <  without  prejudice  to 

<  the  minister  of  Walls  and  Flottay  again  insisting  as  charger  in  the 

<  process,  after  he  shall  have  brought  forward  a  proper  action  against 

<  proper  parties,  for  trying  the  question.  Whether  the  right  to  the 

<  manse,  formerly  built  for  him  in  property  or  in  possession  for  a 

<  time,  be  truly  part  of  the  benefice  of  that  parish  or  not.' 

The  pursuer*then  raised  the  present  action  of  declarator,  to  have 
it  found  and  declared,  that  the  threepenny  land  of  Fea  is  the  only 
glebe  of  the  parish,  and  the  only  place  in  which  a  manse  can  be 
erected,  and  that  the  lands  of  Seater,  upon  which  the  dwelling- 
house  and  offices  were  situated,  formed  no  part  of  the  benefice,  but 
were  occupied  by  him  as  a  tenant,  for  which  he  paid  rent  to  the 
proprietor  of  Melsetter. 

In  support  of  this  action  the  pursuer  pleaded — 

That  although  there  was  a  proposal  by  the  former  proprietor  of  Pursuer's 
Melsetter  to  excamb  the  glebe  lands  of  Fea  for  those  of  Seater,  yet  ^^*^'^*' 
that  was  never  carried  Into  efiect.  No  contract  of  excambion  had 
been  executed,  nor  had  the  authority  of  the  presbytery  been  inter- 
poned  thereto.  The  pursuer,  during  his  possession,  had  regularly 
paid  rent  to  the  proprietor  of  Melsetter  for  the  lands  of  Seater,  in 
evidence  of  which  he  produced  receipts;  and  the  pursuer  fiurther 
referred  to  certain  proceedings  in  a  process  for  straighting  marches, 
where  it  ivas  admitted  that  the  minister  had,  in  the  town  of  Fea,  a 
proportion  equivalent  to  the  threepenny  land  as  the  glebe  of  the 
parish.  The  erection  of  a  house  at  the  expense  of  the  heritors,  on 
lands  not  designed  as  glebe,  or  regularly  excambed,  does  not  imply 
that  such  house  is  a  legal  manse,  or  that  it  forms  any  part  of  the  - 
benefice,  and  heritors  payii^g  for  such,  do  so  in  the  same  way  as 
for  any  other  temporary  accommodation  afibrded  to  a  clergyman, 
while  he  is  not  provided  with  a  re^pilar  manse  on  the  glebe  lands. 
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Defenders* 
Pleas. 


29  June  1831.      Afuwered— 

^^^V^^  Possession  of  lands  for  thirty  yean  as  a  glebe,  or  part  of  a  bene- 
James  Brem-  '^^»  ^7  ^  minister,  affords  a  valid  title  to  such  lands.  The  juiis- 
ner  v.  Officers  diction  of  presbyteries  in  relataon  to  manses  does  not  entitle  them  to 
Others!  ^  provide  a  temporary  accommodation  for  ministers^  or  to  assess  heii- 
tors  of  a  parish  for  the  expense  of  erecting  any  house  fcnr  the  minis- 
ter's acconmiodation,  except  what  is  intended  for  a  manse,  in  the 
legal  sense  of  the  word.  A  manse  having  been  built,  in  oonseqaenoe 
of  a  decree  of  a  presbytery,  on  certain  lands,  with  the  consent  of 
the  proprietor  of  these  lands,  on  the  understanding  that  an  excam- 
bion  had  been  made,  or  was  to  be  effected  betiyeen  them  and  the 
proper  glebe  of  the  parish,  and  such  manse  having  been  possessed 
for  a  number  of  years  by  the  minister  of  the  parish,— «fiker  such  a 
rei  interventus,  it  is  not  competent  for  either  party  to  resile  £rom 
the  agreement,  on  the  faith  of  which  the  heritors  were  induced  to 
acquiesce  in  the  erection  of  the  manse* 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  ^  The  Lord  Ordinary  having  considered  this  process,  and 
productions  lodged,  assoilzies  the  defenders  from  the  action^  in  so 
far  as  it  concludes  that  the  threepenny  land  of  Fea  is  the  only 
glebe  of  the  united  parish  of  Walls  and  Flottay,  and  the  only 
place  on  which  a  manse .  can  be  legally  erected ;  and  in  so  &r  as 
it  concludes  that  that  part  of  the  land  in  Seater,  on  which  the 
present  dwelling-house  of  the  pursuer,  his  offices  and  garden,  are 
situated,  is  not  a  part  of  the  pursuer's  benefioe,  but  that  those 
subjects  are  occupied  by  him  as  a  tenant  of  th^  proprietor  of  Mel- 
setter  ;  and,  quoad  ultra,  appoints  parties  to  be  £» ther  heard,  and 
decerns.' 

*  Note» — The  facts  of  this  case,  in  so  far  as  they  can  be  ascer- 
tained from  the  records  of  the  presbytery,  in  their  present  imper- 
fect state,  and  from  other  documents,  seem  to  be,  that  the  glebe 
of  the  united  parishes  of  Walls  and  Flottay  was  in  the  township 
of  Fea ;  that  in  1782  the  proprietor  of  the  estate  of  Melsetter  pro- 
posed to  excamb  part  of  the  lands  of  Seater  for  part  of  the  glebe» 
but  to  what  extent  does  not  appear.  This  excambion  between 
the  pursuer  and  Melsetter  took  place,  and  was  authorised  by  the 
presbytery,  as  may  be  inferred  from  the  admitted  factj  that  the 
pursuer  presented  a  petition  to  the  presbytery  to  have  a  manse, 
offices  and  garden-waJl  erected  on  the  lands  of  Seater,  for  which 
the  presbytery  accordingly  decerned,  and  allocated,  at  different 
times,  eertain  sums  on  the  heritors  for  defraying  the  eiq[>ense.  With 
these  sums,  and  an  addition  from  the  vacant  stipend  pf  the  parisl^ 
the  buildings  were  erected  under  the  superintendence  of  the  pur- 
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saer,  who  wa»  appointed  by  the  presbytery  undkrtiiker  of  the  29  June  ]»3i. 
work ;  and  with  the  acquiescence  of  Melaetter»  the  principal  heri-    ^^'V^'^. 
toi;   Nine  or  ten  years  afterwards  Meketter  and  the  pursuer  seem.  j,„„^  Qrem. 
to  have  attempted  to  get  quit  of  the  excambion,  but  without  the  "^^  v.  Officen 
sanction  of  the  presb]rtery,  or  the  consent  of  the  other  heritors ;  otheis. 
and  the  pursuer  agreed  to  pay,  and  did  pay,  a  rent  of  L.6  for  his 
possession  in  Seater. 

*  It  is  thought  that  this  private  and  unauthorised  agreement  could 
not  deprive  the  heritors,  or  others  interested  in  the  manse,  offices 
and  glebe,  of  their  rights  to  maintain  these  subjects  as  parts  of  the 
benefice ;  for  though  no  written  conlsract  of  excambion  does  now 
appear,  and  may  never  have  existed,  the  agreement  was  completed 
by  what  followed  on  the  &ith  of  it 

^  But  while  the  defenders  have  a  title  and  interest  to  insist  that 
the  present  manse,  offices  and  garden  shall  remain  a  part  of  the 
benefice^  it  does  not  yet  appear  that  they  have  an  interest,  quoad 
ultra,  the  excambion  shall  not  be  departed  from,  if  Melsetter,  the 
pursuer,  and  the  presbytery  agree,  that  the  whole  threepenny  ' 
land  of  Fea  shall  remain  glebe  land  in  addition  to  the  ground  in 
Seater,  on  which  the  present  manse,  offices  and  garden  stand, 
with  the  buildings  themselves.' 

The  pursuer  recUnmei^  but  the  Court  unanimously  adhered.  Judgment 

Lard  Gi]lie$.—l  think  the  interlocutor  right.  The  facts,  as  stated  ^^^"^  ""^ 
in  the  Lord  Ordinary's  note,  are  quite  decisive.  The  excambion 
took  place  in  1782,  and  the  presbytery  decern  for  money  to  build 
a  manse  oo  the  lands  of  Seater.  Yet  it  is  said  the  presbytery  gave 
no  sanction  to  the  excambi<m ;  if  so,  how  could  the  presbytery  assign 
money  to  build  a  new  manse  ?  If  the  minister  did  pay  rent  for  the 
lauds  of  NcNTth  Seater,  he  must  be  held  in  law  to  have  done  it  mala 
fide.  He  acquiesced  himself  in  the  excambion,  and  it  was  upon 
his  own  application  the  new  manse  was  built. 

Lord  BaJgrcy. — Few  ministers  in  the  diurch  of  Scotland  could 
produce  a*title  to  their  manse  and  glebe.  The  pursuer  has  all  the 
title  which  he  can  reqmre.  When  the  excambion  took  place,  surely 
be  was  not  entitled  to  two  glebes. 

Lord  Premdent. — The  manse  was  built  with  the  heritors'  money. 
What  better  title  could  the  minister  have.  The  building  of  the 
manae  proves  the  excambion.  The  pursuer  admits  that  he  expended 
the  heritors'  maaey  in  building  the  manae  and  offices.  It  was  built 
as  a  manse  and  possessed  as  such ;  and,  therefore,  the  very  first  lemi 
that  rent  was  demanded  from  him,  he  should  have  refused  to  pay  it 
without  the  authority  of  the  heritors.  As  to  there  being  no  contract 
ot  exeambiw,  many  such  transactaons  take  place  between  proprie^ 
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^^v"^""'^^'  tors  without  writing.  There  is  sufficient  evidence  of  the  excam- 
The  Rev  ^^^^  ^^^  having  taken  place,  and  of  the  consent  of  the  presbytery 
James  Brem-  to  it,  from  their  having  given  their  decree  against  the  heritors  for 
©rsttte  Md"  ''^^^^^'^  *^®  ^®^  manse  and  offices. 

Otbera. 

Lord  Cor^homm,  Ordinary.  Act.  J.  A»  Bhrrajf,  Pfptr.  A.  PiierkmfAgadL 

Alt  SoL'Gen.  (Coddmrn,)  Span.         Ktr  ^  Dickmm,  and  DMu  jr 
W.  S.  Agents.        A.  Clerk. 

T. 


'  SECOND  DIVISION. 

No.  CXXXIX.  29  c/ttittf  1831. 

JOHN  DUGUID 

offaifui 

Mrs  CADDALL'S  TRUSTEES. 

Testament. — Donatio  mortis  causa. — The  granter  of  a  deed, 
proceeding  on  the  narrative,  of  her  wish  to  settle  something  on  the 
grantee,  (who  was  her  heir'at4aw,J  for  the  charge  he  had  taken  and 
was  likely  to  take  in  her  chairs,  having  bound,  Jirst,  <  herself,*  to  pay 
him  a  certain  sum  annually,  while  he  continued  to  reside  with  her; 
and  next,.  ^  her  heirs  and  executor^  to  pay  him,  after  her  death,  a 
larger  annuity,  during  his  life,  declaring  the  latter  annuity  tmoo- 
cable  ;  and  the  deed  having  been  revoked,  after  delivery  and  pay- 
ment of  the  former  annuity  fo^  one  year  ;^^found,  in  a  question  wiA 
the  granter's  representatives,  that  the  second  annuity  was  effectual, 
though  the  parties  had  separated  sooncffter  the  date  of  the  deed,  and 
no  farther  services  were  performed  by  the  grantee, 

DuouiD  was  the  heir-at-law  of  the  late  Mrs  Caddall  of  Ladybank, 
whO|  at  the  period  in  question,  was  hx  advanced  in  life.  Tley 
corresponded  frequently,  and,  during  his  occasional  visits  to  her, 
she  received  his  assistance  in  the  management  of  her  affidrs.  At 
an  early  period  in  their  correspondence  she  thus  wrote  to  him : 

<  You  have  done  more  for  me  than  I  could  have  expected,  and  were 

<  I  as  successful  in  my  affiurs  as  I  could  wish,  I  certainly  would  have^ 

<  done  something  to  have  put  you  in  a  more  independent  way  than 

<  you  are.'  Several  years  afterwards,  (September  1816,)  she  wrotei 
tp  him  in  these  terms  :  <  I  have  often  regretted  you  were  so  for  from 
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« this  place,  that  I  cannot  have  the  pleasure  of  seeing  you  here.    As  29  June  1831. 
« I  thbk  you  are  not  much  engaged  in  business,  I  am  anxious  you     ^^*V*^ 
« shodd  come  and  spend  the  winter  with  me ;  and  by  this  you  ^^^^^'^' 
<  would  see  into  some  of  my  affidrs,  which  I  wish  you  to  know.*       Trustees. 

Dugnid  accepted  this  invitation,  and  continued  to  reside  with 
Mrs  Caddall  for  about  two  years,  during  which  he  took  the  gene- 
ral management  of  her  a&irs.  Upon  this  occasion  she  gave  him 
the  following  holograph  letter  or  obligation :  *  Ladybank^  January  S. 
1818.  Captain  Duguid.  Dear  Sir,  Considerii^  that  you  have 
for  some  time  past  resided  with  me  at  Ladybank,  and  taken  charge 
of  my  affiurs  in  a  confidential  and  satis&ctory  manner,  and  it  now 
being  my  wish  to  settle  something  yearly  upon  you  for  the  trouble 
you  are  likely  to  have  in  my  general  business,  therefore,  I  here- 
by bind  and  oblige  myself  to  pay  to  you  yearly,  during  the  pe- 
riod you  may  reside  with  me,  the  sum  of  L.40  sterling :  And  fur- 
ther, I  hereby  bind  and  oblige  my  heirs,  executors  and  successors 
whomsoever,  to  pay  to  you  the  sum  of  L.200  sterling,  after  my 
death,  yearly,  during  your  life ;  this  sum  to  be  considered  as  a  bur- 
den upon  my  estate,  irrevocably  settled  during  your  life.  And  in 
case  I  should  die  before  granting  a  legal  deed  upon  a  stamp,  I 
hereby  declare  that  this  letter,  upon  your  getting  it  stamped,  shall 
be  as  binding  upon  my  heirs,  &c.  as  if  it  had  been  upon  a  stamp. 
I  am,  dear  l^r,'  &c. 
Duguid,  in  December  following,  left  Mrs  Caddall's  house,  for 
what  reason  did  not  appear, — his  assertion,  that  he  parted  with  her 
on  good  terms,  being  denied  by  the  defenders  in  this  action,  who  al- 
leged that  she  was  much  dissatisfied  with  his  conduct  She  after- 
wards finally  settled  accounts  with  him  in  July  1819,  when  he  was 
aUoweti  to  charge  her  with  L.40,  being  the  stipulated  annuity  for 
the  year  during  which  he  resided  with  her.  Upon  this  occasion^ 
as  stated  by  the  defenders,  Mrs  Caddall  required,  but  Duguid  re- 
fbsed  to  give  up  the  above  obligation,  along  with  her  other  pi^rs, 
of  irfiich  he  had  been  custodier,  and  therefore  she  determined 
formally  to  revoke  it.  Accordingly  the  following  clause  was  inlro- 
daeed  into  deeds  of  settlement  executed  by  her  in  1825  and  1828: 
^  And  considering  that  I  was  imposed  upon  to  g^rant  an  oUigation, 

*  of  date  3d  day  of  January  1818,  for  payment  of  an  annuity,  after 
'  my  death,  of  L.200  sterling,  to  Captain  Duguid  of  the  Aberdeen- 
'  shire  Militia,  I  hereby  revoke  and  recal  said  annuity,  and  declare 
'  die  writing  by  which  it  was  g^ranted  to  be  void  and  null  to  all  in- 

*  tents  and  purposes.' 

After  the  death  of  Mrs  Caddall  in  1829,  Captain  Duguid  brought 
the  present  action  against  her  trustees,  concluding  for  payment  of 
the  annuity  of  L.200  in  terms  of  Mrs  Caddall's  letter  or  obligation. 
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gadon  inter  vivos,  and  irrevocable  both  by  its  own  tenos,  mai  hy 
actual  delivery,  homologated  by  payment  of  the  smaller  annuity 
therein  stipulated. 

I.  The  onerous  nature  of  the  obligation,  with  regard  to  the  an- 
nuity of  L.40,  cannot  be  disputed.  But  it  is  impossible  to  sepa- 
rate the 'one  annuity  from  the  other,  with  reference  to  the  views  ia 
which  both  originated.  They  differ,  indeed,  in  this  respect,  that 
the  one  is  payable  during  the  lifetime,  and  the  other  <Hily  at  the 
death  of  the  granter ;  but  still,  the  inductive  cause  or  motive  of  both 
being  the  same,  namely,  the  desire  to  remunerate  tlie  pursuer  for 
his  services,  both  must  be  considered  as  in  effect  constituting  that 
remuneration,  and  therefore  partaking  of  the  same  onerous  dhaiacter. 

2.  The  supposition,  however,  that  the  obligation  was  gratnitoai 
would  avail  nothing ;  for,  by  our  law,  obligations,  although  whdy 
gratuitous,  are  effectual  when  delivered ;  5fotr,  i.  10,  S,  €^  ssjl  ; 
£r$k.  iii.  3,  88,  and  91 ;  BdPs  Prin.  22.  But  here  there  is  more 
than  the  mere  £eu;t  of  delivery.  The  obligation  contains  an  ezpresi 
dedaiation  of  irrevocability ;  and  it  was  homologated  by  the  pay- 
ment of  the  annuity  of  L*40,  when  the  settlement  of  accounts  took 
place  between  the  pursuer  and  Mrs  Caddall. 

3.  The  alleged  rule  as  to  the  revocability  of  testamentary  deeds 
or  donations  mortis  causa,  even  when  declared  irrevocable  and  de- 
livered, has  no  application  to  this  case.  It  is  not  enough  to  consti- 
tute any  grant  a  testament  or  legacy,  that  it  is  to  take  effect  after  the 
grantor's  death,  if  death  be  not  the  inductive  cause,  or,  in  the  woids 
of  Stair,  <  if  death  be  the  term,  and  not  the  consideration  of  it;' 
Stair,  iii.  2,  12 ;  ErA.  iii.  3,  91 ;  Thomsons  v.  Thin's  Creditm^ 
8  Dec.  1675,  Stair,  M.  8593;  Grant  i^.  Grant,  10  Jan.  1679, 
Stair,  M.  3596.  But  it  is  impossible  to  read  the  document  in  ques* 
tion  without  seeing  that  the  g^ranter's  death  is  referred  to  merdy  as 
the  term  at  which  payment  of  the  increased  annuity  was  to  eom* 
mence ;  and  the  circumstance  of  the  obligation  being,  by  the  fbm 
qf  expression,  laid  only  on  the  granter^s  heirs,  does  not  affect  the 
character  of  the  grant;  Lady  Whitelawv.  Hamilton,  11  Jan.  1709, 
Fount.  JML  6909. 

4.  Even  if  the  obligation  could  be  considered  in  the  mere  l^t 
of  a  bequest  or  legacy,  for  which  the  granter  oblige^  herself  and  her 
representatives^  still  it  would  be  effectual  and  irrevocable^  even  al- 
though revocation  had  not  been  expressly  excluded.  An  oUigation 
inter  vivos  to  grant  a  legacy,  according  to  the  opinion  of  all  writers, 
cannot  be  recalled;  Stair,  iiL  8,  28^  and  38;  Bank.  iii.  8,  58; 
ErA.  iii.  9,  6. 
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The  defenders  pkaded—Th^^  gmot  of  tbe  minaity  in  question  be-  >9  June  I83r. 
ijur  a  mortis  causa  deed,  and  beingf  wholly  ffratuitooSy  was  neeesJ-  S^.\ 
ttnly  subject  to  revecalton,  and  was  effeotually  revoked  by  the  caddair* 
granter.  ^     ^^"'^^ 

1.  The  clauses  granting  the  first  and  second  annuity  are  quite  Defenden* 
distia^t ;  and  the  difference  between  the  terms  employed  plainly  ^^^*^ 
ihowB  the  testamentary  character  of  the  latter.  In  the  first  part  of 
the  deed)  Mrs  Caddall  binds  herself,  de  prsesenti,  to  pay  the  pui^ 
(oer  L.40  yearly,  while  he  con  tinned  to  reside  with  her ;  but»  in 
the  second  part,  she  does  not  herself  undertake  any  obligation  at 
all,  iKit  merely  binds  her  htirs^  ejgecuters  and  successars^  to  pay  the 
pursuer  L.200,  qfier  her  death,  yearly,  during  his  life ;  Somerville 
f.  Somerville,  18  May  1819;  Miller  v.  Dickson,  11  July  1826. 
The  present  case  is  not  to  be  confounded  with  the  case  of  an  one^ 
reus  obligation  to  pay  a^^^vm  of  money  or  an  annuity,  but  widi  a 
sospession  of  the  term  of  payment,  until  after  the  death  of  the  g^ano- 
er.  Here,  the  very  terms  of  the  letter  exclude  the  idea  of  the  pur- 
suer's services  having  been  any  consideration  fic»r  the  annuity  in 
question. 

2.  Assuming,  therefore,  the  testamentary,  and,  consequently,  re- 
TOQsble  nature  of  this  annuity,  it  could  not  become  irrevocable  mere- 
ly by  being  delivered ;  cases  of  SomerviUe  and  Miller,  ut  supra^ 
and  Balders  v.  Ireland  and  Others,  22  Dec.  1814. 

3.  Neither,  on  this  supposition,  could  the  deelaration,  tliat  the 
annuity  was  ^  irrevocably  settled'  on  the  pursuer,  take  away  the 
power  of  revocation,  this  being  contrary  to  the  very  essence  of  a 
testamentary  grant,  as  expressing  the  last  will  of  the  testator; 
2a  22.  Jfl  de  legat  etfiiricom*  Itft,  30  ;  Poih.  des  Danat.  Testament. 
6,2,3;  Blachst.  ii.  502;  Curdys  v.  Boyd,  7.  Dec.  1775,  M  15,946; 
Dougall  V.  Dougall,  25  Feb.  1789,  M.  15,949 ;  and  cases  of  Bal- 
ders, SomerviUe  and  Miller,  ut  snpra ;  £r$k.  i.  6,  35. 

4.  The  dicta  of  the  institutional  writers,  that  an  obligation  to 
leave  a  legally  ia  irrevocable,  besides  being  at  variance  with  gene- 
ral principles,  is  not  supported  by  any  decision.  Lord  Stair's  state- 
ment of  the  import  of  the  case  of  Houston  v.  Houston,  upon  which 
alone  these  dicta  are  founded,  is  dearly  proved  to  be  erroneous,  by 
the  original  reports  of  the  case  by  Durie,  13  Jan.  and  18  Feb.  1681, 
It  8049  and  12,307,  which  plainly  imply,  that  if  the  bond  to  leave 
a  sum  there  in  question  had  been  recalled,  not  verbally,  but  by 
writings  tbe  revocation  would  have  been  held  effectual. 

The  Lord  Ordinary  having  considered  cases  for  tiie  parties,  *  re-^ 
^  pelled  the  defences,  and  decerned  in  terms  of  the  libel ;  and  found 
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89  June  1831.  <  ^he  defenders  liable  in  expenses.'     His  Lordship  added  the  fdlow- 
ing  note : 

<  There  seems  no  reason  to  doubt  that  the  deed  was  deliver- 
ed. In  the  first  place,  it  was  placed  in  the  hands  of  the  pursuer; 
2dly,  It  was  to  a  certain  extent  acted  upon,  inasmuch  as  die  an- 
nuity or  salary  of  L.40,  provided  by  the  first  part  of  it,  was  al- 
lowed to  the  pursuer  in  accounting  with  the  granter  Mrs  Caddall, 
at  the  setdem^nt  which  took  place  in  the  year  1819 ;  and,  iasdy, 
though,  upon  that  occasion,  the  granter  was  made  aware  dnt  it 
was  held  by  the  pursuer  for  his  own  behoof,  no  steps  were  taken 
by  her  during  the  nine  years  which  she  survived  for  reeoTering  it 
She  contented  herself  with  revoking  the  grant  of  the  annuity  cf 
L.200;  and  the  only  point  which  admits  of  any  question  here  is 
the  efiect  of  that  revocation. 

<  In  considering  this,  the  Lord  Ordmry  is  inclined  so  fiff  to 
adopt  the  argument  of  the  defenders,  as  to  hold  that  the  provision 
of  the  annuity  of  L.  200  a-year,  after  Mrs  Caddall's  deadi,  is  dis- 
tinct in  its  character  and  quality  from  that  of  the  salary  provided 
in  the  first  part  of  the  deed,  and  must  be  considered  as  gratuitous. 

^  If  the  terms  of  this  latter  provision  were  unequivocally  testa- 
mentary, there  would  arise  the  question,  how  far  the  dedaiation 
of  its  being  irrevocable  was  an  efiectual  and  conclusive  surrender 
of  the  power  to  revoke,  usually  implied  in  all  bequests, — a  queslioD 
which  is  attended  with  considerable  di£Bculty,  and  appears  to  have 
been  considered  by  the  Court,  in  some  late  cases  referred  to  in 
these  pleadings,  as  still  open ;  but  the  Lord  Ordinary  does  not 
think  that  that  question  properly  arises  in  the  present  case.  TTie 
terms  employed  here  are  not  those  of  bequest,  but  of  obligation ; 
and  though  the  obligation  is  laid  only  on  the  grantor's  heirs,  exe- 
cutors and  successors,  that  very  circumstance  has  been  found  not 
to  invalidate  an  obligation  intended  to  take  effect  at  the  grante/s 
death;  (Lord  Justice-Clerk  against  Hamilton  o{  Bangour,  iL 
5909).  It  is  true,  in  that  case  it  was  admitted  in  ailment  that 
the  deed  was  revocable ;  but  that  seems  to  have  arisen  from  the 
circumstance,  that  it  was  one  by  a  husband  in  jhvour  of  a  wife. 
The  decision  is  evidently  considered  by  Roes  (Lectures,  L  5^)j 
as  determining  the  general  point,  that  a  bond  binding  merely  the 
granter^s  heirs  and  successors  is  good ;  and  even  supposing,  which 
is  certainly  a  very  favourable  admission  for  the  defenders,  that 
this  form  of  expression  might  raise  a  question  of  constructioii, 
whether  the  grant  was  intended  to  be  obligatory  or  testamentary, 
that  question  must,  in  the  present  case,  be  determined  by  the  ex- 
press ex[danation  subjoined  in  the  deed,  that  this  annuity  was  to 
be  considered  as  a  ^  burden  upon  the  grantor's  estate  irrevocably 
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«<  settled,  during  the  pursuer's  life.'     Keeping  in  view,  then,  the  S9  June  1831. 
« whole  passage  of  the  deed  regarding  the  annuity  now  chiimed,  the   >^^ 

<  Lord  Ordinary  must  hold  that  it  does  not  in^>ort  a  legacy,  but  an  ra^gji'* ' 

<  obligation,  wUfh  became  effectual  and  irrevocable  by  deliyery/     Trustees. 

Judgment. 

The  defenders  rtdaimed,  but  the  Court  refused  the  note.  ^.  .  .      , 

'     ,  ,  Opinum  of 

Ijord  Meadowbank  entertained  doubts  of  the  interlocutor,  and  Court, 
thought  it  better  to  delay  judgment  till  the  determination  of  a  case 
of  Baillie,  particularly  mentioned  by  his  Lordship  as  then  depend- 
ing before  the  First  Division,  and  which,  in  his  opinion,  bore  direct- 
ly upon  the  present  case. 

Lord  Justice-'Clerh. — I  could  not  have  entertained  a  doubt  that 

■ 

the  deed  in  this  case  of  Baillie  was  a  mortis  causa  settlement ;  but 
however  that  case  may  ultimately  be  decided,  1  think  it  cannot  af- 
fect this  question,  which  is  not,  like  the  other,  a  bequest  of  the  uni- 
versitas  of  the  granter's  funds.  After  the  fullest  consideration  of 
the  present  case,  I  have  seen  no  reason  to  alter  the  interlocutor. 
The  grant  of  the  annuity  of  L.200  was  clearly  an  obligadon  in- 
tended to  be  binding  on  the  grantor  herself,  although  the  burden 
of  payment  was  naturally  laid  upon  her  heirs,  because  the  term  of 
payment  was  not  to  arrive  until  after  her  death.  The  deed  was 
certainly  delivered ;  and  that  it  was  also  acted  on  is  a  fact  incon- 
testably  established,  by  the  settlement  of  accounts  between  the  pur- 
suer and  the  deceased. 

Lard  Cringletie  was  of  the  same  opinion.  The  term  of  payment 
was  postponed  till  the  granter's  death,  but  the  deed  ivas  not  on  that 
account  to  be  considered  of  a  testamentary  nature. 

Lord  Glenlee. — To  say  the  truth,  I  did  not  much  like  the  conse- 
quences of  the  interlocutor,  though  I  fear  the  principles  laid  down 
by  the  Lord  Ordinary  are  well  founded.  There  is  a  g^eat  deal 
more  said  here  about  the  revocability  of  deeds  than  is  necessary. 
It  has  been  often  found  that  the  donatio  mortis  causa  of  the  Roman 
kw  has  no  analogy  to  our  mortis  causa  or  testamentary  deeds.  We 
call  every  deed  mortis  causa  which  is  to  be  carried  into  execution 
after  death ;  but  a  party  may  contract  a  present  obligation  to  pay 
money,  though  declared  payable  only  after  death.  The  moment  that 
you  take  the  deed  out  of  the  case  of  the  party's  last  will,  the  revocabi- 
lity of  the  grant,  otherwise  competent  to  the  granter,  flies  off.  Even 
if  a  party,  for  a  valuable  consideration,  conveys  his  whole  estate  to 
take  effect  after  death,  the  conveyance  will  be  irrevocable ;  and  so 
it  was  found  in  Curdy's  case.  And  though  the  valuable  consideration 
for  granting  a  deed  be  disproportionate  to  the  grant,  or  even  when 
it  is  granted  for  love  and  &vour,  after  delivery  it  is  too  late  for  the 
giaoter  to  say  he  has  changed  his  mind,  and  revoked  the  deed,  im- 
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29  Juo«  IdSl.  position  or  firaml  being  oat  of  the  oaae.  I  think  the  Lord  Orfi- 
nary's  principles  are  sewAcL  My  only  doubt  was  on  another  point, 
whether  the  deed  does  not  shew  that  a  valuable  eonsideradon  was 
the. cause  of  the  grant*  If  die  annuity  of  L.200  was  mealit  asa 
mere  gratuity,  I  have  no  doubt  of  the  soundness  of  the  interlocu- 
tor; but  I  have  some  doubt  if  it  can  be  considered  as  a  mere  gra- 
tuity. The  granter,  after  alluding  to  Ae  pursuer's  past  servicesi 
add%  <  and  it  now  being  my  wish  to  settle  something  yearly  upoa 

<  you  for  the  trouUe  yon  are  likely  to  hav«  in  my  general  bunneas, 

<  therefore^'  &c.  So  that  it  rather  seems  liiat  the  deed  was  grant- 
ed in  contemplation  of  services  which  were  never  performed,  for 
the  parties  separated  in  about  a  y«ar  afterwards,  and  tihe  punaer 
took  no  further  trouble  in  Mrs  Caddall's  aiEedm ;  and,  therefbre, 
the  question  is  attended  with  a  certain  degree  of  doubt.  Tb  be 
sure  die  pursuer  might  say,  I  was  ready  to  perform  the  services,  tf 
required ;  but  that  is  quite  different  from  saying  diat  the  amraity 
was  granted  for  services  actually  performed,  or  as  a  mere  giatnitjr. 

Lord  Jugtioe^derk* — As  to  die  annuity  now  in  quesdon,  I  lee 
nodiing  in  the  obligadon  which  contemplates  services  to  be  pei^ 
formed  as  die  omisideradon  of  the  grant 


Lord  FyOtrUm,  Onfinary.  For  Punncr^  Jjqr,  Bmhmmn, 

W.  &  AgeoL       For  Defenderf,  So/..  Gen.  (CotMmn,) 
ToJ  jr  /Zbrnonet,  W.  S.  Agents.         T,  Clerk. 
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29  Jkne  1881. 


T.  B,  BUCHANAN 

offointi 

ZUILL& 

Removikg. — FiAR. — LiFERENTSR. — An  instnonent  ^ 
Hnff  a  ffrant  afUferent  in  favour  of  a  third  partyj  ; 
pursue  a  removing  affmut  a  tenant^  durimgAe  exisU 
rent. 


rcci- 


The  late  Miss  Buchanan  diqK>ned  part  of  the  lands  of  Boquhan 
in  fiferent  to  one  Gray,  with  diis  declaradon,  that,  in  the  event  of 
the  subject  of  the  liferent  <  being  under  lease  to  a  tenant  at  tltf 
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<  time  of  iny  deaths  the  rents  thereof,  during  the  existence  of  such  99  June  1831. 

<  lease,  shall  belong  to  my  estate ;  and,  in  lieu  thereof,  the  persons  ^^"^V^^ 
( succeeding  to  the  fee  of  the  said  property  diall  make  payment  of  zuiiis."*"  '^ 
'  LIO  yearly  to  the  said  William  Gray,  ay  and  until  he  obtains 

<  possession  of  the  said  parks/  Miss  Buchanan  afterwards  ezecu* 
ted  an  entail  of  her  estate  in  £siyour  of  the  pursuer,  burdened  with 
this  liferent,  which  accordingly  was  engrossed  in  his  infeftment 
on  the  entail.  The  subjects  of  the  liferent  had  been  let  by  Miss 
Bachanan  for  one. year  to  Andrew  Zuill,  the  defender,  who  conti- 
nued to  possess  them  after  her  death  upon  tacit  relocation. 

The  pursuer,  in  virtue  of  his  seisin,  brought  a  removing  against 
Andrew  Zuill  and  the  other  defender,  to  the  effect  that  the  pursuer 
UiBBel^  or  others  in  his  name,  mi|^t  enter  into  possession.  The 
Skeriff,  in  re^et  that  the  lands  in  question. had  been  di^xmed  to 
William  Gray  in  liferent,  and  that  the  liferenter  did  not  ooneur  in 
the  action,  sustained  the  objection  to  the  pursuer's  title,  and  assoil- 
lied  the  defenders. 

In  an  advocation,  the  pursuer  pieatkd — L  That,  as  being  the  Pursuer  s 
only  party  infeft  in  the  lands,  he  alone  is  entitled  to  pursue  a  re-  ^^^^ 
moving.    2.  At  all  events,  it  is  jus  tertii.  to  the  defenders  to  found 
on  the  supposed  rights  of  the  liferenter. 

The  defender  oMwered — That  during  the  subsistence  of  the  life-  Defenders* 
rent,  the  punmer's  infeftment  is  no  valid  title  of  possession ;  and,  ^*^' 
without  a  title  to  demand  possession,  no  one  can  have  title  or  in- 
terest to  pursue  a  removing. 

The  liord  Ordinary  remitted  simplioiter  to  the  Sheriff,  and  found  judgment, 
the  advocatcMT  liable  in  expenses ;  and  the  Qntri  unanimously  refu- 
sed a  reclaiming  note  against  this  interlocutor. 

Obterved  by  the  Court. — The  lands  were  not  under  lease  to  the  Opinion  of 
defenders,  and  therefore  the  event  did  not  occur  in  which  the  pur-  ^^'^'^' 
saer,  in  terms  of  the  disposition  of  the  liferent^  would  himself  have 
been  entitled  to  draw  the  rmits,  on  paying  a  certain  sum  in  lieu  of 
them  to  the  liferenter. 

Lord  MacUeMzitt  Ordinary.         For  Pursuer,  Skene^  M»  P.  Brovm.  Mowbr^jf  ff 

ITowden,  W.  S.  Agents.  For  the  defenders,  Dean  ofFac^  f  Hope, J  Mart, 

W.  A,  G.^  R  EOis,  W.  3.  Agents.        R.  Clerk. 

S. 
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SECOND  DIVISION. 

No.  CXLL  30  JwelSSL 

FERRIE  AND  FAIRLY 

agauut 

WOODWARD  AND  Otheb*. 

JumsDicTiON. — Foreign. — Persons  domiciled  in  Engkmdi  who  hold 
heritabls  property  in  this  country  as  trustees^  are  Uaile  to  pursuit  in 
the  courts  of  Scotland^  in  all  actions  which  are  brought  against  Am 
qua  trusteeSf  and  which  either  directly  affsetihe  trusi^edaiej  or  on 
be  made  to  affect  it. 

Ferrie  and  Fairly  raised  an  action  against  the  defenders,  who 
were  all  settled  in  England,  as  execators  and  trustees  of  the  late 
Mrs  Ann  Clark,  upon  sundry  daims  of  debt  for  business  done  on 
account  of  the  trust-estate,  part  of  the  funds  held  by  them  in  trust 
being  heritable  property,  situated  in  Scotland,  which  had  been  ac- 
quired by  them  as  trustees,  in  execution  of  the  purposes  of  the  trust 

The  defenders  pleaded  a  preliminary  defence,  that  the  acdon  was 
incompetently  brought  against  the  trustees  of  Mrs  Ann  dark,  in 
respect  that  they  are  not  subject  to  the  jurisdiction  of  the  courts  of 
Scodand. 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  <  Ha* 

<  ving  heard  parties'  procurators  on  the  libel,  as  now  restricted  by 

<  the  pursuer  to  the  conclusions  against  the  defenders  qua  trustees 

<  only,  in  respect  that,  in  their  diaraoter  of  tvustees,  liie  defenders 
*  hold  heritable  property  in  Scotland,  repels  the  preliminary  de- 

<  fence,  and  sustains  the  jurisdictiim  and  competency  of  the  ae- 

<  tion,'  &C. 

The  defenders  redaimed ;  and  the  Lords,  before  answer,  appoiDt- 
ed  minutes  of  debate  to  be  given  in,  with  a  view  to  take  the  o|h« 
nion  of  the  whole  Court 

The  pnnixerB  pleaded — 1^,  That  the  defenders  are  liable  to  die 
jurisdiction  of  the  Scotch  courts,  in  respect  they  hold  real  property 
in  Scotland.  The  principle  upon  which  all  jurisdiction  in  daioK 
of  debt  is  founded  is,  that  execution  upon  the  decree  may  be  en- 
forced, either  against  the  person  or  property  of  the  debtor  within 
the  territory  of  the  judge.  And  hence  arises  the  rule  of  jurisdic- 
tion, either  ratione  domicilii,  in  which  case  the  decree  may  be  en- 
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forced  by  diligence  against  tll«  person  of  the  debtor,  or  ratione  rei  30  June  isdl . 
dtse^  where  execution  can  be  obtained  by  diligence  against  property    *^^V^^. 
whidi  is  within  the  territory  of  the  judge  who'  pves  the  decree ;  iy*J,7 Wood-"" 
Lawson,  28  Feb.  1521,  A/.  4811;  Lamb,  11  Mardi  1624,  M.  ward  mothers. 
4812 ;  Gaftratth,  16  Nov.  1626,  M.  4813;  Lord  Blantyre,  8  Nov. 
1626,  M.  4818;  Hepburn,  3  July  1627,  Jt/.  4814;  and  Haldane 
V.  the  Yerk-Buiklings  Cmnpany,  29  Dec.  1724,  M.  48ia     Since 
which  time,  the  liability  of  a  foreigner  holding  heritable  property 
in  Scotland  to  the  jurisdiction  of  the  Scots  courts  seems  never  to 
lave  been  called  in  questicm. 

2d,  The  defenders  are  amenable  to  the  jurisdiction  of  this  G>urt 
in  the  present  action,  in  respect  that  the  debt  sued  for  arises  out  of 
proceedings  brought  by  the  defenders  in  this  Court,  and  in  whidx 
die  pursuers  acted  as  their  procurators  and  mandataries ;  see  the 
opinions  expressed  by  the  Judges  in  the  case  of  Smyth  v.  Ninian, 
16  Nov.  1826. 

The  defenders  answered — That  jurisdiction  ratione  rei  sitse  only  Defenders' 
extends  to  immoveable  subjects  when  tiiey  are  made  the  gpround  or  ' 
sabject  of  the  action ;  but  that  no  action,  with  merely  personisil  con- 
dnsions,  can  be  rested  upon  that  ground  against  a  foreigner,  who 
does  not  reside  within  the  territory  of  the  Court ;  Bmnsdoue  v. 
WaUaoe,  9  Feb.  1789,  ItL  4784 ;  and  Douglas,  Heron  and  Com- 
pany V.  Palmer,  29  Jan.  1777,  Brwnis  Stgopl  v.  449.  The  de- 
cisions cited  by  the  pursuers,  in  so  fiir  as  they  are  confirmed  by 
modern  practice,  appear  to  have  been  questions  directly  affecting 
die  heritage  upon  which  the  jurisdiction  was  founded. 

The  York-Buildings  Company  had  an  establishment  in  Scotiand, 
and  carried  on  business  there,  whereas  tiie  defenders  in  the  present 
action  are  only  administrators  to  a  will  executed  in  England,  and, 
therefore,  this  action  ought  to  have  been  brought  against  them  in 
the  country  in  which  they  have  undertaken  the  office ;  Ross  o.  Ross, 
26  Nov.  1782,  Jlf.4600 ;  Brown's  Trustees  v.  Palmer,  17  Dec.  1830. 

The  second  plea  of  tiie  pursuers,  founded  on  an  allegation  of  em- 
ployment by  the  defenders  to  conduct  business  in  this  Court,  rests 
osk  an  assumption,  in  point  of  fact,  whidx  is  denied,  and  which  can- 
not be  taken  for  granted  at  this  stage  of  the  proceedings. 

Ml  the  consulted  Judges  concurred  in  the  following  opinion : 

We  are  of  opinion  tiiat  the  interlocutor  of  the  Lord  Ordinary,  Opinions  or 
sustaining  tiie  jurisdiction  of  this  Court  against  the  defenders,  qua  ^^^"l^f"^ 
trustees,  is  well  founded. 

When  persons  hold  property  in  this  country,  whether  heritable 
or  moveable,  either  for  their  own  benefit  or  in  trust  for  others,  they 
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30  June  1B3I.  are  entitled  to  the  benefit  of  the  law  of  this  country  for  vindicatiii^ 

^'^V^    or  protecting  that  property,  and  they  always  receive  such  benefit; 

rT*\^d!*''  ^^^  therefore,  when  a  claim  is  made  against  them,  which  either 

ward  &  Others,  directly  affects  such  property,  or  can  be  made  to  affect  it,  they 

are  bonnd  to  answer  the  demand  made  against  them  in  tliis  Court ; 

or  if  they  do  not  choose  to  appear,  decreet  will  go  against  them  to 

the  effect  of  attaching  the  property  in  this  country  and  subject  to 

its  laws. 

It  is  on  this  principle  that  process  is  rendered  competent  against 
a  foreigner  possessed  of  moveable  property  here,  by  means  of  the 
arrestment  jnrisdictionis  fandandsB  causa. 

This  has  the  effect  to  fix  the  moveables  (which  otherwise  would 
be  held  to  follow  and  be  attached  to  the  person  of  the  defender) 
in  this  country ;  and  that  being  done,  and  an  action  raised  i^nst 
the  proprietor,  he  is  held  bound  to  appear  to  defend  himself  in  the 
action,  and  to  save,  if  he  can,  his  property  firom  the  effect  of  the 
claim  and  decree  against  him.  And  on  the  dependence  of  sadi 
action  the  pursuer  can  then  use  a  common  arrestment,  which  m- 
terpels  the  common  debtor  or  holder  of  the  moveable  property  firom 
delivering  it  up  to  the  defenders. 

But  no  such  circuitous  process  is  necessary  in  regard  to  heritable 
property,  which  is,  sua  natura,  fixed  within  the  jurisdiction  of  this 
Coiurt,  and  subject  to  its  diligence,  under  the  laws  of  the  country. 

And  therefore,  as  the  defenders  in  this  cause  employed  the  pur- 
suers in  their  character  of  trustees  on  this  property,  they  must  ap- 
pear and  defend  this  property  firom  the  claim  made  against  them 
qua  trustees,  or  be  content  to  allow  the  pursuers  to  recover  lh«r 
claim  out  of  it,  by  the  ordinary  diligence  of  the  law,  which  they 
may  do  by  inhibition  and  arrestment  of  the  rents  on  the  dependence, 
and  by  adjudication,  and  action  of  mails  and  duties,  after  decreet 
A  case  almost  precisely  similar,  but  not  so  strong,  occurred  be- 
tween Haldane  and  the  York-Buildings  Company,  16  Dec  1724, 
who  pleaded,  that  notwithstanding  their  great  estates  in  Scotland, 
they  were  not  bound  to  answer  to  an  action  here.  But  the  Court 
sustained  tlieir  jurisdiction,  in  respect  of  their  heritable  eatste, 
though  the  action  did  not  specially  relate  to  their  heritable  estates— 
multo  magis  in  this  case,  when  the  employment  of  the  pursuer  re- 
lated to  business  regarding  those  estates. 

The  Judges  of  the  Second  Division  expressed  their  entire  aasent 
to  the  above  opinion ;  and  the  Court  accordingly  unanimously  re- 
fused  the  note. 

I/N-d  Ordinary,  Medufpi.         Act.  Skene  and  O.  Graham  BdL  Alt.  James  Aa^ 

derson.         Thomae  Landale  and  John  Zivmgeton,  Agents.         F.  Clerk. 

u. 


Judgment. 
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SECOND  DIVISIOir.   , 

No.  CXLII.  30  Jtme  1831. 

DOUGLAS 

against 

JONES. 

JoBisDfCTioK. — Arrestment. — Foreign. — An  arregtment  jurit* 
dietianUJimdandiB  ffratioj  used  in  the  hands  of  an  English  com' 
pang  carrying  on  business  in  Scotland,  to  attach  the  balance  due 
by  Ihem  to  ofns  of  their  partners^  an  Englishman,  fmnd  sufficient  to 
Jbund  jurisdiction  against  the  said  partner,  although  he  alleged  that 
As  business  carried  on  by  the  company  at  their  brandi  in  Scotiand 
was  a  losing  concern,  and  that  there  was  no  balance  due  to  him, 
nor  any  otiier  funds  belonging  to  him  which  could  be  attadicd  in  tiieir 
hands* 

JoNESy  a  tea-dealer  in  Manchester,  entered  into  written  missives 
witb  Douglas  to  take  a  lease  of  a  shop  in  Glasgow  from  Whitsun- 
day 1828y  for  seven  years,  at  a  rent  of  L.600  per  annum,  payable 
at  half-yearly  tenns.  The  shop  was  fitted  up  by  DougUis  acoord- 
h^ly,  and  was  occupied  for  the  first  six  months,  firom  Whitsunday 
1828^  by  Jones  and  a  partner,  under  the  firm  of  Jones,  Brothers  and 
Company,  as  a  tea  warehouse,  but  no  formal  lease  was  ever  extend- 
ed. The  business  carried  on  by  the  company  in  Glasgow  did  not 
qypear  to  be  prosperous,  and  preparations  were  made,  by  advertise- 
ment and  otherwise,  to  withdbraw  it 

The  first  term's  jent  of  L.250  was  paid  to  the  landlord  at  Mar- 
tinmas 1828;  but  as  Jones  refused  to  enter  into  a  regular  lease  in 
teims  of  his  missive,  Douglas,  in  December  1&2&,  brought  an  ac- 
tion against  him  to  compel  him  to  do  so.  As  Jones,  however,  had 
by  this  time  left  Scotland,  the  pursuer,  before  raising  his  summons, 
used  an  arrestment  jurisdictionis  fundandse  gratia  in  the  hands  of 
the  company,  Jones,  Brothers  and  Company,  on  the  sum  of  L.3000 
sterling,  more  or  less,  due  and  addebted  by  them  to  the  said  John 
Jones.  This  arrestment  was  executed  at  the  above-mentioned  shop, 
which  was  at  the  time  filled  with  chests  of  tea  to  the  value  of  se- 
veral thousand  pounds,  and  where  the  business  of  tea-dealers  was 
still  carried  on  by  a  partner  of  the  name  of  Hundy,  under  the  firm 
of  Jones,  Brothers  and  Company. 

-  The  company  finally  wound  up  business  in  Glasgow^  and^  ad- 

2C2 
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ao  June  1831.  yertised  a  sale  of  the  furniture)  and  a  lease  of  the  premises  till  the 
ensuing  Whitsunday  hi  February  1829,  having  [Meviousiy  paid, 
joncf.  *"  ^       under  discount,  the  half-year's  rent  diie  to  the  landlord  at  that  t^m. 

Jones  pleaded,  in  defence  against  the  action  that  had  been  brought 
to  compel  hiih  to  implement  the  lease  for  seven  yean^  lst»  That  no 
jurisdiction  had  been  founded  against  him  by  Ihe  arrestment  used 
in  the  hands  of  Jones,  Brott^rs^  and  C<lmpany,  because  it  did  not 
and  could  not  attach  any  property  or  effects  belonging  to  him ;  in 
respect  that  the  whole  money  with  which  the  concern  of  Jones,  Mo- 
thers and  Company  was  begun  and  carried  on  business  in  Ghs- 
gow  belonged  to  Robert  Huntly,  who  was  a  creditor  for  the  sns 
advanced  by  him ;  and  that  the  concern  was  a  losing  one  fr^An  the 
commencement,  and  never  was  indebted  to  the  defender  to  any  ex- 
tent whatever ;  and,  2dly,  That  there  never  was  any  oondodadagree- 
ment  between  the  pursuer  and  defender  for  a  lease  of  the  shop,  nor 
any  possession  following  upon  the  missive,  in  respect,  thait  the  ver- 
bal communing  between  die  parties  had  b^eo  {or  a  lease  to  the 
company  of  Jones,  Brothers  and  Gom(teny,  who  accordingly  had 
entered  into  possession  and  paid  rent  for  one  year,  whei««a  the 
missives  imported  an  agreement  to  let  the  premises  to  the  defender 
as  an  individual^  who  had  never  entered  into  possesnon  in  that  char, 
racter* 

The  Lord  Ordinary,  in  preparing  the  cause,  reserved  the  fivat  de-« 
fence  as  a  preliminary  defence  in  reqiect  that  it  required  prehation, 
and  that  it  would  be  more  convenient  to  diq[>ose  of  it  when  the 
parties  came  to  issue  on  the  merits. 

He  afterwards  pronounced  the  following  interk>cutor  on  the  closed 
record:  ^  Finds,  that  by  the  holograph  letter  frcun  the  d^ender, 
of  5th  January  1828»  in  answer  to  a  letter  of  the  pursuer  of  tbe 
same  date,  the  defender  agreed  to  beoonne  tenant  for  seven  yean 
of  certain  premises  in  Glasgow  belonging  to  the  pursuer,  and  tbat 
he  entered  to,  possession  thereof  at  Whitsunday  thereafter ;  finds, 
under  these  drcumstances,  that  the  said  defender  is  subjeet  to  tbe 
jurisdiction  of  the  courts  of  this  country,  in  any  action  relative  to 
the  said  premises,  and  so  decerns  against  the  defender  in  CermB  of 
the  conclusions  of  the  libel,  as  restricted,'  &c 

The  defender  reclaimed  and  pleaded — That  the  L^d  Oidhiaiy 
had  sustained  the  jurisdiction  of  the  Scotch  court  on  a  difoent 
ground  than  that  which  was  maintained  by  the  pursuer,  vis,  on  ths 
ground  that  the  defender,  by  entering  into  a  lease  for  a  term  <tf  yeaob 
had  acquired  heritable  property  in  Scotland,  and  had  thereby  ren- 
dered himself  amenable  to  its  courts  in  all  actions  relative  to  tbat 
estate.    That  this  ground,  however,  even  supposing  that  it  was  well 
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fbonded,  in  the  case  where  a  foreigner  admits  himself  to  be  in  ^  June  1631. 

possession  of  sneh  property,  oonld  not  1>e  taken  as  the  ratio  of  sns-  ^^".jr"^ 

Hinii^  die  jurisdiction  in  this  ease  against  the  defender,  without  jonea. 

ttiaatg  tw  granted  the  whole  merits  of  the  action^  and  assuming 

the  fiiietB  of  the  case,  contrary  to  his  denial,  iq>pearing  on  the  record, 

that  he  ever  entered  into  possessioii  of  &e  premises  npon  the  mis- 

flres* 

The  Court,  before  answer,  remitted  the  cause  back  to  the  Lord 
OrAnary,  to  hear  parties  further  upon  the  point  of  jurisdiction  as- 
sume by  him,  and  also  on  the  point  reserved  by  hisfocmerinterlo* 
sntor,  respecting  the  validity  of  the  arrestment  jurisdictionis  fundan* 
d»  gratia. 

The  Lord  Ordinary  afterwards  took  the  cause  to  report  on  cases, 
in  which. 

The  pursuer  pleaded — Ist,  That  the  missives  and  ooirespondenee,  Punniar*f 
together  widi  the  possession  which  had  followed  thereupon,  oonsti<-  ^^^^^ 
tated  e  vriid  lease  binding  on  the  defender ;  2dly,  That  the  ar«- 
restment  jurisdictionis  fundandse  causa,  used  in  the  hands  of  the 
company,  (at  a  time  when  there  were  in  the  premises  goods  and 
faniitore  of  great  value,  belonging  either  to  the  company  or  to  the 
defender,  an  active  partner  thereof,)  on  the  balance  due  to  the  de- 
fender, was  valid ;  and,  8dly,  That  the  defender,  having  acquired 
herite^le  property  by  the  lease  entered  into  in  Scotland,  and  having 
possessed  and  occupied  the  same,  was  amenable  to  die  Scotch  courts 
in  all  actions  relative  to  that  property. 

The  defiender  oiutMml— Ist,  That  the  validity  of  the  lease  could  Oefimder'f 
not  be  inquired  into  until  the  jurisdictfon  was  established  against 
die  defender ;  ddly,  Hiat  the  arrestment  used  in  the  hands  of  the 
eraapany  was  invalid,  as  it  did  not  attach  any  debt  due  to  him,  nor 
any  property  belonging  to  him ;  and,  Sdly,  That  die  assumption 
that  the  defender  had  entered  into  a  lease,  and  fiierfhy  acquired 
hmtd>le  property  in  Soodand,  was  unwarranted,  and  could  not  be 
assmned  without  an  inquiry  into  the  merits,  which,  on  die  other 
hand,  could  not  be  made  without  previously  founding  jurisdiedon. 

The  Cburf  were  of  opinion,  that  die  possession  of  the  lease  would  Opinion  of 
hare  been  sufficient  to  render  the  party  amenable  to  the  jurisdie* 
tiott  of  the  Scotch  courts,  if  that  possession  had  been  admitted,  but 
^t  it  was  inconvenient  to  enter  into  die  merits  of  that  inquiry,  on 
the  prejudicial  quesdon  of  jurisdiedon  in  the  present  case,  as  the 
existence  of  the  lease  was  the  subject-matter  of  inquiry  in  the  ac- 
tion.   On  the  other  hand,  their  Lordships  were  unanimously  of 
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30  JuDe  1831.  opinion,  that  there  was  no  good  objection  to  the  validity  of  the  ar^ 
^^y^    restment  jurisdictionis  fandand»  gratia. 

JonM.'' '''  ^^^  LotA  JusHce-Ckrk. — There  is  certainly  some  difficvlty  in 

-; this  case,  in  taking  it  for  granted  that  there  is  a  valid  leaae  in  order 

Court?"  ^  ^  found  jurisdiction,  the  ejnstence  of  the  lease  being  the  very  sob- 
ject  of  the  action,  and  denied  by  the  defender*  But,  on  the  other 
hand,  there  is  no  answer  made  to  the  arrestment  jurisdictionis  fiui* 
dand»  gratia.  I  know  that  the  defender  avers,  that  when  a  count 
and  reckoning  takes  place  I  will  be  able  to  shew  that  there  was  no- 
thing due  to  me  out  of  this  concern,  and,  consequently,  that  there 
was  nothing  to  arrest  But  I  do  not  think  that  answer  is  any  thing 
to  the  purpose,  seeing  that  the  goods  in  the  warehouse  were  osten- 
sibly the  property  of  Jones,  Brothers  and  Company,  and  that  he  is 
confessedly  a  partner  of  that  firm.  Suppose  that  an  arrestment  ju- 
risdictionis flmdandiB  gratia  were  laid  on  in  the  hands  of  a  banker, 
where  a  debtor  had  a  deposit  of  L.6000,  would  it  do»  in  bar  of  ac- 
tion, on  the  ground  of  want  of  jurisdiction,  to  say  that  the  anestee 
had  daims  of  compensadon  sufficient  to  extinguish  tiie  debt  due  bjr 
him? 

Lord  Gladee. — I  am  of  the  same  opinion.  I  do  not  say  that  there 
may  turn  out  ultimately  to  be  grounds  for  a  decree  of  forthcomii^ 
against  the  arrestee.  But  on  the  question,  whether  the  arrestment 
was  sufficient  to  found  jurisdiction,  does  not  the  defender,  by  stating 
his  plea,  that  an  a  count  and  reckoning  it  will  turn  out  that  there  ii 
no  debt  due  to  him,  necessarily  adndt  tiie  jurisdiction  ci  the  Court 
to  try  that  plea,  viz.  whether  he  had  any  fonda  in  die  hands  of  the 
company  ?  It  is  very  true  that  a  decree  obtained  upon  an  arrest- 
ment jurisdictionis  fundandse  gratia  passes  periculo  petentis,  at  the 
risk  of  the  user  of  the  arrestment,  because,^  it  turn  out  that  there 
were  no  funds  belonging  to  his  debtor  in  the  hands  of  the  arrestee^ 
then  there  will  be  nothing  to  which  his  arrestment  will  attacL 

Lord  CrinffleHe* — I  am  of  the  same  opinion.  Any  decree  wliidi 
we  can  pronounce  will  only  be  effectual  either  against  the  person  of 
the  defender  if  he  be  found  in  this  country,  or  against  his  goods  if 
ihey  be  attached  here.  Now,  it  is  admitted  that  goods  have  been 
arrested  for  the  purpose  of  founding  jurisdiction^  but  it  is  said  tbat 
they  do  not  belong  to  the  defender.  We,  however,  ^cannot  be  called 
upon  to  enter  into  that  investigation  as  a  preliminary  to  this  actum, 
the  only  question  being,  whether  our  jurisdiction  can  be  sustained. 
Lord  MeadowbanL — I  am  of  the  same  opinion.  I  should  have 
been  inclined  to  have  sustained  the  jurisdiction  of  tiiis  Courts  on 
the  ground  of  the  defender  having  taken  a  lease  in  this  country,  on 
the  princijdes  of  the  judgment  which  we  have  just  pronounced; 
(Ferrie  and  Fairly  against  Woodward,  supra) ;  but  I  also  concur 
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your  Lordsliips,  that  the  arrestment  jorisdictioiiisfundandse  30  June  1831. 
causa  was  effectual.  ^^•^V^^ 

The  Omrt  accordingly  repelled  the  objection  to  the  jurisdiction  ^^^^  ^' 
in  respect  of  fhe  arrestment  jurisdictionifi  fundandae  gratia;  and  on  judgmeDt. 
the  meritSy  repelled  the  defences,  and  decerned  in  terms  of  the  libel, 
in  ooofonnity  with  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Mtdwjfn^  OnUiiary.  Act.  Dean  ofFac*  (HopetJ  and  D.  MaeneSL         Alt. 

Mon  and  A»  MaauUL        Dm  Braum  and  John  Campbell^  Agentfi.     T,  Clerk. 

u. 


SECOND  DIVISION. 

No.  CXLIII.  1  July  1831. 

ARCHIBALD  CAMPBELL  of  Blythswood 

against 
The  Hon.  CHARLES  A.  MURRAY. 

Member  of  Parliament. — Public  Officer. — An  extract  of  a 
service^  by  a  keeper  of  the  records  ofAe  General  Register^House^  can" 
tamed  in  an  ancient  document^  purporting  to  he  a  record  of  proceed-- 
ings  of  a  Sheriff^ourt^  but  not  authenticated  by  cmysubscriptianf  nor 
ascertemedjtidicialfy  to  be  genuine^  having  been  given  out  to  a  party 
who  procured  it  to  be  entered  in  the  Chancery  record  ofretours^  and 
obtained  an  extract  therefrom  as  a  vera  eopia  of  an  original  retour  ; 
found,  Ist^  Aat  the  extract  jrom  Chancery  was  not  legal  evidence  of 
Me  old  extent  oftJie  lands  in  a  claim  for  admission  to  the  roU  of  free- 
hdders  ;  and  2d^  that  an  enrolment  on  such  evidence  of  valuation 
cotdd  not  be  rendered  vaUd  by  subsequent  investigation  into  the  ye- 
nuineness  ofAe  original  abcument. 

The  circumstances  of  the  former  question  between  these  parties, 
respecting  the  ancient  service  here  in  dispute,  are  reported  of  date 
11  July  1829.  Subsequently  to  that  judgment,  Mr  Murray  claim<- 
ed  enrolment  as  a  freeholder  in  Lanarkshire,  on  a  valuation  of  old 
extent,  of  which  the  onlyevidence  of  the  service  produced  was  the 
extract  from  Chancery,  attested  by  the  derk,  in  the  usual  fonn,  as 
a  vera  copia  of  an  original  retour.  The  freeholders  having  sustain- 
ed tiie  claim,  Mr  Campbell  presented  a  petition  and  complaint 
against  their  judgment. 
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Campbell  tw 
Mnrray. 

Complainer'f 
Pleas.* 


The  complainer  pleadedj  as  formerly,  that  there  is  no  authen- 
ticated record  or  judicial  proceeding,  ahowiiig  that  the  aervioe  n 
question  ever  took  place.  There  is  neither  the  record  of  micfa  a 
service,  nor  the  relative  brieve,  nor  the  retoiur  in  ezistenoe*  The 
certificate  from  Chancery,  therefore,  setting  forth,  <  hasc  est  yen 
<  copia  principalis  retornatus,'  is  a  &Ise  certificate,  wholly  unwar- 
ranted, and  of  no  legal  efficacy  as  evidence  of  the  alleged  old  extent 
in  virtue  of  which  the  respondent  claimed  enrolment,  in  terms  of 
16  Geo.  11.  c.  11. 

Even  supposing  that  the  document  in  question,  though  not  ap- 
pearing to  have  been  deposited  in  the  Register-House  by  any  com- 
petent authority,  and  not  authenticated  in  any  form,  oould,  by  ex- 
traneous circumstances,  be  proved  to  be  a  genuine  and  authentic  re- 
cord of  proceedings  of  the  Sheriff-court,  yet  until  such  inquiry  shall 
have  been  duly  authorised,  and  the  authenticity  of  the  document  jo^ 
dicialiy  declared,  the  clerks  in  Chancery  are  not  entitied  to  tran- 
scribe any  of  its  contents  into  the  record  of  retours,  and  then  issue 
extracts  therefrom,  with  a  certificate  of  authenticity  for  which  they 
have  no  warrant;  for  it  is  obvious,  that  the  extract  by  the  keeper  of 
the  Register- House  cannot  stamp  the  original  with  any  d^;ree  of 
authority.  The  authenticity  of  the  document,  (supposing  evidenee 
to  that  effect  could  be  obtained,)  ought  to  have  been  judidaliy  esta- 
blished before  the  claim  of  enrolment  was  made ;  and,  therefore,  no 
inquiry  which  the  respondent  might  suggest  for  ascertaining  its 
genuineness  could  give  validity  to  his  present  enrolment,  or  obviate 
the  objection,  that  it  has  proceeded  witiiout  evidence,  and  without 
legal  warrant;  Eraser's  Trustees  t?.  Eraser,  11  July  1800,  Jf.  Ap. 
Member  of  Parliament,  No.  5 ;  Cathcart  v.  Gordon,  .9  March  181S, 
Bank.  iii.  5,  19. 


Respondent*! 
Pleas. 


Answered — The  book  from  which  the  retour  in  question  was  ex* 
tracted  appears  to  have  formed  part  of  a  larger  volume,  of  whidi 
tiie  beginning  has  been  destroyed;  but  the  part  dmt  remains, 
amounting  to  about  fifty  pages,,  is  perfectiy  entire  and  unbroken  m 
the  sequence  of  the  proceedings  there  recorded.  Although  the  Ub- 
lory  and  date  of  its  transmission^  to  the  R^ister*House  is  unknown, 
it  is,  at  least,  certain  that  it  has  been  deposited  there  fior  a  period 
past  memory,  and,  at  all  events,  far  exceeding  the  recollection  of 
the  oldest  individual  employed  in  that  oflBce.  That  it  is  a  genume 
and  original  record  no  one  drilled  in  such  matters  can  poesiUy  doubt 
Accordingly,  it  has  always  been  acknowledged  by  tiie  keepers  of  the 
records  as  genuine,  and  entered  as  such  in  the  repositories  of  tbe 
General  Register-House,  with  no  otii^  remark  than  tiiat  it  was 
<  decayed  and  incomplete.'     The  judicial  investigation  as  to  tbe 
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gamBeneaa  of  the  record  in  the  ease  ci  Fraser,  referred  to  by  the  1  July  1881. 
oomplainer,  wia  rendered  necessary  solely  in  consequence  of  the    ^^y^^ 
reeofd  of  the  Sheiiff-conrt  there  in  question  having  been  founds  ^^^^^  ^' 
not  in  puUica  costodia,  but  in  the  hands  of  a  private  indiyidual ;  but  ■ 

the  record  here  having,  from  time  immemorial,  been  deposited  in  the  j^^P^^^^*'* 
General  Register-House,  and  formed  part  of  the  public  records,  it 
possesses  that  prima  £icie  evidence  of  authenticity  which  entities  it 
to  be  held  as  genuine  until  the  contrary  be  proved.  But  to  any 
examination  of  this  record,  if  it  can  be  obtained  in  a  ccMnpetentform, 
the  respondent  does  not  object ;  and  if  collateral  evidence  ol  the 
kind  produced  in  tiie  case  of  Fraser  were  requisite,  it  might  easily 
be  procured.  The  case  of  Cathcart,  also  founded  on  by  the  com* 
{daber,  does  not  i^ply  to  the  present  questiim* 

L(ntl  Justioe-'Ckrk* — I  am  not  of  opinion  that  the  freeholders  Opioum  ef 
were  justified  in  sustainii^  this  claim  of  enrolment  I  am  bound  ^"'^ 
now  to  lock  to  the  ground  of  this  certificate  from  Chancery.  Now, 
what  is  die  history  of  the  alleged  record  in  question  ?  Some  sheets, 
which  qpparentiy  had  formed  part  of  an  old  book,  are  found  in  the 
Register-House,  purporting  to  be  a  record  of  proceedings  of  the 
Sheriff^cQurt  a£  Lanarkdiire,  but  not  officially  authenticated,  and 
thoa{^  said  to*  have  been  in  the  Register-Office  beyond  memory^ 
yet  not  shewn  to  have  been  deposited  Or  recognised  there  as  part 
of  the  public  records  by  any  competent  authority ;  and  from  these 
sheets  the  keeper  of  the  records  giveiat  out  an  extract  of  the  service 
ID  question^  with  the  general  attestatioD,  *  Extracted  firotn  the  records 

<  in  his  Majesty's  General  Register-House.'  But  are  tiiere  not 
words  wanting  in  this  officer's  certifloate  necessary  to  bring  the  pre- 
sent case  into  die  situation  of  tiiat  of  Fraser,  where  the  attestation 
subjoined  to  die  extract  bears,  tiiat  it  was  copied  <  from  the  record- 

<  book  of  the  Sheriff-court  of  Inverness,  lodged  here  by  order  of  the 

<  Court  of  Session?*  It  is  said  that  diis  latter  record  was  found  in  the 
hands  of  a  private  individual ;  but  that  individual  was  die  person 
who  had  had  the  official  custody  of  die  book,  and  removed  it  from 
the  pkce  where  it  ought  to  have  been  found.  Yet,  even  in  diese 
drcomstances,  it  was  thought  necessary  that  it  should  be  deposited 
m  die  Register-House  by  order  of  the  Court,  and  dbat  the  proceed- 
ings should  be  entered  in  die  Books  of  Sederunt.  The  extract  in  the 
present  case,  of  the  keeper  of  the  records  in  the  Register-House,  is 
worth  nothing, — ^it  does  not  enhance  die  value  of  the  original  as 
endence ;  and  the  question  dien  is,  what  audiority  had  the  derk 
of  Chancery  to  enter  it  in  the  register  of  retours,  and  to  give  out 
the  extract,  which  the  freeholders  sustained  as  evidence  of  the  re- 
spondent's valuation  ?  It  is  a  regular  and  l^g^itimate  proceeding,  no 
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I  July  I83L  doui^ty  to  eany  to  Chancery  an  original  retonr,  or  an  aalheniicafted 
^  ^Ty^  record  oia,  service,  and  G:et  them  recorded.  But  the  hook  in  qiies- 
Murray.  tion  has  at  present  no  stamp  of  authentication.     I  therefore  cannot 

sustain  the  enrolment  If,  however,  an  investigation  into  the  ge- 
nuineness of  the  service  is  pressed  upon  us,  we  should  just  Mkm 
the  same  course  as  in  the  case  of  Sir  Andrew  Cathcart,  and  order 
a  condescendence  from  the  respondent.  But  till  the  autiientioty 
of  the  record  is  ascertained,  I  cannot  sustain  the  enrolment. 

Lard  CringleH/B. — I  concur  entirely  in  your  Lordship's  opinioo. 

Lord  Glenke. — I  will  not  say  what  would  have  been  the  effect 
of  the  certificate  from  the  Regrister-House,  had  it  borne  that  die 
book  in  question  was  a  record  of  services.  Perhaps  tiiis  might  have 
been-  sufficient.  But  it  does  not  say  so ;  and  I  tiiink  it  was  not 
sufficient  to  warrant  the  clerk  in  Chancery  to  give  forth  an  extract 
as  a  vera  copia  of  a  principal  retour.  Hoc  statu  there  is  not  suffi- 
cient evidence  of  the  existence  <tf  the  alleged  retour.  Let  tlie  re- 
spondent, if  he  pleases,  get  a  remit  for  such  an  investigation  as  todc 
place  in  Fraser's  case ;  but  I  do  not  think  that,  hoc  statu,  he  ii  ea- 
titied  to  have  his  enrolment  sustained,  or  even  to  support  it  by  a  sub- 
sequent investigation  of  the  autiientksity  of  tlie  writing  in  question. 
I  think  the  complaint  must  be  sustained  in  the  meantime. 

Lord  Meadowbank — As  tiie  matter  stands  at  present  I  cannot  have 
the  least  doubt  in  concurring  with  all  your  Lordships.  But  I  think 
a  case  is  brought  before  us  which  involves  points  of  fiar  greatar  mh 
portance  tiian  the  question,  whether  the  respondent  shall  be  allowed 
to  stand  on  the  roll  of  freeholders.  I  do  not  think  tiiat,  without  the 
autiiority  of  this  Court,  it  is  in  die  power  of  a  keeper  of  the  recwdi 
of  tiie  Register-House  to  confer  upon  a  document  a  stamp  of  au- 
thenticity which  otherwise  it  has  not  In  this  case,  an  extract  was 
given  out  tending  to  mislead.  It  was  no  doubt  a  copy  of  a  docu- 
ment in  the  General  Register-House,  but  it  was  not,  as  tiie  attes- 
tation bears,  an  extract  *  from  the  records'  in  that  office.  Further, 
the  derk  in  Chancery  gives  an  extract  as  if  from  a  principal  retour, 
when  ex  concessis  there  is  no  original  retour  at  allknown  to  be  in 
exbtence.  The  Court,  I  think,  is  bound  to  have  the  parties  iriio 
issued  these  extracts  brought  to  the  bar  for  explanation.  I  have  no 
doubt,  however,  as  to  the  propriety  of  now  sustaining  the  com- 
plaint. 

Lard  JtuHce^Gerk. — Mr  Murray's  obvious  course  was  to  have 
applied  for  a  judicial  investagation  of  the  authenticity  of  the  docu- 
ment in  question,  before  using  it  as  evidence  of  a  freehold  qualifi- 
cation. 

The  Cautt  sustained  the  complaint,  and  ordered  the  respondent's 
name  to  be  expunged  from  the  roll  of  freeholders. 


Judgment. 


No.  148.  COURT  OF  SESSION.  680 

The  Court,  at  the  seme  time,  pronouiiced  the  following  order :  1  July  1831. 
^  The  Lords  haying  obeerred  the  irr^^olaritiee  complained  of  in  this  ^"^y^^ 
*  caee,  as  to  registration  of  documents  in  the  publicreoords  without  ^|^^^  ^' 

<  doe  authority,  ordain  the  printed  papers  for  the  parties  to  be 

<  transmitted  to  the  Lords  of  the  other  Divirion,  for  consultation  with 
^  their  Losdships  as  to  the  proper  course  to  be  adopted  f<nr  prevent- 

<  iog  soeh  irregularities  in  future.' 

For  the  ConpliiMr,  Dmn  i^fFmc.  (Bope^J  Fon^  WaBur.        J^mu  a»am,  W.  & 
Agent  For  the  Respondent,  Jardim.  Bo,  Bvtherfbrd,  W.  8.  Agent. 

B.  Clerk. 

S. 


FIRST  DIVISION. 

No.  CXLIV.  2  Jtify  188L 

NORTH  BRITISH  INSURANCE  Co. 

affointi 
JOHN  BARKER. 

Insubance. — Cautioneb. — 7^  borrower  of  a  sum  ofvumeyfium 
a  hft  bmaraaneit  company  haoing  granted  his  bond  toiA  a  eautionerj 
coHlkttning  an  chHgaium  fir  &e  regtdar  payment  of  Aepremimn  oi^ 
a  poHey  ofineuranee  foAtcA  Ae  borroitoer  had  effected  wUh  ihe  same 
company  to  Ae  amount  of  Ae  snm  borrowedf  and  whidk  he  assigned 
to  ihe  company  inJkrAer  security  of  the  debt;  and  Ae  borrower 
hamng  gioem  to  the  secretary  of  Ae  company  Ae  acceptance  of  a  Aird 
party  fir  a  sum  equal  to  Ae  interest  and  premium  due  at  Ae  pre" 
ceding  term^  but  having  died  before  the  biU  was  paid^  andthe  oon^ 
pony  hating  afterwards  refused  to  take  payment  of  the  bUl^  as  in 
payment  of  the  premium  of  the  policy  past  due^  on  the  ground  that 
the  poliey  had  become  voidy  the  premium  not  having  been  paid 
within  the  stipulated  period  /  fiund^  that  the  bill  having  been  taken^ 
the  insurance  was  still  inforce^  and  that  the  company  were  boimd 
to  communicate  the  benefit  of  the  policy  to  the  cautioner  in  the  bondf 
to  the  efict  if  relieving  him  of  his  obligation. 

In  1825,  James  Lyon,  solicitor  Supreme  Courts,  entered  into  a 
transaction  with  the  North  British  Insurance  Company,  by  which 
they  were  to  lend  him  L.2500,  for  which  he  was  to  grant  his  bond 
with  a  cautioner.     He  was  also  to  insure  his  life  with  the  company 
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2  July  1831.  to  the  eyctont  of  the  above  stun,  and  the  cautioner  for  the  loan  was 

^*^V^^    also  to  be  tautioner  for  the  regular  pajrment  of  the  preminm  on  the 

in^urance^  polioy  of  insurance,  which  was  to  be  assigned  to  the  company. 

V.  Barker.        This  tmnsaction  was  completed  in  the  manner  stated  in  the  bond 

in  which  the  suspender  was  cautioner. 

The  bond  sets  forth,  ^  I,  James  Lyon,  solicitor  before  the  Ss- 

<  preme  Courts  of  Scotland,  gtant  me  instantly  to  have  borrowed 

<  and  received  from  the  North  British  Insurance  Company,  ineor- 
'  porstod  by  royal  diarter  under  that  tide,  the  principal  sum  of 

<  L.2500  sterling,  whereof  I  hereby  acknowledge  the  receipt,  re- 

<  noundng  all  exceptions  to  the  contrary;  which  sum  of  L.2500 

<  sterling  I,  the  said  James  Lyon,  as  principal,  and  I,  Jdin  Bar- 

*  kcTj  surgeon  in  Edinbiirgh,  as  cautioner  and  surety,  and  foQ 

<  debtor  for  and  with  the  said  James  Lyon,  hereby  bind  and  oUige 

<  ourselves,  conjunctly  and  severally,  and  our  respective  heirs,  exe- 

<  cutors  and  succesiji^^  to  repay,  and  again  deliver  to  the  said 

*  North  British  Insurance  Company,  or  to  llie  ass^eea  of  thatin- 

<  GOrpotadoia,  and  that  at  the  term  of  Martinmas  next,  with  the 

<  sum  of  L.500  of  liquidated  penalty,  in  case  of  CBolore,  and  the  le- 

*  gal  interest  of  ike  said  priiicipal  sum,  from  the  date  hereof  to 
( the  foresaid  term  of  payment,  imd  thereafter,  during  die  not-pajr- 

<  ment  of  the  said  principal  sum,'  &C.  Besides  the  penonal  obliga- 
tion of  the  suspender  for  the  repayment  of  this  loan,  "Mr  Ly<m  as- 
signed and  made  over  to  the  chargers,  in  fiurther  security,  a  coMi- 
darable  claim  he  held  against  the  estate  of  the  kte  ThonDaa  Fer^ 
gussen,  coppersmith  in  Edinboigh.     The  bond  then  states,  that 

it  was  part  <rf  the  treaty  for  the  said  loan  that  I  (the  said  James 
hjmk)  shoold  insure  my  life  during  its  whide  period  for  die  amount 
of  the  said  loan,  and  diouU  assign  the  pottcy  of  insurance  to  die 
said  Nordi  British  Insuranee  Company  in  fiirther  seeorily  thereof; 
and  I  having,  in  implement  of  die  said  arrangemeBt,  effected  a 
policy  of  insurance  upon  my  Ufe,  for  die  iemainder  thereof  w&fa 
the  said  Nordi  British  Inantance  ConaqMny,  to  the  fotanid  extent 
of  L.S500,  conform  topoliey  No.  96,  with pardcipalion  of  the  pro- 
fits, dated  die  I8di  day  of  Biay  1825,  by  which  poliey  the  annual 
premium  of  the  siud  insurance  amounts  to  L.73 : 0 ;  5,  andis  pay- 
able upon  the  4th  day  of  May  annually,  tfaor^ore,  I  do  hereby  trans- 
fer, assign,  convey  and  make  over  from  me,  my  hehrs,  execnton 
and  representadves  whomsoever,  to  and  infevour  of  the  said  North 
British  Insurance  Company  and  their  assignees,  the  said  policy  rf 
insurance.  No.  26,  &c  And  in  order  that  the  security  affiwded 
to  the  said  North  &itish  Insurance  Company  and  their  assignees, 
by  tlie  said  policy  of  inauiance,  under  the  for^foing  aarignadon, 
may  not  be  lost,  we,  the  said  James  Lyon  and  John  Baricer,  here- 
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by  bind  and  oblige  omselvefly  oonjimetly  and  fleverally,  and  our  &  July  1891. ' 
i«0pecli7efore8aid8,topaythebeforeTmeiitionedpremiamof  L.78,    ^^"^V^^ 
Ob*  5d.  upon  the  said  policy  of  insurance  annnally^  within  fourteen  f,^^|^^^ 
days  of  the  said  4th  of  May^  so  long  as  the  whole  or  any  part  of  v.  Barker, 
the  said  sumsy  above  contracted  to  be  paid,  shall  renuun  impaid  ;* 
and  I)  the  said  James  Lyon,  hare  herewith  deHvered  np  the  said 
poHey  of  imumuie  to  the  said  North  British  Insurance  Company, 
to  he  kept  aad  used  by  them  and  their  assignees,  as  their  own 
proper  writ  and  evident,  during  the  non-payment  of  the  said 


The  interest  in  the  bond  and  the  premium  on  the  policy  wore  re- 
gdady  paid  up  to  Martimnas  1800*  At  Whitsunday  1887,  iriien 
soother  haU-yeai^sintercat  and  the  preaunm  on  the  policy,  amount- 
log  together  to  L.186 :  10:  ft»  beoiune  due^  Mr  Lyon  mentioned  to 
the  suspender,  that  it  would  not.be  convenient  Ibr  him  to  advance 
the  money,  but  he  was  willii^.  to  indorse  to  4lw  company  a  bill  by 
a  Mr  Didcson  for  L.140,  due  18  Aug^t  thereafter  The  suspend- 
er stated  this  cbeumstance  to  Mr  Brash^.-seeiietary  to  Ihe  company, 
who  made  no  objections  to  that  mode  of  settlement;  and  Mr  Lyon 
aecordingly  called  op  him,  and  delivered  over  to  him  Mr  Dickson's 
biU. 

When  this  bill  fdl  due,  Mr  Diekson,  the  acceptor,  did  not  know 
in  whose  bands  it  was ;  but  as  soon  as  he  discovered  it  was  in  the 
hands  of  the  North  British  Insurance  Company,  he  desired  his  agent 
Mr  Spalding  to  call  upon  diem  and  retire  the  bill.  Mr  Spalding 
aoeordittgly  waited  on  Mr  Brash  the  same  day  with  money  to  retire 
the  bill ;  but  he  refused  to  take  payment,  allq;ing  as  a  reason,  that 
accounts  had  reached  Edinburgh  of  Mr  Lyon  having  died  suddenly 
ia  Limdoii.  A  few  days  afterwards  Mr  Brash  sent  the  following 
letter :  '  Having  stated  to  the  Directors  of  the  North  British  Insu- 

*  anee  Company  the  ctrcumstancea  reladve  to  the  late  Mr  James 
^  Lyon's  leaving  with  me  his  draft,  dated  fil  June  last,  at  fifty  days 
^after  date,  upon  Mr  Diekson^  for  L.140  atecling,  together  with 

<  the  very  peculiar  dreamatances  attending,  your  offer  of  payment 

<  theieof  on  Saturday  last,  the  2SHh  ultimo,  I  am  authorised  by  the 
'  DireeiaoiB  to  intimate  to  you,  that  they  are  willing  either  to  re- 
'  tarn  .the  draft  in  the  same  state  .in  which  it  was  left  with  me,  to 
^  any  pemon  who  can  shew  a  light  derived  from  the  late  Mr  Lyon 

<  to  receive  it,  or  to  accept  of  the  amount  thereof  in  part  payment 

<  of  the  principal  sum  and  interest  due  on  Mr  Lyon's  bond  for 
« L3600.' 

Mr  Spalding  replied  to  this  letter  in  these  terms :  ^  I  have  re- 

*  ceived  your  letter  of  yesterday's  date^  and  beg  to  state  that  Mr 

*  DiduoQ  has  no  cooisem  with  the  purpose  for  which  die  4ccep^ 
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2  July  1831.  <  tance  to  Mr  Lyon  was  indoned;  and  I  mtut  be  pennitted  to  le- 

<  mark,  that  you  have  no  right  to  retain  tins  acoeptanoey  in  die  fiiee 

<  of  the  offer  of  payment  whiefa  he,  through  me,  tendered,  and  agaia 

<  tenders  to  you,  or  to  annex  any  conditions  to  discharge  the  biD, 

<  with  which  he  can  hare  no  concern,'  && 
After  the  hipse  of  ten  days,  Messrs  Naime  (the  chargers'  agmls) 

wrote  to  Mr  Spalding  in  dieae  terms :  <  Your  letter  to  the 
tary  of  the  North  British  Insurance  Company,  of  the  4th  i 
has  been  sent  to  us,  as  the  agents  for  the  inooiporatioii ;  and,  m 
reply  to  it,  we  beg  to  state,  that  diough  the  bill  in  question  was 
put  into  the  hands  of  the  secretary  by  Mr  Lyon,  in  ooateaqph- 
tion  of  his  afterwards  applying  to  the  directors,  in  tenaw  of  the 
laws  of  the  company,  to  be  permitted  to  have  his  policy  of  in- 
surance revived,  on  such  conditions  as  tliey  might  exact,  it  is  im> 
possible  for  the  directors  of  the  company  to  accept  of  paynent  sf 
it  from  any  one,  as  a  payment  of  the  premium  cf  insurance  on  a 
policy  which  stood  completely  forfeited,  and  which  cannot  now  be 
revived,  no  application  to  d»t  effect  having  been  made  by  Mr 
Lyon,  and  his  death  having  now  rendered  this  impossible.  The 
object  of  making  a  tender  of  payment,  after  you  were  aware  that 
Mr  Lyon  was  dead,  is  too  obvious  to  the  directors  to  be  di^giii»- 
ed  by  any  form  of  words ;  and  they  wiUjpssuredly  not  yield  to  it 
We  have  only  to  repeat,  therefdre,  thirt'  the  directors  are  ready, 
either  to  deliver  the  bill  to  any  person  duly  authorised  on  the 
part  of  the  representatives  of  Mr  Lyon,  or  to  take  payment  ^  i^ 
on  condition  that  the  proceeds  are  to  be  applied  in  part  payment 
of  the  interest  and  principal  of  die  sum  io  Mr  Lyon's  bond  to  the 
company.' 

On  the  same  day  on  which  the  forgoing  letter  was  written, 
Messrs  Naime  wrote  also  to  Mr  John  Stupart,  writer  in  Edinburgh, 
whp,  it  was  understood,  took  chaise  of  Mr  Lyon's  affiurs,  in  the 
foUowing  tenn. :  <  AmoDg  the  papei.  put  into  our  kmds  i«gani»g 

<  the  late  Mr  James  Lyon's  debt  to  the  North  British  Insorsnoe 

<  Company,  there  is  a  letter  by  you  to  the  secretary,  of  the  5th  in- 

*  stant,  which  it  appears  only  necessary  to  notice,  from  the  state- 

<  ment  with  which  it  concludes,  that  you  are  aware  be  had  received 

<  fr<Mn  Mr  Lyon  a  certain  bill,  in  payment  of  tiie  interest  and  pre* 

<  mium  then  due  upon  the  loan  wad  policy  of  insurance.  Has 
'  statement  is  incorrect  The  bill  in  question  was  not  taken  in  pay* 
'  ment  of  the  interest  and  premium,  or  either  of  them,  as  was  ez« 
'  plained  to,  and  perfectiy  understood  by  Mr  Lyon  at  the  time  of 
'  its  delivery.  Tlie  secretary  iqpprised  him  that  his  policy  had 
^  fiiUen,  and  could  only  be  renewed  by  the  directors,  on  payment  rf 

*  the  premium,  and  a  fin^  at  tiieir  discretion,  upon  a  special  vfff&- 
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<  cation  to  them ;  bat,  at  Mr  Lyon's  earnest  request,  the  biU  was  S  July  I83h 

<  retained,  in  order,  as  he  said,  to  prove  his  sincerity  in  settling    ^*^V^ 

<  wiih  the  office  on  his  return  from  London,  whither  he  mentioned  i^^]|l^^  Co. 

<  he  was  speedily  to  go/  v.  Barker. 

The  North  British  Insurance  Company  then  applied  to  the  sus- 
pender  for  payment  of  the  principal  sum  and  interest  on  the  bond, 
which  the  suspender  refused,  on  die  ground  that  the  bond  was  com- 
pensated by  the  sum  due  by  the  insurance  company  under  the  policy 
ef  insurance  on  Mr  Lyon's  life,  and  which  was  in  force  at  the  time 
of  his  death,  in  consequence  of  the  company  having  taken  the  bill 
o£fered  by  Mr  Lyon,  both  for  the  interest  on  the  bond  and  the  pre- 
miam  on  the  policy  then  due,  and  the  benefit  of  which  policy  they 
were  bound  to  communicate  to  the  suspender. 
•  A  charge  having  been  given  on  the  bond,  Barker  suspended. 

In  support  of  the  reasons  of  suspension,  the  suspender  maintained 
the  following  pleas  in  law — 

L  The  contract  entered  into  between  die  suspender  and  die  Saapciider'» 
chargers  was  of  an  anomalous  description,  whereby  the  suspender,  ^^"^ 
on  the  one  hand,  undertook,  that,  while  Mr  Lyon  lived,  the  L.2500 
flhooid  be  payable  to  the  chargers,  and  that,  while  it  remained  out- 
standing, not  merely  the  legal  interest  thereof  should  be  regularly 
paid,  but  also,  that  die  additional  annual  sum  of  L.73 : 0 :  5  should, 
m  like  manner,  be  paid  to  diem;  and,  on  the  other  hand,  die 
chargers  undertook,  in  respect  of  these  obligations  incumbent^n 
the  suspender,  that,  in  the  event  of  Mr  Lyon's  death  before  the 
said  principal  sum  should  be  repaid,  they  should  communicate  to 
him  the  benefit  of  a  life  insurance  to  the  extent  of  L.2500,  or,  in 
other  words,  cancel  the  obligation,  so  far  as  he  was  concerned,  for 
the  repayment  of  the  principal  sum.  The  suspender  had  no  con- 
cern widi  the  policy  of  insurance,  or  with  any  conditions  expressed 
therein  which  were  not  contained  in  the  bond. 

2.  The  absolute  and  unconditional  obligation  undertaken  by  the 
suspender,  fior  the  payment  of  the  premium  of  L.73 : 0 : 5  yearly,  in 
addition  to  the  le^  interest,  while  the  principal  sum  remained  un- 
paid, rendered  it  impossible  that  die  counter-obligation  of  insurance 
incumbent  on  the  chargers  could  fall,  or  become  void  as  to  him ; 
and  superseded  as  to  die  suspender  any  conditions  inserted  in  the 
policy,  whereby  the  insurance  might  have  fidlen,  upon  the  non- 
payment of  the  premium  within  a  certain  time. 

S.  The  chargers,  by  registering  die  bond,  and  keeping  in  force 
against  the  suspender  the  obligation  for  the  payment  of  the  pre- 
9uum,  are  barred  from  pleading  that  the  counter  and  relative  ob- 
ligation on  their  part  is  at  an  end;  and  the  suspender  maintains. 
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2  July  18d1.  ^^  lifter  havii^  undertaken  such  an  oMigation,^  he  coidd  not  be 
Vii^y^>^    deprived  of  the  corresponding  benefit  resulting  6oin  it^  except  b^ 

North  Britnh  |^  decree  of  irritancy,  or  declarator  foreclosinir  hia  rieht 

V.  Barker.  4.  The  Stipulation  for  the  insurance,  and  particularly  the  danses 
T" ,      whereby  tiie  payment  of  the  premium  m%ht  have  been  eirfbrced 

Pleas.  from  Mr  Lyon,  were  intended  for  tixe  benefit  and  security  nf  fhe 

suspender,  as  well  as  of  the  chargers,  and  they  were  bound  to  have 
taken  due  steps  for  enforcing  payment  firom  Mr  Lyon ;  and  by  ne- 
glectkkg  to  do  80^  they  must  tiiemsehres  bear  all  tiie  loss  wUdi  has 
arisen  in  consequence ;  Fleming  v.  Thomson,  24  Nov.  1835,  asre- 
versed  by  the  House  of  Lords. 

5.  The  chargers,  or  their  secretary,  by  taking  and  retaining  Iks 
bill  from  Mr  Lyon  for  L.140,  in  the  cireumstancee  above  mentioo- 
ed,  miist  be  heM  to  have  rec^ved  parent  of  tiie  premium  of  in- 
snrance  in  question. 

0.  If  the  chargers  have  not  duly  negodiated  tins  bill,  tkey  have 
lost  recourse  against  Mr  Lyon  and  his  representatives,  and,  at  aD 
eventH)  by  refiiang  to  take  payment  of  the  contents,  wiiea  i»ffsred 
by  tiie  acceptor,  the  chargers  must  be  held  to  have  made  the  ddii 
&eir  own. 

7.  If  tiie  stipulation,  whereby  the  suspender  was  taken  bound  to 
pay  annually  to  the  chargers  tiie  sum  of  L.7S  :  0  :  6  in  addition  to 
the  legal  interest,  does  not  impose  upon  die  chargers  any  cone- 
sp<mding  obligati<m  to  him,  in  the  event  of  Mr  Lyon's  death,  tiie 
bond  w<>ttld  be  usurious,  and,  on  this  footing,  entirely  null  and 
void* 

Chargers*  In  aoswer  the  chargers  stated,  That  the  policy  of  insurance  ttSL 

^**'  by  the  premium  not  having  been  paid  within  tiiree  weeks  after  the 

4di  of  May,  the  term  of  payment  The  pdlicyof  insurance  contain- 
ed an  express  clause,  declaring,  tiiat  the  insurance  should  expire  and 
become  void  if  the  premium  was  not  paid  within  twenty-ene  days 
from  the  4th  of  May  yearly.  After  tiie  lapse  of  that  time,  tike  re- 
vival of  the  policy  could  only  take  place  by  an  act  of  the  managers, 
who  had  power  to  do  so  upon  being  satisfied  as  to  tiie  state  of  health 
of  the  insured,  and  upon  payment  of  a  fine.  But  no  applicatioii 
for  such  revival  of  the  policy  was  made  by  Mr  Lyon.  Mr  Bratii, 
as  secretary  of  the  society,  had  no  power  to  take  tiie  bill  whick  Mr 
Lyon  offered  him  as  payment  of  tiie  premium  of  insurance  and  in 
fact  he  did  not  take  it  as  siidi.  The  bill  was  imt  at  tiiat  lime  pay- 
able ;  if  was  merely  retained  by  Mr  Brash  till  tiie  premium  was 
paid,  and  no  reeeipt  for  that  premium  was  given  to  lib  Lyon.  At 
the  time  payment  of  this  bill  was  offered,  accounts  had  been  re- 
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cvired  of  Mr  Lyon's  death.     The  chargers  therefore  maintained  2  July  1831/ 
the  foUowing  pleas  in  law :  Vwy>^^ 

North  BriUsh 

I. '  The  claim  of  the  chargers  for  the  principal  sum  charged  for,  v.  Barker. 


Chargcn* 


and  interest,  is  constituted  by  a  liquid  and  valid  bond,  upon  which 
the  chargers  are  entitled  to  recover,  if  they  have  not  been  paid  by  puVs^ 
the  colhiteral  securities. 

II.  None  of  the  collateral  securities  have  been  available.  The 
insurance  on  Mr  Lyon's  life  became  extinct,  in  respect  that,  in  terms 
of  the  policy,  the  payment  of  a  third  annual  premium,  on  or  before 
4  May  1827,  or  within  three  weeks  thereafter,  was  necessary  to 
Gondnue  the  policy  thenceforth  in  subsistence,  and  that  no  such 
payment  was  made  or  offered. 

III.  The  expired  policy  never  was  revived  in  terms  of  the  ori- 
ginal contract,  in  respect  that  neither  Mr  Lyon,  nor  any  other 
person,  during  the  period  of  three  months  from  the  term  of  pay- 
ment of  the  pr^ninm,  or  at  any  other  time,  paid  or  tendered  the 
amount  of  the  renewal  premium,  along  with  the  fine,  and  with  pro- 
per evidence  of  Mr  Lyon's  being  in  good  health. 

The  Court  first  ordered  a  condescendence  as  to  the  practice  of  jadgment. 
the  insurance  companies  in  England  and  in  Scotland;  and  after- 
wards, on  advising  that  condescendence  and  answers,  with  the  cases 
for  the  parties,  they  sustained  the  reasons  of  suspension. 

Jjord  Gillies. — There  is  very  little  information  in  the  condeseen-  opinion  of 
deuce  for  the  chargers.  If  transactions  such  as  this  had  been  com-  ^o"'^ 
mon  with  the  great  insurance  companies,  the  chargers  would  have 
had  no  difficulty  in  ascertaining  the  fact  The  chargers  seem  to 
have  taken  very  good  care  of  themselves.  I  think,  in  the  circum- 
stances of  the  case,  they  were  bound  to  take  the  bill  which  was  of- 
fered them,  and  they  did  take  it.  It  is  not  disputed  that  Mr  Brasli 
took  the  bill,  and  for  what  purpose  did  he  do  so,  if  it  was  not  to 
oontittBe  the  insurance?  Afiter  having  done  so,  is  it  possible  to 
mnifiteiii  that  the  insurance  was  at  an  end,  and  that  the  insurance 
oamfiBj  are  entided  to  insist  on  payment  of  their  bond,  and  at  the 
sune  time  to  refuse  pajrment  of  the  sum  due  under  the  policy  ? 

Ijord  PrmdaU. — The  condescendence  as  to  the  practice  is  ex- 
tremely meagse.  It  would  be  pessimi  exempli  to  give  effect  to  the 
^eaa  of  the  chargers.  I  cannot  discover  for  what  purpose  Mr  Brash 
ioc^  the  bill,  except  asapledge  that,  bona  fide,  Mr  Lyon  was  going 
Ml  with  tfa^  insuranee.  The  company  are  bound  by  what  was  done 
by  their  officer. 

¥f>lN  VI.  2  k 
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9  Julj  IdSI.    Lord  CorSwimj  Orainaiy.        For  Chargen,  Dem^ifFiie*  (Hope^)  Mor: 
^^s/mt^  h^  4*  MocK  W.  S.  Agents.         Alt.  CunmghmM,  ManhalL        J.  ^  G  iVU 

North  British  W.  S.  Agents.         S.  Clerk. 

Insurance  Co.  'J* 

V.  Birkar. 


FIRST  DIVISION. 


No.  CXLV.  2  Jufy  1831. 

Mrs  JANE  RAE  or  SMITH 

affaimt 

WILLIAM  PYPEIL 

Statute  47  Geo.  III.  c»  85. — Faundj  in  refirenee  to  tiiis  siahde^ 
.  HwJL  the  appointment  of  a  parochial  scboobnaster  does  not  take  plaee 
from  the  date  of  his  nomination  by  the  heritors^  but  from  his  beimg 
examined  and  approved  of  by  the  preAyiery. 

On  8  August  1807,  an  act  of  Parliament  was  passed,  (47  Geo^  UI. 
c.  85),  for  raising  and  providing  a  fiind  for  the  relief  of  widows 
and  orphans  of  burgh  and  parochial  schoolmasters  in  Scotbuid*  It 
provides,  that  there  shall  be  five  different  classes  paying  different 
rates,  and  declares,  that  such  persons,  who  are  burgh  ix  parochial 
schoolmasters  at  the  passing  of  the  act,  may  become  contribators, 
by  declaring,  by  a  writing  under  their  hand,  to  which  of  the  classes 
they  wish  to  attach  themselves,  and  paying  the  corresponding  an- 
nuid  rates ;  but  declaring,  <.  that  all  such  persons  as  were  either  bmgh 
^  or  parochial  schoolmasters  previous  to  the  passing  of  this  act,  and 

<  whose  accession  to  th'e  said  fund  shall  not  be  declared  by  a  writ- 

*  ing  under  their  hands,  within  the  space  of  two  years  after  die 
^  passing  of  this  act,  shall  be  for  ever  excluded  from  the  benefit 

*  thereof.' 

With  respect  to  the  schoolmasters  appointed  after  the  passing  of 
the  act,  it  is  provided,  <  that  every  person  who  shall  be  appoinleda 
^  burgh  or  parochial  schoolmaster,  and  every  such  schoohDaster  who 
^  shall  be  removed  from  one  school  to  another,  subsequent  to  tbf 
^  passing  of  this  act,  shall,  in  o<msequence  of  his  appointment  or  of 

<  such  translation,  be  held  to  accede  to  the  said  ftrnd.'  If  such  per- 
son fails  to  make  choice  of  a  rate^  then  he  is,  to  be  held  as  aoeed* 
ing  to  the  fourth  rate  mentioned  in  the  act  The  act  fiuther  providefl^ 
that  if  any  such  schoolmaster  shall  not,  before  his  death,  have  paid 
eontributions  for  ten  years,  his  widow  shall  only  have  right  to  one- 
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half  of  the  annuity,  until  such  time  as  the  amount  of  contributiousj  3  July  183U 
actually  paid  by  her  husband,  and  the  deduction  from  her  annuity    ^^^V*^ 
together,  shall  be  equal  to  the  ten  years'  contribution,  and  the  fiill  ^  pyMr!"' 
amoaBt  of  his  contribution  for  all  the  years  he  may  have  been  a  con- 
tributor; but  in  no  case  shall  the  widow  be  liable  to  make  up  more^ 
nor  shall  there  be  deducted  from  her  more  than  one-half  of  the  an- 
nuity. 

At  a  meeting  of  the  heritors  of  the  parish  of  Annan,  on  the  6th  of 
August  1807,  two  days  before  the  above  act  was  passed,  William 
Smith,  the  pursuer's  husband,  wai  appointed  schoolmaster  at  Bryde* 
kirk  Tillage.     The  minute  bears,  That  the  meeting,  <  upon  report  of 

<  Messrs  Sloan  and  Gillespie,  ministers  of  Dornoch  and  Cumber- 

<  trees,  that  William  Smith,  in  Brydekirk  viDage,  is  qualified  to 

<  teach  those  branches  which  he  professes  in  the  school  of  Bryde- 
*kirk  irillage,  elected  and  chose  the  said  William  Smith  to  be 

<  schoolmaster  at  Brydekirk  village,  to  be  approven  of  by  the  pres- 

<  bytery,  in  terms  of  the  minute  of  heritors,  of  26  December  1803/ 

This  election  by  the  heritors  was  not  confirmed  by  the  presby-* 
tery  till  the  4th  of  November  following,  on  which  date  the  minutes 
bear,  '  Compeared  William  Smith,  elected  by  the  heritors  of  An- 
^nan,  schoolmaster  of  Brydekirk,  in  the  parish  of  Annan,  who 
^  craved  to  be  examined  by  the  presbytery,  in  order  to  his  instal- 

<  ment  into  the  said  office.     And  the  presbytery  having  accordingly 
^  taken  trial  of  his  proficiency  in  the  different  branches  of  reading 

*  and  arithmetic,  found  him  duly  qualified,  and  did,  and  hereby  do 

*  declare  him  legal  schoolmaster  in  said  village,  and  entitled  to  the 
^salary  and  school  wages  attached  to  that  office.' 

Mr  South  died  in  1824>  without  having  contributed  to  the  fund, 
or  made  choice  of  the  class  of  contributors  to  which  he  meant  to  at-*^ 
tach  himself. 

His  widow  raised  the  present  action,  on  the  ground  that  her  hus-p> 
band  was  not  a  parochial  schoolmaster  dll  after  the  passing  of  the 
act,  he  not  having  been  examined  or  approved  of  by  the  presbjrtery 
till  after  that  date :  That  therefore  it  was  incumbent  on  him  to  be 
a  contributor^  and  as  he  had  not  made  choice  of  any  particular  class^ 
be  must  be  held»  in  terms  of  the  act,  to  have  attached  himself  to  the 
fourth  classy  from  which  the  pursuer  was  entitled  to  an  annuity  of 
LlO,  The  summons  concluded  for  payment  of  that  annuity  from 
die  Ist  of  September  1825»  deducting  from  the  said  annuity  a  sum 
not  exceeding  the  half  thereof^  imtil  the  arrears  of  her  husband's  con« 
tribation  for  the  years  during  which  he  was  a  contributor  to  the 
fund  have  been  paid  up. 

In  defence  against  this  action  it  was  pleaded — That  the  uniform 
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0Joly  18S1.  practice  in  the  management  of  the  fund  has  been  to  regulate  all  ar- 
rangements as  to  the  contributions  from  the  dates  of  the  iq[>poinfc* 
ment  by  the  heritors,  with  which  alone  the  Parliamentary  Trustees 
•consider  themselves  to  have  any  concern.  The  fund  is  not  afiiected 
by  the  proceedings  of  the  presbyteries.  If  the  election  of  the  schod- 
master  by  the  heritors  is  not  sufficient  without  the  subsequent  ap- 
proval of  the  presbytery  to  render  him  liable  as  a  contributor  to  the 
fund,  it  would  be  in  the  power  of  the  heritors,  presbytery  and  pre- 
sentee, to  defeat  the  object  of  die  statute,  by  delaying  indefinitely 
the^^taking  of  the  presentee  upon  trials*  In  many  cases  the  ezami- 
natibn  of  the  presbytery  has  not  taken  place  for  years  after  the  pre> 
sentee  has  been  nominated  schoolmaster,  «and  has  been  in  the  fuH 
enjoyment  of  the  office  and  its  emoluments.  The  pnrsuer^a  late 
hushEuid  having  been  appointed  teacher  by  the  heritors  before  the 
passing  of  the  act,  he  must  be  held  as  among  lltat  class,  on  whom 
it  was  voluntary  to  take  the  benefit  of  the  act  or  not ;  and  as  he 
never  intimated  his  resolution  to  become  a  contributor  to  the  firad, 
and  never  contributed,  his  widow  is  not  entitled  to  any  benefit  from 
that  fund. 

The  Lord  Ordinary  found,  <  that  William  Smith,  the  pursner's 
^  late  husband,  was  a  parochial  schoolmaster  appointed  subsequent 
'  to  the  passing  of  the  act  47  Geo.  Ill,  c.  85 ;  therefore  repelled  the 
<  defences,  and  decerned  against  the  defender  in  terms  of  the  libel ; 
^  found  the  pursuer  entitled  to  expenses.' 


Judgment* 

Opioion  of 
Court. 


The  defender  reclaimed^  but  the  Ck>urt  unanimously  adhered. 

Lord  Bdlgray. — The  law  is,  that  the  appointment  of  a  schoolmas- 
ter, to  the  effect  of  his  being  legally  entitled  to  the  office,  takes 
place  only  from  the  date  of  his  examination  and  approval  by  the 
presbytery,  and  not  from  the  nomination  of  the  heritors.  Until  the 
presbytery  have  interponed  their  authority,  he  is  not  known  in  law 
as  schoolmaster,  and  is  not  entitled  either  to  teach  or  to  enjoy  any 
of  the  emoluments  of  the  office. 

Lord  President, — The  minute  of  the  heritors  in  this  case  beats 
express  reference  to  the  subsequent  approval  of  the  presbytery.  He 
could  not  be  schoolmaster,  if  the  presbytery  had  found  he  was  not 
qualified.  Whatever  the  practice,  may  have  been,  I  concur  with 
Lord  Balgray,  that  the  law  is,  that  a  parochial  schoolmaster  is  not 
legally  appointed  to  the  office  till  he  has  been  examined,  and  the 
nomination  of  the  heritors  is  improved  of  by  the  presbytery. 

The  other  Jvdget  concurred.  • 


Lord  Corthouse,  Ordinary.         Act.  J.  J,  Henderson^  Carfyk,  G.  Robertmnu        JeAa 

Yowtfft  Agent.  All.  DeanqfFac*  (Hope,J  Pai^Rvbertwn*  Jn.  WqAv' 

kpoon,  W.  S.  Agent.         S.  Clerk. 

T. 
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F/ftST  DIVISION. 
No.  CXLVI.  8  Juiy  1881. 

•  ■ 

ROBERT  GILMOUR  COLQUHOUN  and  Others 

agaimt 
Sir  JAMES  COLQUHOUN. 

Tailzie. — Seryicb  of  Heirs. — Substitute  and  conditional 
Institute. — 1.  In  a  deed  afentailj  afither  hamng  dUpomdhmd$ 
to  his  tldist  son  Ay  and  the  heirs  whomsoever  of  his  body^  whom  fail- 
ingy  to  his  second  son  B^  and  the  heirs  whomsoever  of  his  body^  with 
other  subsHiutionsy  the  entailer  reserving  a  power  of  sale  and  altera^ 
tionj  and  A  having  predeceased  the  entailer  without  issuer  and  B 
having  died  without  making  up  titles^  a  service  by  his  son,  as  heir 
(f  taOiie  €md  provision  to  the  entailer^  held  to  be  inept — %  Held 
diaty  there  being  no  delivery  of  the  deed  of  entail  to  Ay  the  mast  ears 
red  way  of  making  vp  a  title  in  the  person  of  Bs  son  would  have 
been  by  an  action  of  declarator  for  ascertaining  that  the  rigid  had 
tested  in  hisfathery  by  his  swrvivaiwe  of  the  entailery  and  the  failure 
of  A  and  his  issuoy  and  thereafter  by  a  general  service  as  heir  of 
provision  to  By  to  put  him  in  right  of  the  proearatary  and  precept 
contained  in  the  entaih 

Bt  a  postnuptial  contract  of  marriage,  (in  1741,)  between  Robert 
Golqiilioiin  of  Camstraddan  and  Helen  Johnston,  the  former  settled 
his  estate  of  Camstraddan  upon  the  <  said  Robert  Colquhoun,  and 

<  the  heirs-male  of  his  body  of  this  marriage,  whom  failing,  his  heirs 

<  and  assignees  whatsoever,'  &c« 

Thereafter,  (in  1774,)  Robert  Colquhoun  executed  a  strict  entail 
of  the  estate  of  Camstraddan.  By  that  deed  he  disponed  his  lands 
to  '  James  Colquhoun,  my  eldest  son,  and  the  heirs  whatsomever 
'  to  be  procreated  of  his  body ;  whom*  foiling,  to  Walter  Colqahoun, 

<  merchant  in  Glasgow,  my  second  son,  and  the  heirs  whomsoever 

<  to  be  procreated  of  his  body,'  &c. 

The  granter,  however,  reserved  *  not  only  my  own  liferent  of 
< the. lands  and  others  before  disponed,  but  also  full  power  and 

<  liberty  to  me  to  sell,  alienate  and  impignorate  or  dispone  the  said 
^  lands  and  others,'  or  any  part  thereof,  and  to  revoke,  alter,  inno- 

*  yate  or  change  these  presents,  in  whole  or  in  part,  at  any  time  of 

*  my  life,  even  upon  deathbed,'  &c. 

Thereafter,  (in  1781,)  Robert  Colquhoun  executed  a  truit^dis^ 
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8  July  1831.  position  of  his  estates,  with  directions  to  the  trustees  to  make  pay- 
^^V^^    ment  of  his  debts,, and  to  record  the  entail.     He  died  in  1787,  and 

Coiquiioun! "'  ^®  tnistecs,  who  entered  into  possesdon,  recorded  the  entail  in  the 
register  of  tailzies  in  1788. 

James  Colquhoun,  the  eldest  son  of  the  entailer,  and  institute 
in  the  entail,  predeceased  his  father,  without  issue.  Walter 
Colquhoun,  tlie  second  son,  who  was  a  merchant  in  London,  and 
against  whom  a  commission  of  bankruptcy  had  issued,  died  in  1802, 
without  making  up  titles,  or  in  any  way  interfering  with  the  estate. 
Upon  this  event  his  son  Robert,  (the  petitioner's  &tlier,  since  de- 
ceased,) who  was  then  in  the  West  Indies,  came  to  Scotland,  and 
for  some  time  acted  under  his  grandfather's  trustees  in  managing 
the  estate.  In  1805  he  returned  to  the  West  Indies,  after  grant- 
ing a  deed  of  factory  in  favour  of  certain  individuals,  whereby,  (on 
the  narrative  that  he  had  not  yet  made  up  titles  to  the  estate  of 
Camstraddan,)  he  granted  them  <  full  power  to  establish  and  make 

<  up  such  titles  in  my  person,  by  general  or  special  service,  or  other- 
*  wise,  as  heir  to  my  said  grand&ther,  as  shall  be  thought  necessary 

<  to  vest  and  complete  a  full  right  to  the  said  lands  in  my  person.' 
These  parties  granted  a  sub-commission  in  &voor  of  Mr  Oeorge 
Dunlop,  authorising  him  to  purchase  brieves  <  for  serving  the  said 
^  Robert  Colquhoun  heir  of  tailzie  and  provision  in  general  to  the 
'*  said  deceased  Robert  Colquhoun  of  Camstraddan.' 

Under  the  above  commission  and  sub-commission,  the  late  Ro- 
bert Colquhoun  was,  (21  Aug.  1806,)  before  the  bailies  of  Canon- 
gate,  served  heir  in  general  of  tfdlzie  and  provision  to  his  grand&ther 
Robert  Colquhoun,  the  entailer;  and  an  instrument  of  sasine  was 
afterwards  expede  in  his  favour  on  the  precept  in  the  entail,  and 
was  recorded  in  the  general  register  of  entaib« 

Upon  his  return  to  Scotland  in  1819,  the  late  Mr  Colqohoun, 
disclaiming  the  proceedings  of  his  commissioners  in  making  up  titles 
iinder  the  entail,  applied  to  the  respondent,  Sir  James  Colquhoun, 
the  superior  of  the  greater  part  of  the  lands,  for  an  entry  as  heir 
under  the  ancient  investitures  of  the  estate ;  and  a  precept  of  dare 
constat,  authorising  him  to  be  infefi  in  the  estate  of  Camstraddan, 
as  nearest  and  lawful  heir  of  his  grandfather,  was  accordingly  grant- 
ed, on  which  he  was  infeft,  he,  on  the  other  hand,  granting  an  as- 
signation of  all  right  and  title  in  his  person  to  reduce  the  entail,  and 
binding  himself  to  grsuit  a  sufficient  legal  title  to  the  lands.  In 
a  process  of  multiplepoinding  and  exoneration,  Mr  Colquhoon 
put  an  end  to  the  management  of  his  grandfather's  trustees;  and 
having  thus  completed  his  titles  as  proprietor  in  fee  simple,  he  sold 
the  estate  to  Sir  James  Colquhoun,  for  the  sum  of  L.d2,500,  by 
minute  of  sale,  (March  1806,)  to  which  his  son,  the  petitioner  Ro- 
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bert  ColquKoiin,  was  made  a  party,  aad  Sir  James  paid  down  part  of  8  July  1831.^ 
the  price.   In  these  dbrcomstances  the  question  came  to  be,  whether  ^^V^^ 
Mi  Coiquhoim  could  give  a  good  title  to  Sir  James,  or  whether  he  Colquhoun!  ^ 
was  bound  by  the  entail,  and  by  the  proceedinga  and  titles  which 
liad  been  made  up  in  his  person  ? 

In  order  to  try  this  question,  several  actions  were  brought  before 
the  Court*  Sir  James  Colquhoun  brought  a  suspension  of  a  threat- 
ened charge  for  payment  of  the  price  of  the  estate,  and  he  also,  in 
virtue  of  the  assignation  to  that  effect  from  the  seller,  brought  an 
action  hr  reducing  the  titles  which  had  been  made  up  in  the  per- 
son of  Mr  Colquhoun ;  and  the  latter  raised  an  action  of  declarator 
of  his  own  right  to  make  a  sale,  and  of  reduction  of  the  deed  of 
entail,  and  of  the  titles  which  had  been  made  up  in  his  person.  In 
that  action  he  convened,  as  defenders,  the  substitute  heirs  under  the 
entaiL 

The  three  actions  were  advised  the  same  day,  and  the  Court 
were  of  opinion,  that  the  general  service  already  mentioned,  ei^pede 
in  the  name  of  the  late  Robert  Colquhoun,  was  ineffectual,  and 
that  a  sale  of  the  estate  by  him  to  the  purchaser  was  valid  and 
Innding;  and  an  interlocutor  was  pronounced  in  each  of  these  ao- 
tion8,.giv]ng  effect  to  that  opinion.  In  the  action  of  reduction  and 
declaimtor  at  the  instance  of  Sir  James  Colquhoun  against  the  late 
Robert  CJplquhonn,  the  Court  decerned  in  terms  of  the  libel ;  and  a 
similar  judgment  was  pronounced  in  the  action  of  reduction  at  the 
instance  of  the  said  Robert  Colquhoun  against  the  subsequent  heirs 
of  entail ;  but  found  no  expenses  due  in  either  action*  In  the  sus«* 
pension  the  Court  ^  repelled  the  reasons  of  suspension,  found  the 
^  letters  orderly  proceeded,  and  decerned ;  also  found  the  suspender 
^  liable  in  expenses.' 

.  Against  this  judgment  in  the  suspension  Sir  James  Colquhoun 
entered  an  appeal  to  the  House  of  Lords,  but  there  was  no  appeal 
against  the  judgments  in  the  processes  of  reduction  and  declarator. 
Before  the  appeal  was  heard  in  the  House  of  Lords,  Robert  Col- 
quhoun died,  and  his  son,  and  the  other  petitioners,  were  sisted  as 
respondents*  The  appeal  was  afterwards  heard,  and  the  following 
judgment  pronounced,  (17  Feb.  1831):   <  It  is  ordered  and  ad- 

<  judged.  That  the  cause  be  remitted  back  to  the  Court  of  Session 
*  to  review  generally  the  interlocutor  complained  of  in  the  said  ap- 
^  peal :  And  it  is  further  ordered,  That  the  Court  to  which  this  remit 

<  is  made  do  require  the  opinion  of  the  other  Division,  and  of  the 

<  Lords  Ordinary,  in  writing,  in  regard  to  the  law  and  to  the  practice 
^  of  conveyancers  in  Scotland  in  regard  to  the  services  of  heirs ;  and 
^  whether,  according  to  such  law  and  practice,  the  service  in  this 
f  case,  of  the  21  August  1806,  by  Robert  Colquhoun  of  Camstrad^ 
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Colqubouns  v. 
Colquhoun. 


Respondents' 
Pleas. 


dan,  as  heir  of  tailsie  and  provision  to  \m  gamdfiidier,  Robert 
Colquhoan,  the  maker  of  the  entail  17749  was  a  valid  sernoe^ 
or  whether  such  service  should  have  been  to  James  C«d^pihoaii, 
the  institute  in  the  said  entail,  who  predeceased  his  firther,  the 
frranteT  thereof,  or  to  any  other,  and  what  person:  And  it  ii 
further  ordered  and  adjudged,  That)  after  obtaining  soch  opinions, 
the  said  Court  to  whom  this  remit  is  made  shall,  with  tl^  otliet 
Division,  and  the  said  Lords  Ordinary,  do  and  decern  in  thiscanss 
as  may  be  just' 

.Upon  advising  a  petition  for  applying  this  judgment,  their  Lord* 
ships  ordered  cases  f<Nr  the  consideration  of  the  whole  Court 

Pleaded  for  the  respondents — The  service  of  Robert  CdLqnbeim 
to  the  maker  of  the  entail  was  erroneous  iu  point  of  princqple^  and 
contrary  to  direct  authority.  The  deed  of  entail  contained  a  pra^ 
curatory  of  resignation  and  precept  of  sasine,  both  (tf  whidi  were 
expressly  conceived  in  fiavour  of  James  Colquhoun,  the  inatitofea 
The  title  to  the  entailed  estate  could  only  be  made  up  hf  execntiDg 
the  procuratory,  or  taking  infeftment  upon  the  precept.  If  die  in- 
stitute did  not  expede  a  title  under  the  entail,  the  unezeciited  pro- 
curatory and  precept  remained  to  be  taken  up,  after  his  failure,  by 
the  next  substitute  called  to  the  succession^  whose  title  was  to  be 
completed.  The  unexecuted  procuratory  or  precept  could  only  be 
taken  up  by  the  next  substitute  expeding  a  service  to  the  inadtate 
in  whose  haereditas  jacens  they  were.  A  service  to  the  entailer 
never  could  take  them  up,  because  he  was  the  grantor ;  and  it  would 
be  incompetent  to  attempt  to  take  up  an  unexecuted  procontory 
of  resignation  by  service  to  the  party  who  granted  il^  instead  of 
serving  to  the  individual  in  whose  &vour  it  was  gnuited.  The 
service  to  the  entailer  could  have  no  effect  in  completing  the  title 
under  the  deed  of  entail.  It  could  not  carry  the  unexecuted  prer 
cept  or  procuratory,  because  these  were  not  in  his  person,  but  were 
granted  by  him  in  &vour  of  the  institute,  in  whose  httreditaa  they 
remained  after  his  death.  Under  the  deed  of  entail  there  were 
three  legal  characters  distinct  from  each  other,,  the  entailer,  the  ii»> 
stitute,  and  the  heir,  and  it  was  necessary  for  the  latter  to  tdke  by 
service,  and  that  that  service  should  be  to  the  individual  in  whose 
fevour  the  right  or  disposition  was  conceived,  whether  the  i^t 
was  made  real  in  his  person,  or  remained  personal ;  and  the  prin- 
ciple was  equally  strong  in  its  application  to  the  case  of  an  inad- 
tute  predeceasing  the  diqx>ner,  as  it  was  where  the  institute  sor^ 
vived;  Ersk.  3,  8,  73 ;  Lord  Strathnaver  o.  D.  of  Doc^las,  2  Febw 
1728,  Karnes,  M.  15,873;  Creditors  of  Gordon  of  Carleton  v.  Gor- 
don, 14  Nov.  1749,  Kilk.  Fak.  M.  1$,384;  Campbell  v.  C^pbcfls, 
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38  Nov.  1770,  M.  14,M9.     Tbenr  was,  iherefere,  this  radical  error  8  JToly  18SU 
in  tiie  sendee  of  Robert  Colqnboun  to  his  grandfiitfaer,  that  th^e    ^^^N^^ 
VIS  nothing  in  hsereditate  jacente  of  him  to  take,  and,  consequently^  Colquhoun!^ 
the  infefiment  following  upon  it  was  null  and  void.  -.— — 

Neither  did. the  reservation  of  a  power  to  revoke,  &c.  make  any  p^|^ 
alteration  on  these  principles,  nor  onthe  point  of  feudal  form.  It  is 
tme  diat  a  right  remained  in  the  person  of  the  granter  to  the  ex^^ 
lent  of  the  power  reserved,  but  if  that  power  was  not  used,  the  si« 
toadon  of  the  diq[H>nee  was  not  altered,  either  in  point  of  &ct  or  of 
legal  language.  During  the  granter^s  life  the  right  conveyed  was 
defeasible,  but  upon  his  death  it  became  indefeasible ;  and  if  the  . 
deed  contained  words  of  disposition  to  the  individual  first  called  in 
the  olaase  of  destination,  hia  character  under  the  deed,  whksh  was 
unrevoked,,  just  remained  the  same  as  if  no  sudi  power  of  revoca"» 
tioa  had  ever  existed.  This  being  the  case,  it  was  necessary,  upon 
the  decease  of  the  disponee  widiout  having  completed  a  feudal 
title,  to  take  the  personal  right  out  of  his  hsoreditas  jacens,  in  pre« 
cisely  the  same  manner  as  if  no  reserved  power  had  been  ck>ntained 
in  the  principal  deed  of  disposition.  The  reserved  pow^  makes 
no  change  upon  the  character  of  the  individual  in  whose  iavour  the 
disposition  is  conceived,  or  upon  the  forms  to  be  used  in  taking  up 
the  succession ;  Bailie  v.  Clark,  23  Feb.  1809 ;  Dykes  &  Boyd 
a.  Boyds,  8  June  1818. 

But  supposing  that  the  predecease  of  the  iastitnte  placed  him  in 
the  situation  of  a  legatee,  whose  legacy  had  lapsed  by  predecease^ 
the  case  beoomes  ene  of  conditional  institution,  and  the  argument 
is  equally  fatal  to  the  form  adopted  to  complete  the  titles  of  the  late 
Robert  Colquhoun.  On  that  supposidon  James  must  be  held  as 
struck  out  of  the  deed,  and  the  person  next  named  in  the  deed 
(Walter  Colquhoun)  came  into  his  place,  and  was  entitled  to  the 
right  conveyed  to  him,  and  he  having  survived  the  entailer,  the 
servioe  m^ht  to  have  been  to  him.  In  short,  it  ought  either  to  have 
been  to  the  eldest  son,  who  predeceased,  or  to  the  second  son,  whd 
survived  the  grantery  but  not  to  the  grranter  himself,  for  nothiqg 
remained  in  his  person  to  be  taken  up  by  service.  The  decision  in 
the  case  of  Mackensie  v.  Mackensie,  t24  Nov.  1818,  affords  no 
authority  upon  the  question  now  at  issue. 

The  title  made  up  under  the  entail,  therefore,  being  erroneous, 
and  no  effectual  infeftment  having  followed,  the  deeds  of  the  late 
Robert  Colquhoun,  who  made  up  titles  as  heir  of  line  under  the 
former  investiture,  must  be  effectual  against  the  estate ;  statute 
168fr,  c  22;  Russell  v.  Creditors  of  Ross,  31  Jan.  1692,  M.  10,800; 


Pbttdti  for  Sir  James  Colquhoun**- 

The  important  question  is,  whetiier  the  service  to  Robert  Col-  pi^!* 
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8Jttly  I83U  quhoiln^  the  entailer  in  1806»  was  valid  or  net*    In  aolying 
^"^V^^    two  &ctB  must  be  kept  in  view.     Ist,  That  James  Colquhoim  pre- 

Qoiquboun!  ^^  deceased  the  entailer ;  and,  2d,  That  in  g^emio  of  the  deed,  the 
— ^      entailer  reserved  his  own  liferent,  and  power  to  revoke  the  deed,  or 

PIm^  "  ^  ^  ^^  ^^  property.  In  this  way  James  ^Iquhonn  never  became 
institute,  and  never  obtained  any  character  under  the  entaiL  He 
was  a  mere  legatee,  whose  legacy  lapsed  by  predecease,  and^ 
entailer  never  was  divested  in  his  &vour,  nor  was  any  personal  title 
in  his  &vour  effectually  created*  It  would,  therefore,  have  beea 
incompetent  to  serve  Robert  Colquhoun  junior  heir  of  taihde  aad 
provision  to  him.  He  having  predeceased  his  feithar  without  hein 
of  his  body,  and  the  faither  (the  entailer)  having  reserved  the  ample 
powers  already  mentioned,  the  fee  remained  in  him,  and  it  was 
only  by  a  service  as  heir  to  him  that  a  title  could  be  made  uf ; 
Maoonochie  v.  Gf»enlee»  12  Jan.  1780»  M.  13»040;  Baillie  v. 
Clark,  23  Feb.  1809 ;  Turnbulls  v.  Tumbull's  Trustees,  12  Nov. 
1822,  S.  Sf  D. ;  Donaldson  and  Others  v.  Sir  Ludovick  Grant,  1 1 
March  1786,  M.  6242;  Campbell  v.  ^>eiiB,  14  Feb.  1790,  M. 
6652 ;  Lockhart  v.  Wingate,  19  Feb.  1819.  In  short,  the  fee  of 
the  estate,  not  only  nominally,  but  truly,  both  personal  and  feudal, 
remained  vested  in  the  entailer,  in  consequence  of  his  eldeal  son 
James  having  predeceased  him»  without  being  survived  by  heirs  sf 
his  body.  Hence  the  entail  could  only  be  enforced,  and  cttxisd 
into  effect,  in  a  regular  manner,  by  the  form  of  proceeding'  adopted 
by  the  commissioners  of  the  original  charger.  But  supposing^.tfaat 
the  service  had  been  ezpede  by  diem  to  James  Colquhoun^  what 
right  could  have  been  acquired  by  such  a  form  of  proceeding  ?  A 
special  service  would  plainly  have  been  inept,  whereas  a  goienl 
service,  which  is  applicable  to  rights  in  lands  vested  in  the  ances- 
tor, but  not  clothed  with  infeftment,  would  have  been  equally  in- 
competent, seeing  that  in  consequence  of  the  predecease  of  James, 
and  the  reserved  powers  in  the  deed  of  entail,  which  never  was  de* 
Uvered,  there  never  existed  in  his  person,  at  any  one  moment,  a 
vested  r%ht  to  Gamstraddan,  and  there  was  nothing,  therefore,  to 
take  up  by  a  service.  Nodiing  was  placed  in  hereditate  jacente  of 
James.  Nothing  is  in  a  man's  hffireditas  jaeens  which  was  not  pre- 
viously in  himself.  The  views  adopted  by  the  Court  in  the  case  of 
Mackenzie  v.  Mackenzie,  24  Nov.  1818^  were  decidedly  nnfevoor- 
able  to  the  plea  of  the  charger. 

The  consulted  Judges^  viz.  the  Lords  Justice-Clerk^  Glenlee^ 

Criogletie,  Meadowbank,  Corehouse,  Mackenzie^  Medwyn,  Mon- 

creiff,  Newton  and  Fullerton,  gave  in  the  following  joint  opinion : 

Opinion  of  Robert  Colquhoun,  by  a  disposition  and  settlement,  executed  in 

j^Jdgci!^         1774,.. conveyed  his  estate  of  Camstraddan^  under  the  fettera  of  a 
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strict  ebtail,  to  his  eldest  son,  James  Colquhbuti,  and  the  heirs  SJuIjiasi. 
whomsoever  of  his  body ;  whom  failing,  to  his  seccmd  son,  Walter     ^     t^ 
Oolquhoun,  and  the  heirs  whomsoever  of  his  body ;  whom  fedling,  to  coiqubpun. 
a  series  of  substitutes.     The  disposition  contained  procuratory  of  ^  .  . 
resignation  and  precept  of  sasme.  consulted 

•  James  *died  before  his  &ther,  without  heii»of  his  body.  Walter  Judges 
survived  his  ftAer,  but  died  without  making  up  a  title  to  the  estate^ 
leaving  a  son  Robert.  Robert,  the  younger,  attempted  to  make 
up  a  title  by  a  general  service  as  heir  of  tailsie  and  piwiaion  to  his 
grand&ther,  under  the  disposition  1774,  by  virtue  of  which  he  was 
infeft,  on  the  precept  which  it  contained.  We  are  dearly  of  opi* 
nion,  that  by  die  law  of  Scotland,  and  according  to  the  practice  of 
the  best  conveyancers,  the  service  of  Robert  was  not  a  valid  ser- 
vice. 

By  the  law  of  Scotland,  there  are  two  modes  in  which  rights  of 
this  nature  may  be  transmitted,  namely,  by  inheritance  on  the  one 
Iiand,  and  by  grant  or  conveyance  on  the  other.  When  rights  are 
inherited,  a  title  is  completed  to  them  by  service,  a  form  equiva- 
lent to  the  additio  hsereditatis  of  the  Roman  law ;  and  without  ser- 
rice  or  certain  proceedings,  which,  in  some  cases,  may  be  substitu- 
ted for  it,  the  right  does  not'pass  to  the  heir,  or  vest  in  hfs  person. 
When  rights  are  conveyed,  the  conveyance  itself  constitutes  the 
tide,  and  vests  the  subject,  except  in  so  fiir  as  it  requires  to  be  feu- 
dalized, (a  point  not  now  under  conrideration,)  and  there  is  no  room 
for  service  on  the  part  of  the  grantee,  because  he  inherits  nothing 
from  the  granter. 

In  the  present  case,  Robert,  the  entailer,  might  have  disponed 
the  estate  to  himself,  whom  fisdling,  to  his  son  James,  and  the  other, 
members  of  the  destination,  a  form  of  convejrance  extremely  com- 
mon. If  he  had  done  so,  he  himself  would  have  been  the  institute, 
or  immediate  grantee,  and  on  his  death,  the  substitute  entitled  to 
succeed  must  have  taken  up  the  right  by  service  to  him.  But  in- 
stead of  instituting  himself  he  disponed  to  his  eldest  son  James,  as 
the  institute,  who,  if  he  had  survived,  could  not  have  served  heir 
to  his  fitther,  but  being,  by  virtue  of  the  conveyance,  in  fuU.  right 
as  grantee,  could  have  proceeded  at  once  to  execute  the  procura* 
tory,  or  take  infeftment  on  the  precept  contained  in  it  On  the 
same  principle  that  a  service  by  James  to  Robert  would  have  been 
inept,  so  a  service  by  any  other  member  of  the  destination  to  Ro- 
bert must  be  inept  also,  lliere  being  nothing  in  his  hsdreditas  jacena 
to  which  it  could  apply. 

'  The  opinion  now  given  is  confirmed  by  the  express  authority 
of  Mr  Erskine,  iii.  8.  73,  by  die  decision  in  the  case  of  Mercer,  to 
which  he  refers,  and  by  the  recent  case  of  Dennistoun. 
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rJuljT  1831.       It  is  true  tbat  Robert,  tbe  entailer^  reserved  bis  own 

^^^V^^    witb  power  to  revoke  tbe  entail,  and  sell  the  estate.     But  nritber 

Coi^uhoun!  ^*  ^^  reservatioDS,  nor  any  odier  that  can  be  iniagined,   ooold 

make  him  the  institute  in  die  entail,  or  render  effectual  a  general 


^nmihe/^     service  to  him  by  his  grandson  Robert,  or  any  one  else,  as  heir  of 
Judges.  provision  under  that  settlement.    The  feudal  fee  of  tike  estate  re- 

mained in  him,  notwithstanding  the  execudon  of  the  entail,  with 
the  benefit  of  all  those  reservadong ;  but  that  fee  could  be  taken 
up  <mly  by  a  special  service  ejcpeded  by  the  heir  of  line,  or  by  ia- 
feftment  in  his  favour  on  a  precept  of  dare  constat ;  and  the  person 
so  completing  a  dde  would  have  been  proprietor  in  simple-fee, 
diough  he  might  afterwards  have  been  compelled,  by  an  acdon  at 
die  instance  of  those  having  interest,  to  bring  die  estate  under  die 
fetters  of  the  entail. 

Accordingly,  die  general  service  of  Robert  Colquhoun,  and  die 
infeftments  which  followed  upon  it,  were  reduced,  and,  we  think, 
righdy  reduced,  in  the  actions  brought  for  that  purpose  at  die  in- 
stance of  the  su^ender. 

But  if  die  service  of  Robert  Colquhoun  was  invalid,  the  whole 
question  between  the  parties  in  this  suspension  is  exhausted,  and  it 
follows,  duit  the  interlocutor  under  appeal  is  well  founded. 

But  we  are  required  by  the  remit  to  say,  not  only  whether  the 
service  of  Robert  Colquhoun  to  his  grand&dier  was  a  valid  ser- 
vice, but  '  whether  such  service  should  have  been  to  James  Col- 

<  quhoun,  die  mstitute  in  die  said  entail,  who  predeoeased  his  fih 

<  ther,  die  g^ranter  thereof,  or  to  any  other,  and  what  perscm.'  As 
to  tills  point,  it  appears  to  us,  thatt  if  there  was  an  actual  delivery 
of  the  disposition  and  setdement  1774  to  James  the  institute,  or  to 
any  person  for  his  behoof,  or  if  there  was  any  thing  which  the  law 
holds  as  equivalent  to  delivery,  so  that  a  right  vested  in  James  dur- 
mg  the  lifetime  of  his  fother,  (an  inquiry  in  law  and  in  fiiet  not 
fully  entered  into  in  the  pleadings,  and  into  which  it  was  unneoes- 
sary  to  enter,  not  being  relevant  to  the  merits,)  then,  the  right  so 
vested  in  James  was  a  right  of  inheritance,  in  reipect  of  the  re* 
Aiaining  substitutes,  and  it  would  have  been  necessary  for  Robert 
to  oxpede  a  general  service,  as  heir  of  provision  to  James.  But  ii^ 
on  the  contrary,  there  was  neidier  delivery  to  James,  nor  any  diing 
equivalent  to  delivery,  we  are  of  opinion,  diat  no  right  vested  ia 
James,  and  that  a  service  to  him  by  Robert,  the  younger,  would 
have  been  as  invalid  and  inept  as  the  service  was  which  Robert  ex« 
peded  to  his  grandfother. 

To  explain  die  mode  in  which  a  tide  oi^ht  to  have  been  made 
up  by  Robert,  and  assuming  that  no  right  vested  in  James  by  de- 
livery, it  will  be  remembered,  that  Waker  ipis  instituted  ooncUtioii* 
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ally  on  the  fiuliih^  «f  Jaakes  and  the  heifs  of  his  body.    If  Walter  8^JiB3U 
hinBelf,  therefore,  who  survived  the  entailer,  had  intended  to  coin-  ^  rty^**^ 
plete  a  feudal  title  in  his  person  to  the  estate,  he  ought  to  have  Coiquboun. 
proceeded,  not  by  service,  but  by  an  action  of  declarator  in  the  qTT^ 
Court  of  Sesdon  against  all  having  interest,  condnding  to  have  it  consulted 
ftnmd  that  he  was  conditional  institute  in  the  entail, — tbit  the  con^  J^^^^ 
dition  was  purified  by  tlie  death  of  his  brother  James,  without  issuer 
and  therefore,  that  he  was  entitled  to  take  infefiment  in  that  du^ 
lacter.     The  decree  of  the  Court  in  that  action  would  have  been 
a  warrant  authorising  the  notary  to  give  sasbe  upon  the  precept, 
without  which,  in  consequence  of  the  act  1693,  c*  35,  rdative  to 
ike  deduction  of  titles,  the  notary  might  not  have  been  in  safety  to 
ezpede  the  infi^itment.     The  decree,  it  is  obvious,  would  not  have 
vested  the  right  to  the  precept  in  Walter,  for  it  had  been  previousr 
ly  vested  by  the  grant  itself,  but  the  decree  would  have  furnidied 
die  notary  with  evidence  of  the  fact,  which  it  was  incumbent  on 
him  to  state  in  the  instrument  of  sasine.     On  Walter's  death  with- 
out completing  a  title,  his  son  Robert,  in  like  manner,  ought  to 
hate  obteined  decree,  that  the  right  had  vested  in  his  fnther,  by  his 
sorvivance  of  the  entailer,  and  the  failure  of  James  and  his  issuer 
and  he  ought  then  to  have  expeded  a  general  service,  as  heir  of 
provision  to  Walter,  which  would  have  put  him  in  right  of  thie  pro- 
curatory  and  precept  contained  in  the  entail.    Other  modes  of  ma« 
king  up  a  title  might  have  been  followed,  but  what  has  been  stated 
we  consider  to  be  the  most  correct. 

'  If  the  subject  appears  to  be  attended  witii  any  difficulty,  it  arises 
from  the  following  drcumstances :  A  practice,  not  very  eorreot» 
but  sometimes  convenient,  has  prevailed,  of  using  a  sendee,  not  as 
the  form  of  transmitting  a  right  from  the  dead  to  the  living,  its 
primary  and  proper  purpose,  but  as  a  substitute  for  a  dedaratory 
action  to  ascertain  fiicts  relative  to  the  succession,  by  the  cognition 
of  an  inquest  instead  of  the  decree  of  a  Court  It  is  to  this  that 
Lord  Kilkerran  alludes,  in  reporting  the  case  of  Gordon  of  Carlton* 
The  destination  was  to  the  male  issue  of  James  Gordon,  the  en- 
tailer, whom  failing,  to  John  Gordon  and  his  heirs*male,  whomfaiK 
iag,  to  Nathaniel  Gordon;  and  John  Gordon,  the  conditional insli- 
tate,  having  predeceased  the  entailer,  who  left  no  male  issue,  it  was 
keM  that  a  service  to  him  by  Matiianiel  Gordmi,  the  next  oondi« 
tional  institute  who  survived  the  entailer,  was  inept ;  for,  as  the  re- 
porter rightiy  observes,  there  was  pUdnly  no  right  in  John  which 
could  be  carried  by  service.  But  Nathaniel  served  to  the  entailer, 
Mid  tiiat  was  held  suffident;  not,  certainly,  because  the  service 
transmitted  any  right  from  the  entailer  to  Nathaniel,  but  because 
it  afforded  evidence,  that  both  tiie  entailer  and  John  Gordon  had 
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B  July  lasr.  died  without  male  issue,  snd^  comeqimdyv  Ab^  tiie  canditioiial  in- 

.  ^*^V^^    stittttion  in  &Tour  of  .NathanieL  iMid  taken  effect     On  the  ane 

Colquhoun!  ^  footing,  if  Walter  ColquhovB,  in  the  present  case,  being  theseeoad 

—^ —       son  of  the  entailer,  kid  served  to  his  fiither^  it  might  h«?e  been 

conraUedT       Considered  as  equivalent  to  a  decree,  that  his  elder  brother  Jaotti^ 

Judge*.  and  his  issne,  kad  fiuled  before  the  entailer,  and  therefore  that  he 

was  in  titnlo.     But  Walter  having  died  without  any  proceediiig 

of  this  kind,  it  was  incompetent  for  his  son  Robert  to  serve  to  the 

entailer,  because  it  was  incumbent  on  him,  first  to  establish,  by 

decree,  that  the  right  had  vested  in  Walter,  and  secondly,  to  take 

it  out  of  Walter's  hsereditas  jacens  by  service  to  him» 

This  subject  has  also  been  perplexed  by  a  doctrine  mamtuBed 
in  the  case  for  the  req>ondent,  and  which  atone  time  received  same 
countenance  in  practice,  namely,  that  a  disposition  not  delivered 
to  the  g^rantee  or  for  his  behoof,  vested  a  right  in  him,  even  in  the 
granter's  lifetime,  which  required  to  be  taken  up  by  service,  though 
he  predeceased  the  grantor.     We  think  that  this  doctrine  is  not 
consistent  with  legal  principle,  and  that  it  would  lead  to  anomalons 
and  mischievous  consequences.     It  assumes  a  right  to  be  vested, 
which  the  grantee  has  not  accepted,  and  which  he  has  die  power 
to  repudiate,  of  which  he  may  be  absolutely  ignorant,  which  may 
infer  burdens  he  would  never  consent  to  undertake,  andwhidiooa- 
fessedly  can  neither  be  alienated  by  himself,  nor  attadied  by  his 
creditcMrs.      Neither  the  case  of  hord  Strathnaver,   nor  that  of 
Campbell,  which  the  respondent  quotes,  can  be  held  as  precedents 
in  point ;  for  in  bodi,  the  aif^ument  that  the  service  to  the  prede- 
ceasing institute  was  valid,  was  maintained,  with  this  alternative,  that 
assuming  it  to  be  otherwise,  the  right  of  the  next  member  of  taikie, 
as  conditional  institute  (or  creditor,  as  it  was  termed,)  vested  with- 
out a  service  at  all ;  and  the  judgment  of  the  Court  in  neither  case 
distinguishes  on  which  ground  it  proceeds*    In  Lord  Strathnavei's 
case,  Kilkerran,  a  counsel  in  the  cause,  mentions,  in  his  argument, 
that  the  service  was  held  to  have  been  properly  expeded;  but 
Kames,  in  sporting  the  decision,  represents  it  as  a  case  of  condi- 
tional institution.     On  the  other  hand,  in  CampbelFs  case,  from  the 
terms  of  the  disposition,  the  service,  which  was  in  the  character  <^ 
heir-male^  and  not  of  heir  of  provision,  was  clearly  equivalent  ts 
decree  of  declarator  that  the  condition  of  the  institution  had  been 
purified,  and  as  such  it  is  expressly  relied  upon  by  the  party. 

But  although  those  two  decisions,  which  are  ambiguous,  had 
been  directly  in  point,  they  never  could  have  outwdgHed  tiie  mm 
of  precedent  and  authority  on  th^  other  side — ^part  of  wfaidb  is 
quoted  in  the  argument  in  Mackenzie  v.  Mackenzie,  and  much 
more. could  easily  be  adduced.    . 
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But  it  k  proper  to  repeat,  thai  our  opinion,.  wiA  regard  to  tlie  8  J»Jy  183L 

validity  of  a  senrice  by  Robert  Colquhoun  to  his  nncle  James,  is  ^^^T^^^ 

given  only  in  consequence  of  the  terms  of  the  remit  by  the  House  Colquboun. 
of  L(NPds.    It  cannot^  in  any  way,  affect  the  question  at  issue  be* 
tireen  the  parties  in  this  cause. 

The  Caurti  having  advised  the  cause  with  this  opinion,  *  of  new-  judgment 

<  repelled  the  reasons  of  suspension,  found  the  ktters  orderly  pro-* 
^  ceededy  and  decerned;  and  found  no  expenses  due  to  either  jmrty 

<  under  the  remit  from  the  House  of  Lords*' 

Their  Lordships,  although  they  concurred  in  the  result,  did  not 
agree  on  all  the  grounds  oti  wfaidi  the  opinion  of  the  consisted 
Judges  was  founded*  The  foUowtng  notes  of  opinion  were  pre-^ 
pared  by  Lord  Balgray  and  Lord  Craigie : 

• 

Lord  Ba^iray. — The  question  which  is  laid  brfore  the  Court  is,- 
^  Whether,  according  to  the  law  of  Scotland,  and  the  practice  of 
( conveyancers  in  Scotland,  the  service  in  this  case,  of  the  21  Au« 
^gost  1806,  by  Robert  Colquhoun  of  Camstraddan,  as  heir  €i 

<  tailzie  and  provision  to. his  grandfather,  Robert  Colquhoun,  the 

<  maker  of  the  entail  1741,  was  a  valid  service  ?  Or,  Whether  such 

<  service  should  have  been  to  James  Colquhoun,  the  institute  in 

<  the  said  entail,  who  predeceased  his  fetfaer,  the  grantor  thereof^ 
« or  to  any,  and  what  other  person  ? 

In  the  law  of  conveyancing,  this  is  a  most  important  question  ^ 
and  if  it  is  meant  to  regpilate  the  making  up  of  titles  to  heritable 
property  in  future  times,  it  would  require  a  most  extensive  and  a 
most  accurate  inquiry  into  practice. 

In  the  present  case  its  determination  is  of  little  importance,  as 
the  judgment  of  Uie  Court  is  now  irrevocable  and  a  res  judicata ; 
and  of  eouise,  whatever  may  be  the  opinion  of  the  Court  on  the 
question,  it  can  only  be  a  hypothetical  opinion,  declaring,  some- 
what anomalously,  what  should  be  the  law  and  practice.  ^ 

If  such  be  so  meant,  then  I  humbly  think,  that  the  service  in 
question  was  not  a  valid  service ;  and  that  the  service  should  have 
been  to  James  Colquhoun,  the  institute  in  the  entml,  although  he 
predeceased  his  fiither,  the  grantor  thereof,  and  that  it  should  not 
have  been  to  any  other  person. 

Before  assigning  the  reasons  for  such  <qpinion,  it  is  proper  to  pre- 
nnse,  that  if  there  existed  no  peculiarities  in  the  conveyance  of  he-> 
ritable  property,  according  to  the  feudal  form,  and  that  the  trans- 
mission of  such  from  the  dead  to  the  living  was  open  to  the  reg^-^ 
lations  of  the  principles  of  general  law,  the  question  would  assume 
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8  My  1881.  a  rery  different  aqpect'  If  oar  feudal  oonTeyances  were  petnulted 
*T^-^    by  the  law  to  assume  the  nature  of  testamentary  deedsy  then  |m- 

^Jquhoua?  ^  deceasing-  disponees  would  be  held  as  non-existing  pemtm^  and  so 
opening  the  way  to  those  who  followed  them)  and  existing  ae  con- 
ditional institutes.  But  this  is  not  the  form  of  our  feudal  ooavey- 
ances.  All  such  grants  must  be  executed  in  words  de  prsesend, 
and  are  understood  to  be  complete  the  day  they  are  dated*  It  is 
that  consideration  whidi  induces  me  to  think  that  the  service  should 
hare  been  to  the  institute. 

1.  Although  Robert  Colquhouui  the  grandfiilher,  diod  last  Tested 
as  of  fee  in  the  feudal  estate,  it  neyer  was  vested  in  him  under  this 
entail 

2.  Although,  in  this  entail,  Mr  Robert  Colquhoun^  the  granttf, 
reserved  his  otm  liferent,  and  power  to  sell,  yet,  by  the  disposttire 
and  governing  clause  of  the  deed,  he  disponed  the  estate,  per  vedba 
de  praesenti,  to  James  Colquhoun  nominatim,  with  procuratory  of 
resignation  and  precept  of  seisin  for  vesting  the  iiBudal  estate  di- 
rectly in  James. 

8.  Every  dii^>osition  of  feudal  estate,  a  habente  pofeestatem,  to  a 
nominatim  di^ponee  per  verba  de  praesenti,  does  in  law  convey  to 
that  disponee  a  l^;al  estate,  which  may  lawfully  be  vested  in  suoh 
disponee  by  immediate  infeftment,  if  the  disposition  be  delivered. 
Although  the  dispositicHi  be  not  delivered  during  the  life  of  the 
granter,  he  is  nevertheless  presumed  in  law  to  have  intended  and 
done  what  he  declares  himself,  by  his  own  complete  and  uncaneel- 
led  deed,  to  have  done, — this,  a  fortiori,  il  in  that  deed  he  has  dis- 
pensed with  die  delivery  of  the  same* 

4.  The  nominatim  disponee,  James  Colquhoun,  being  alive  at 
the  date  of  the  deed,  did  thereby  immediately  acquire  a  legal  estate^ 
which  might  have  been  legally  inherited  by  the  heirs  of  his  body, 
if  he  had  died  on  the  morrow^  leaving  an  heir  of  his  body ;  and  such 
heir  ought  have  been  legally  and  effectually  s^ved  heir  of  tailzie 
and  provision  to  this  hb  immediate  aiicestor,  James  Colquhoun^ 
and  thereby  would  have  been  entitled  to  the  l^;al  estate  diq>oned 
to  James  by  this  deed,  and  to  the  therein  jcontained  prcHCumtory  and 
precept,  and  thereon  might  have  been  lawfully  infeft;  1699^  c»  da. 

5.  To  say  that  the  fee  remained  in  Robert  Colquhoun,  the  tail- 
aier,  is  merely  to  say  that  his  infeftment  of  fee  remained  the  last, 
because  none  had  yet  followed  on  his  procuratory  or  precept^  and 
that  he  remained  in  the  dominium  of  the  estate  by  not  delivering 
his  dispoeitive  deed.  But  all  this  is  nothing  to  thei  parpoae»  in  the 
question  of  making  up  the  feudal  title  under  this  dispositive  deed 
after  his  death.     The  quality  pf  his  right  is  not  at  all  in  question. 

.  6.  Any  serviee  of  Walter  Colquhoun,  or  of  any  other  substitute^ 
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afi  heir  of  tailxie  and  provirion,  would  have  been  inept  and  useless;  8  July  1831. 
ludi  a  service  would  not  have  constituted  legal  certainty  that  the  Vi^^'^^i*^ 
institu^,  James  ColqiUiottn,  and  the  heirs  whatsoever  of  his  body»  ^o|q"|'<'"n»  ''• 

,     ,    ^.,    ,'       --,,  til  .  1         -r  11%.       Colquhouu. 

had  miled.  The  only  legal  certainty  that  James,  and  the  heirs 
whatsoever  of  his  body,  had  failed,  was  by  service  as  heir  of  tailzie 
and  provision  to  him,  A  service  as  heir  of  tailzie  and  provi- 
sion to  Robert  Colquhoun,  the  tailzier,  never  could  be  a  title  to 
the  unaccented  procuiatory  and  precept  in  his  own  deed*  He 
had  not  disponed  to  himself,  nor  had  he  granted  any  procuratory 
or  precept  for  infefdng  himself*  Either  his  deed  was  of  some 
legal  effect  or  of  none.  If  of  none,  there  is  an  end  of  the  whole 
case,  on  both  sides ;  and  the  fee-simple  title  made  up  must  be  good* 
But  if  this  deed  of  the  tailzier  was  of  any  legal  effect,  it  was  a  dis-^ 
portion,  procuratory  and  precept,  for  infefting  James  Colquhoun, 
Ae  nominatim  dispbnee  alive  at  the  date  of  the  deed,  and,  £Euling 
him,  the  heirs  of  his  body. 

Suppose  James  had  left  a  child,  could  the  status,  or  relation 
of  this  child  as  heir  of  James,  ever  be  proved,  or  be  of  legal  cer-« 
tsmty,  by  service  of  the  child  as  heir  of  taihne  and  provision  to 
Robert  Colquhoun,  the  tailzier?  Most  assuredly  not.  Convey- 
ancers never  heard  of  a  declarator  of  a  nominatim  disponee  or  in-« 
statute  having  feiled.  Such  practice  never  has  existed,  and  such 
new  form  or  procedure  ought  never  to  be  resorted  to,  and  is  dan- 
gerous, as  it  would  tend  to  perplex  and  unsettle  land  rights.  The 
legal  answer  to  siidi  procedure  would  be :  ^  The  party  must  pro- 
^  duce  the  legal  certainty  that  the  predecessor  died  at  the  faith  and 

*  peace  of  the  king ;  and  this  can  only  be  done  by  tiie  verdict  and 
^service  on  a  brieve  in  due  form  of  law.     For  ought  that  appears 

*  the  nominatim  disponee  may  have  died  attainted  of  high  treason,. 
« or  he  may  be  still  alive.'  In  short,  the  law  believes  a  service, 
and  believes  nothing  else  in  such  cases;  and  the  law  bestows  pecu« 
Gar  privileges  on  it.  It  will  not  do  to  say,  that  in  the  proof  to  the 
inquest  on  the  service  of  the  substitute  as  heir  to  the  tailzier,  the 
substitute  may  bring  proof  that  the  institute  is  dead.  Any  such 
proof,  supposing  it  admissible,  would  not  appear  on  the  retour ;  and 
if  it  did,  it  would  only  be  dbiter  or  incidental.  Still  the  service 
would  not  be  to  the  institute  or  nominatim  disponee,  but  to  the 
tailzier  or  disponer,  and  never  could  be  a  mid-couple  to  take  up 
l^e  opei\  procuratory  and  precept,  according  to  the  act  1693,  c  35, 
nor  to  take  up  any  tide  or  right  whatsoever. 

This  is  a  feudal  question,  not  one  of  mere  general  law,  and  it 
relates  to  tiie  transmission  of  heritable  property  according  to  the 
peculiarities  of  the  law  of  Scotland,  and  ought  to  be  considered  withi 
the  greatest  attention.    In  such  matters,  whatever  tends  to  unhbge 
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6  July  1831.  long  established  form  and  usage  is  eotiuitaniLy  attended  wiitk  dan- 
^^*^y^^    gerous  consequence.    The  case  of  Lord  Strathtunrer  I  conBider  of 
CoiquhQUQ?  ^*  great  authority ;  and  I  look  upon  the*  law,  as  laid  down  by  Ixwd 
Amiston  in  his  paper,  as  correct* 

.  The  doubt  which  has  arisen  in  another  place  seems  to  hare  been, 
^  whether  any  legal  estate  could  be  constituted  or  conveyed  to  tlie 
^  institute  by  the  deed  in  question^  he  having  predeceased  the  grant- 
<  er,  the  toilzier ;  and,  consequently^  whether  there  could  be  any  ie^ 
*  gal  estate  to  be  taken  by  service  as  heir  to  the  institate/ 

But,  with  great  deference,  there  was  constituted  and  oonvey«d 
to  the  institute  by  this  deed,  the  legal  estate  of  fee,  legally 
c^Mtble  of  being  feudally  vested  by  infeftment,  altliough  qua- 
lified with  the  reservation  of  the  granter^s  liferent  and  of  power 
to  sell,  &c. ;  and  the  legal  estate  thus  constituted  and  conveyed  to 
this  institute  might  be  taken  by  service  as  heir  to  the  institute. 
And  such  service  was  the  only  legal  certainty  that  die  instiluts 
had  &iled,  that  is,  had  died,  and  that  thus  the  procuratory  and  pre- 
cept had  become  transmissible,  according  to  the  act  1693^  e.  a&. 

The  process  of  declarator  is  a  most  useftd  proceeding  in  the  law 
of  Scotland,  particularly  for  ascertaining  the  rights  of  parties  nnder 
complicated  settlements  and  manifold  titles  ;  but  ihat  process  never 
has  been  used,  nor  can  be  used^  nor  ought  to  be  used,  bb  a  substi- 
tute for  a  service,  where  such  service  is  the  legal  mode  of  trans- 
ferring the  right.  The  general  service  was  hitherto  de  praxi  used 
and  resorted  to  for  that  end,  and  was  useful  in  a  dedaratory  way, 
without  the  least  intention  of  taking  up  or  transmitting  any  Aing. 
In  this  point  of  view  the  judgment  in  the  case  of  Ramaay  v.  Sir 
Alexander  Cochrane  is  to  be  lamented*  It  is  the  more  to  be  re* 
gretted,  as  there  is  no  record  of  general  services;  and  ainoe  thai 
judgment  no  oonveyancer,  however  accurate  or  however  eareful^  eas 
tell  whether  he  has  made  up  a  correct  title  for  his  client 

In  this  question  it  is  no  lesa  to  be  borne  in  mind,  that  all  di^o- 
sitions  or  deeds  conveying  heritable  rights  must  be  coneeived  in 
words  de  .prsosenti,  and  are  full  and  complete  deeds  from  the  date 
of  execution,  whatever  qualities  or  conditions  they  may  contun. 
Again,  by  the  practice  of  our  law,  it  should  also  be  remembered, 
that  where  various  persons  have  different  and  various  rights,  ike 
one  having  the  principal  or  catholic  right,  is  understood,  and  jusdy 
so,  to  be  custodier  for  the  whole.  A  liferenter,  particularly  one  by 
reservation,  keeps  the  whole  for  the  fiar. 

As  now  it  is  a  mere  hypothetical  question,  and  can  be  intended 
merely  as  a  declarator  of  the  law  in  future,  it  should  be  pmrnulr 
gated,  to  give  an  opportunity  to  all  to  consider  iU 
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liard  Craiffie. — Upon  the  merits  and  result  of  the  litigation  be^  ^  ^^7  l^^ 
tween  die  pfuiies  I  ne^er  entertained  any  doubt.    The  respondent^    T^*^^^^"^^ 
Robert  Colquhonn)  as  heii^male  called  by  a  manriage-contrsct,  at-  coiquhoao.^ 
though  a  postnuptial  one»  had  right  to  the  lands  in  fee-simple 
Tins  right  had  not  been  lost  by  prescription  either  positive  or  ne* 
gative.    The  service  e^ed  in  the  name  of  his  fether,  in  the 
chancter  of  heir  of  tatlsie  and  provision,  was  miauthorised  and 
inept.    It  had,  therefore,  been  set  aside  in  two  combined  actions^ 
one  by  Robert  Colqulioun,  and  the  other  by  the  su^nder ;  and 
in  the  decree  so  pronounced  all  the  parties  had  acquiesced* 

•  There  was  a  separate  action,  by  means  of  which  the  suspender^ 
after  obtaining  possession  of  the  lands,  as  sold  to  him,  has  hitherto 
retained  a  great  part  of  the  price,  and  the  interests  accruing  after 
the  date  of  the  sale.  The  pretext  now  is,  the  danger  of  a  renewed 
litigation  by  a  remote  substitute  of  entail,  if  any  of  them  should  be 
in  auncnityy  uid  thus  still  authorised  to  enter  an  appeal.  But  this 
appean  to  be  wholly  groundless.  It  is  not  said  that  the  next  sub*- 
stitute  is  a  minor.  And  if  such  an  appeal  could  be  brought,  unless 
an  opposite  judgment  were  to  be  given,  which  will  not  be  readily 
anticipated,  the  respondent  coidd  have  no  interest  in  it. 

•  It  only  remains,  therefore,  to  consider  the  general  questions  sug^ 
gested  for  our  opinion  by  the  House  of  Lords ;  and  upon  each  of 
these,  and  particularly  as  to  the  second,  the  opinions  of  the  consulted 
Judges,  so  £Bur  as  necessary  for  giving  a  decision  upon  the  case  now 
b^re  die  Court,  appear  to  be  clear  and  satisfftctory.  Bat  to  8<Mne 
part  of  the  reasoning  which  is  to  be  found  in  the  opiniotis  I  can- 
not assMt ;  and  as  it  involves  points  of  great  importance  in  the  law 
of  conveyancing,  it  seems  necessary  that  we  should  state  what  has 
occurred  to  us.  I  do  so  with  much  reluctance  and  regret,  and  I 
would  hope  the  same  task  would  not  be  again  imposed  on  the 
Court 

1*  It  is  said  in  the  opinion  of  the  consulted  JudgiBS,  <  If  there  had 

<  been  an  actual  delivery  of  the  disposition  and  settlement  in  1774 
'^  to  James  the  institute,  or  to  any  person  for  his  behoof,  or  if  there 
^  was  any  thing  which  the  law  held  as  eqmvalent  to  delivery,  then 

<  the  right  so  vested  in  (James)  the  institute,  or  first  heir  of  entail, 
'.  would  have  been  a  right  of  inheritance  in  respect  of  the  remain- 
<.  ing  substitutes.  And  it  would  have  been  necessary  for  Robert 
i  Colquhoun  (the  respondent's  father)  to  expede  a  general  service 

<  as  heir  of  provision  to  James.'  As  it  has  not  been  stated  that  any 
sack  delivery  was  made,  it  might  be  thought  unnecessary  to  give 
any  opinion  on  the  subject.  But  there  appears  great  difficulty  in  ao- 
ceding  to  the  doctrine  thus  laid  down. 

Our  law  has  rejected  as  inept  for  conveying  or  burdening  real 
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£  Tilly  1831.  estate,  all  deeds  in  a  testamentary  form.     This  can  only  be  done 
^^*V^^    by  deeds  made  out  with  proper  dispositive  clauses,  as  in  deeds 

Coiquhoun!  ^  "^^^  VIVOS,  and  to  take  effect  at  the  death  of  the  diqwner,  and 
ivith  powers  to  revoke  and  alter,  and  a  clause  diBpensing  with  the 
delivery  of  the  deeds.  In  such  settlements,  as  in  latter  wills  and 
testaments,  while  the  maker  lives  there  is  nothing  to  create  a 
vested  or  transmissible  right  in  the  persons  fevoured.  Wilbvnt 
words  renouncing  the  powers  so  reserved,  the  mere  act  of  deUrery^ 
leven  to  those  who  are  intended  to  have  an  interest,  woold  be  held 
as  meant  only  for  custody  and  preservation,  and  not  for  establish^ 
ing  any  immediate  right.  The  deeds,  even  after  delivery^  still  re- 
tain in  gremio  all  their  original  qualities  and  limitations* 

A  deed  so  framed  may  contain  procuratory  of  resignation  or  pre« 
cept  of  seisin ;  but  until  the  granter  dies,  it  is  humbly  thought^ 
no  effectual  infeftment  can  be  taken.  It  does  not  seem  to  fall  un* 
der  the  enactment  in  1693.  It  woold  indeed  lead  to  great  con- 
fusion, if  conveyances  mortis  causa  of  real  estate  could,  during 
the  maker's  life,  be  entered  in  the  records  for  publication,  as  they 
may  be  afterwards  put  an  end  to  by  mere  cancellation.,  lliey  may 
also  be  set  aside,  in  whole  or  in  part,  by  deeds  of  revocation  or 
alteration,  which  do  not  enter  into  the  records ;  and,  in  particular 
Instances,  they  may  fall  by  the  predecease  of  the  disponee. 

In  the  case  of  Carleton,  to  be  afterwards  noticed,  it  was  unani- 
tnously  held  by  the  Court,  and  indeed  admitted  at  the  bar,  that 
John  Gordon,  who  had  been  made  nominatim  substitute  to  the 
heirs-male  of  the  entailer's  body,  and  who  died  before  the  entailer, 
bould  have  no  vested  or  transmissible  interest  in  the  estate.  Hie 
law  is  different  in  proper  deeds  of  conveyance  inter  vivos.  If  a 
purchaser  were  to  accept  a  conveyance  to  himself  in  liferent,  and  to 
another  person  nominatim  in  fee,  with  procuratory  of  resignation 
and  precept  of  seisin  in  the  same  terms,  no  delivery  of  the  deed,  nor 
a  clause  dispensing  with  the  delivery,  would  be  required  for  oon^ 
pleting  the  title  of  the  intended  fiar,  the  right  of  the  purchaser 
being  from  the  beginning  a  limited  one,  and  the  lands  not  sub- 
ject to  his  authority,  unless  as  liferenter.  On  the  odier  hand,  were 
a  proprietor  to  convey  lands  belonging  to  him  in  the  terms  above 
mentioned,  and  especially  if  infeftment  should  follow^  with  his  ap- 
probation or  acquiescence,  his  right  of  property  would  thus  be  ex- 
tinguished. A  clause  dispensing  with  the  delivery  would  be  in- 
consistent with  the  purpose  of  such  a  deed,  and  could  only  be  in- 
serted from  the  carelessness  or  ignorance  of  the  writer,  and  could 
have  no  influence  on  the  rights  of  the  parties. 

In  this  respect  too,  conveyances  mortis  causa  of  real  estate  dif- 
fer frj^m  deeds  in  a  testamentary  form.     While  the  latter  are  con- 
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fined  to  the  persons  fiivoured,  and  therefore  fall  if  they  do  not  sur-  8  July  1831. 
viva  the  testator,  the  former,  unless  there  is  a  provision  made  to  the* 

.  .11  .  •        ^      xi       j»  »     t    •  *  Colquhouns  v. 

contrary,  will  pass  m  succession  to  the  disponer's  heirs  and  repre-  colmihoun^ 
sentatives  after  his  death,  so  &t  as  not  recalled,  in  the  same  man- 
ner as.  in  conveyances  for  onerous  causes.  They  may  be  in  the 
same  manner  limited  by  conditions  in  favour  of  third  parties.  And 
i^  by  these  deeds,  the  estate  has  passed  from  the  disponer  and  his  re- 
presentatives, there  is  no  distinction  between  a  condition  annexed  ta 
tiiem,  and  one  annexed  to  a  sale,  or  other  absolute  conveyance. 

2.  As  to  the  use  of  declaratory  actions  for  completing  the  con^ 
veyance  of  real  estates  from  the  dead  to  the  living,  or  at  least  for 
affording  a  right  of  action  to  that  effect,  it  appeared  to  me  at  one 
time,  as  it  has  done  to  Lord  Balgray,  to  be  inconsistent  with  the  or-' 
dinary  forms,  and  in  some  manner  to  supersede  the  services  of  heirs., 
But  the  expedient  is  of  long  standing,  and  sanctioned  by  decisions, 
one  of  them  very  deliberately  pronounced  in  1756,  (11  March^ 
Dalziel  against  Henderson.)  By  the  terms  of  the  summons,  the 
Court  were  called  upon  to  find  that  the  trustee  in  a  family  settle-* 
ment,  in  whose  name  a  feudal  title  had  been  made  up,  had  no  right  to 
the  lands,  and  that  the  pursuer  of  the  action,  who  was  the  heir  of  the 
party  &voured,  bad  such  a  right.  An  observation  in  the  handwriting 
of  the  presiding  Judge  places  the  subject  in  its  true  light.^  ^  Th^ 
*■  reeord,  (he  says,)  shews  that  the  defender  was  a  trustee,  and  thct 
*  decree  (then  to  be  given)  points  who  the  proprietor  is.' 

In  some  of  the  later  cases,  tlie  superior  of  the  lands  being 
made  a  party  in  the  action,  has  been,  required,  and  by  the  decree 
ordained,  to  give  feudal  investiture  to  the  pursuer*  This  was  donct 
in  the  case  of  M^Kenzie,  24  Nov.  1818»  where  the  general  com-^ 
petency  of  the  action  was  considered  by  the  Court  to  be  fiilly  sct-« 
tied*  The  question  there  was,  whether  the  pursuer  was  a  sub-« 
stitate  or  conditional  institute  of  entail,  which  was  thought  to  ad-^ 
mit  of  a  more  ready  and  full  discussion  in  that  form  tlian  in  any 
other ;  and  the  same  thing  must  occur  where  any  other  doubt 
arises  as  to  the  character  in  which  the  party  is  to  take  the  estate, 
or  where  the  title  is  intended  in  part  to  operate  immediately,  and 
in  part  at  the  granter's  death,  or  some  other  and  more  remote 
period.  And  the  same  object  may  be  accomplished  by  a  trust-* 
adjudication,  where,  as  well  as  in  the  case  of  a  declaratory  acr 
tion,  the  propinquity,  if  denied,  must  be  established  by  proof* 

3*  On  page  4.  of  the  opinions  it  is  said,  that  *  a  practice,  not 
^  very  correct,  but  sometimes  convenient,  has  prevailed,  of  using 
^  a  service,  not  as  the  form  of  transmitting  a  right  from  the  dead 
<  to  the  living,  its  primary  and  proper  pu  rpose,  but  as  a  substitute 
Ifor  a  declaratory  action  to  ascertain  facts  relative  to  the  succes- 
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8  July  1831.  *  ftton  by  the  cognition  of  an  inqnest,  instead  of  the  decree  of  a 
^^y^^^  *  Court*  Now,  I  am  hombly  of  opinion,  that  the  pradioe  here 
^^Za  '*  ^f""^^.  ^  although  more  general  than  it  appears  to  be,  is  altoK 
gether  incorrect,  and  ought  not  to  receive  the  sanction  of  the  Court 
And  indeed  it  hBs  been  of  late  restrained  by  a  judgment  in  the 
last  resort,  in  the  case  referred  to  by  Lord  Balgray ;  it  having  been 
there  decided,  that  a  second  general  service  to  the  same  ancestor  is 
not  admissible  evidence,  which  must  go  fiir  to  shew,  that,  unless  ob- 
tained for  the  purpose  of  making  a  title  to  real  estate,  or  to  that 
^ich,  by  destination,  is  made  to  pass  in  succession  as  real  estate, 
it  ought  not  to  be  used. 

The  Director  of  Chancery  has  no  <anthority  to  issue  a  brief  in* 
tended  merely  to  establish  a  fisict,  and  without  any  view,  directly,  to 
establish  a  right  of  succession.  The  late  and  very  eminent  Pro- 
fessor of  Scots  Law  lays  it  down  in  his  lectures,  iSbat  a  general  ser* 
vice  ought  not  to  be  resorted  to  merely  ad  &ctum  demonstraadmB. 
It  was  decided,  after  a  consultation,  by  a  great  minority  of  die  Judges, 
(6  July  1829,  Heritors  of  Zetland,)  and  upon  general  prindples, 
that  a  party  could  not  bring  an  action  for  proving  a  paortitfular  fiict, 
with  a  view  to  another  action  which  might  be  afterwards  brouglit 
In  that  case  some  of  the  parties  interested  had  been  called  as  de- 
fenders, and  the  rest  also  might  have  been  called,  if  the  compe* 
tency  of  such  an  action  had  been  acknowledged.  But  in  tlie  pro- 
ceedings upon  a  brief  for  general  service,  no  individual  is  made  a 
party,  and,  previously  to  a  late  statute,  it  was  held  incompetent  for 
any  one  to  interpose  who  did  not  claim  or  assert  a  right  to  be  served 
in  the  same  character.  In  a  question  of  pedigree,  occurring  in  a 
claim  for  a  right  of  peerage  or  otherwise,  a  general  service,  merely 
to  prove  a  particular  link  in  the  claim  of  propinquity,  would  not,  it 
is  humbly  thought,  be  received ;  it  being  competent  in  the  proceed- 
ings then  depending  to  bring  direct  proof  of  the  fisust,  bk  foro  eon« 
tentioso,  and  it  appears  to  be  equally  inadmissible  in  any  other  case 
standing  in  the  same  circumstances.  When  to  all  this  is  added  the 
manner  in  which  general  services  are  carried'on,  as  well  described 
by  the  learned  Lord,  (Lord  Wynford,)  who  proposed  liie  judgment 
in  the  case  already  referred  to,  and  also  that,  by  act  1^17,  a  gene- 
ral service  cannot  be  challenged,  in  an  action  of  reduction,  after  the 
lapse  of  twenty  years,  and,  in  fine,  that  even  before  that  period  no 
second  general  service  to  the  same  ancestor  can  be  received  in  evi- 
den6e,  (and,  of  course,  that  such  general  service  can  be  of  no  effect 
whatever  in  making  a  title  to  a  real  or  heritable  estate,)  it  seems  to 
be  absolutely  necessary  that  no  such  form  of  proof  should  be  id- 
lowed,  unless  for  the  purposes  for  which  it  was  introduced. 

4.  With  regard  to  the  decision  in  the  case  of  Gord<Hi  of  Carle- 
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ton,  which  has  also  been  appealed  t^  it  appears,  with  great  suhmis«  ^  ^^^f  ^^^ 
don,  to  be  misunderstood.  If  a  general  service  had  been  necessary  ^^V^^ 
to  shew  that  John  Gordon,  said  to  be  the  institute  of  entail,  had  pre-  coiquboun."  ^' 
deceased  the  entailer,  it  might  be  thought  equally  or  rather  more 
necessary  to  take  out  a  general  service  to  the  heirs-male  of  the  en- 
tailer's body,  who  were  called  in  the  first  place,  and  before  John 
Gordon*  But  it  had  been  provided  by  the  entail  of  Carleton,  that 
the  persons  there  called  nominatim  might  be  served  heirs  of  tailzie 
to  the  entailer,  and  Lord  Kilkerran's  interlocutor,  to  which  the  Court 
adhered,  s^pears  to  be  chiefly  rested  upon  that  specialty.  The 
judgment  is  not  recited  in  the  report,  probably  because  the  collect 
tiffli  was  not  originally  intended  for  publication,  but  it  is  in  these 
words :  *  Having  advised  the  minute  of  debate,  and  considered  the 
*  dispositimi  of  tailzie,  find  the  title  properly  made  up  by  Natha- 
^  niei  Gordon  to  James  Gordon,  the  maker  of  the  entail'  That  this 
was  a  usual  dause  in  the  earliest  entails  is  proved  by  DaUoufs  Styles^ 
p.  600,  et  Meq. ;  and  a  similar  provision  is  made  by  the  act  1685,  re- 
specting entails. 

A  later  decision  has  also  been  adverted  to,  (that  of  Peacock  v. 
GleO)  t22  June  1826,)  whidi,  however,  has  been  erroneously  report* 
•d,  so  fiur  as  relates  to  the  point  now  under  consideration.  The  case 
was  not  decided  on  the  ground  that  a  general  service  was  necessary 
to  prove  the  fiulure  qf  a  prior  institate  or  substitute  of  entail,  but  on 
a  defect  in  the  infiefifcment,  which  followed  upon  the  general  service, 
and  which  did  not  express  the  titles  of  the  individual  to  whom  sei- 
sin was  granted,  as  required  by  act  1693,  c.  35.  This  was  the 
o^ion  of  Lord  Glenlee  and  Lord  Robertson,  who  also  thought 
that  it  would  have  been  sufficient,  in  the  narrative  of  the  instru- 
ment of  seisin,  to  mention  the  &ilure  of  the  heir  or  institute  pre- 
fiously  called,  while  Lord  Alioway  held  that,  in  the  circmnstances 
of  the  ease,  the  bailie,  or  person  authorised  by  the  superior  to 
give  infefitment,  might,  upon  his  own  knowledge  of  the  fiulure 
of  the  prior  heirs,  and  without  any  such  statement,  proceed  to  give 
infeftment  It  is  true  that  a  Judge,  to  whose  opinion  the  utmost 
deference  is  due,  (Lord  Pitmilly,)  laid  some  stress  upon  the  case  of 
Carletoui  and  the  Lord  Justice-Clerk  also  referred  to  it ;  but  after 
the  explanation  already  given,  it  humbly  appears  to  me  that  it  can- 
not, in  such  a  case  as  the  present,  be  of  any  weight. 

For  Mr  Colquhoun,  Jamison^  San^ford.  Alex,  Scott^^W,  S.  Agent.  For  Sir 

James  Colquhoun,  Dean  qf  Fac*  f  Hope, J  Forsyth,  Donid  Fither,  Agent 

D.  Clt'ik. 

C 
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SECOND  DIVISION. 

No.  CXLVIL  8  JWy  18SL 

YOUNG  AND  Co. 

agamst 

THOMSONS. 

Foreign. — Tutor  and  Curator.  «-*^  EnffKAmtm  tgupoinied 
guardian  tmder  an  English  wUl  to  pupib  residing  in  Ihat  anmby^ 
and  having  accepted  and  entered  an  his  office^  atoording  to  Ae  forms 
of  the  English  law,  hoe  no  power  to  grant  adisduxrge  of  a  SeoiA 
heritable  security  due  to  the  pupils^  but  in  order  to  effect  suth  a  dis* 

.  charge f  it  is  necessary  ihat  a  curator  bonis  should  be  appointed  to 
ihe  minors^ 

Th£  estate  of  Mr  James  Stuart  having  been  sequestrated,  the 
lands  of  Danearn  and  others  were  exposed  to  sale  by  his  trustee, 
and  purchased  by  Messrs  Young  at  the  price  of  L.5820.     Amongst 
other  burdens  affecting  these  lands  at  the  time  of  the  sale  was  an 
heritable  bond  and  infeftment,  granted  by  Mr  Stoart  for  L«3800, 
to  Mr  Robert  Thomson  and  Mrs  Charlotte  Macsparron  Thomson, 
his  wife,  in  joint  fee  and  liferent  use  only,  and  to  Paget  Thomson 
and  Alexander  Thomson,  their  second  and  third  sons,  equally  be* 
tween  them,  and  to  their  heirs  and  assigpiees  whomsoever,  in  fee. 
There  w^s  also  a  clause  in  the  bond,  authorising  Mr  Thomson  of 
himself  to  discharge  the  debt,  or  to  convey  or  dispone  it  as  he  should 
think  fit;  but  he  died  without  exercising  this  power;  and  at  the 
time  of  the  sale  of  the  lands,  the  right  to  the  fee  of  this  bond  was 
vested  in  Paget  and  Alexander  Thomsons,  who  were  both  in  mi- 
nority, (the  latter  under  the  years  of  puberty,). domiciled  in  Eng- 
land, and  under  the  sole  guardianship  of  their  mother,  Mrs  Char- 
lotte Thomson. 

Mr  Thomson  had  appointed  his  widow  guardian  to  his  chiidreo, 
by  an  English  will,  bearing  no  special  reference  to  their  Scotch  {vo- 
perty  or  to  her  powers  of  administrati<m  thereof  and  Mrs  Thomsoo 
had  entered  on  the  office  according  to  the  forms  prescribed  by  the 
law  of  England. 

The  purchasers  of  the  estate  having  tendered  pajrment  of  the 
price,  and  demanded  a  dischai^e  of  the  burdens  affecting  the  lands, 
a  discharge  was  prepared  and  proposed  to  be  executed  by  Mis 
Thomson,  for  her  own  liferent  interest,  and  as  g^oardian  nominated 
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and  appointed  by  the  deceased  Robert  Thomson,  her  husband,  to  8  July  183  iv 
their 's<»i8,  the  fiars  in  the  bond.  ^^*^V^ 

The  purchasers  objected  to  the  validity  of  this  discharge,  and  a  J^^xhfmMn^ 
remit  was  made  to  a  man  of  business,  who  reported,  that  in  respect 
of  the  points  of  English  law  and  practice  which  are  held  to  enter 
into  this  case,  he  found  himself  incompetent  to  decide  whether  the 
proposed  renunciation  was  a  snfficient  dischai^e  of  the  real  Sjcottish 
debt  or  not.  A  multiplepoinding  hairing  then  been  raised  in  the 
name  of  the  purchasers,  a  joint  case  was  prepared  by  the  authority 
q£  the  Lord  Ordinary,  upon  the  suggestion  of  the  parties,  and  with"- 
oat  diseusrion,  for  the  o{Hnion  of  English  counsel  upon  the  powers 
of  the  guardian  to  grant  sndi  a  discharge.  The  counsel  consulted 
4Mr  Campbell)  gave  it  as  his  opinion,  ^  I.  That  according  to  the 
^  law  and  jffacttce  of  England,  Mrs  Thomson  has  not  authority  as 

<  goardian  to  grant  such  a  discharge.  By  the  common  law  of  Eng- 
^  land,  when  minors  are  mortgagees,  no  effectual  discharge  can  be 
^  given  during  their  minority.    To  remedy  this  inconvenience  se* 

*  veral  statutes  have  passed ;  the  most  recent  of  which  is  1 1  Geo.  IV. 
^  and  1  Will.  IV.  c;  60,  by  which  the  mortgagers  may  pay  the 
^  money  into  the  Court  of  Chancery,  and  the  minors  may  reconvey 
^  the  estate,  and  g^ve  a  discharge  under  the  directions  of  the  Lord 
^  Chancellor.     II.  The  act  of  the  minors,  in  subscribing  the  dis- 

<  charge  without  the  authority  of  any  statute,  would  in  England  be 

*  treated  as  a  mere  nullity. 

*  With  the  most  profound  and  sincere  respect  for  the  learned 
'  Judge  by  whose  order  I  have  the  honour  to^be  consulted  upon 
^  this  case,  it  seems  to  me:  that  the  discharge  must  depend  entirely     . 
'  upon  the  law  of  Scotland,  the  lex  rei  sitse.' 

The  Lord  Ordinary,  when  the  case  returned  to  him,  issued  the 
following'  note  and  interlocutor : 

^  The  Lord  Ordinary  wishes  that  the  di£Bculty  which  had  oc* 

*  eurred  as  to  the  discharge  by  the  heritable  creditor  had  been  sta* 
^  ted  to  him,  as  it  seems  to  him  that  some  expense  and  delay  might 

*  have  been  thereby  saved.  But  both  the  remits  to  Mr  Cranstoun 
'  and  to  Mr  Campbell  were  made  upon  a  statement  from  the  bar 

<  that  such  was  the  proper  course  to  follow,  without  much,  if  any, 

<  discDSsion.     For  it  appears  to  the  Lord  Ordinary,  that  our  own 

<  law  must  determine  what  is  the  proper  discharge  of  an  heritable 

*  bond  and  infeftment,  and  that,  in  this  case,  it  was  necessary  or 
^  proper  to  resott  to  the  law  of  England,  only  to  say,  whether,  by 

*  the  deed  of  settlement,  5  November  1828,  Mrs  Thomson  was 

*  duly  constituted -guardian  of  her  two  sons,  Paget  and  Alexander, 

<  the  fiars  of  the  b<»id.     It  seems  nothing  to  the  purpose  that,  as 

<  would  appear  from  Mr  Campbell's  opinion,  a  guardian  cannot,  in 
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Ea^lAiid,  grant  a  diBchaige  of  a  mortgage  if  &  tator  ia  Scotland 
may  validlj  receiye  payment,  and  giant  a  discharge  of  an  heiitabk 
debt,  whidi  the  debtor  wishes  to  pay  ^p«  That  such  a  disdiaige 
would  be  good  to  tilie  debtor,  it  is  presumed,  will  not  be  disputed; 
see  ErsL  L  7. 17 ;  and  it  is  quite  possible  that  a  oontract,  valSd  ac- 
cording to  the  lex  lod,  may  have  diflEierent  effects,  SiHnetimea  greater, 
and  Bomet^es  less,  if  sued  on  in  this  country,  than  it  would  harti 
had  in  the  country  where  it  was  entered  into.  Upon  this  princi]de 
the  celebrated  marriage  eases  were  decided.^— See  also  Laing  « 
Weur,  6  Dec  1821,  «bm1  other  cases,  sudi  as  those  to  which  afb- 
reign  presoription  applies,  or  where,  by  the  remoral  of  the  de* 
fender  to  another  country,  to  which  the  prescription  of  the  locos 
contractus  does  not  extend,  it  is  held  not  to  apply. — See  abs 
Ersk,  itL  2, 40  and  41.  Hence,  as  I  presume,  there  is  no  dispute 
that  Mrs  Thomson,  by  her  husband's  settlement,  haa  been  duly 
appointed  guarcCan  to  her  two  sons,  it  seems  to  me  that  she  hal 
all  the  powers  she  would  have  had  if  the  settlement  had  be^ 
executed  when  the  parties  were  domiciled  in  this  country,  and 
had  nominated  her  tutrix  and  coratrix.;  and  that  she  can  giant  a 
valid  discharge,  in  concurrence  with  her  son  Paget,  who  ia  abore 
pupillarity,  for  his  interest  in  the  bond,  and  in  her  own  name 
alone  for  her  son  Alexander,  who  is  still  in  pupilhurity,  and  that 
such  discharge  will  be  effectual  to  the  debtor.' 
'  The  Lord  Ordinary  having  resumed  consademtion  of  this  case, 
finds  that  Mrs  Thomson,  being  duly  appointed  guardiaa  to  her 
two  sons,  Paget  and  Alexander,  by  a  deed  valid  according  to  the 
law  of  the  domicil  of  her  husband,  her  discharge,  along  with  het 
son  Paget,  as  taking  burden  upon  her  for  her  said  son,  and  ako 
for  Alexander,  who  is  still  in  pupillarity,  as  well  as  for  her  own 
interest  as  liferentrix,  will  be  a  valid  discharge  of  the  bond  and 
infeftment  in  question :  And  on  such  discharge  being  delivered 
duly  executed,  ordains  payment  to  be  made  of  the  sum  due  unde^ 
said  bond  out  of  the  fund  in  medio,  and  decerns  t  Finds  Messrs 
Young  and  Co.  liable  in  the  expense  of  the  remits  to  ISb  Cran- 
ston n  and  Mr  Campbell.' 
The  purchasers  being  still  dissatisfied  with  the  validity  of  the 

discharge  tendered  to  them,  reclaimed  against  this  interlocutor, 

and  the  point  was  argued  in  cases,  in  which 


Pursuers* 
Pleas. 


The  purchasers  (raisers  of  the  multiplepoinding)  phaded — That 
the  interlocntor  of  the  Lord  Ordinary  proceeded  on  an  assumptioD 
for  which  there  was  no  foundation,  viz.  that  a  nomination  of  guar- 
dians in  England  was  equivalent  to  an  appointment  of  tutors  and 
curators  in  Scotland,  and  that  a  person  vested  with  the  formercha- 
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faoteir  in  the  one  oountiy  is  entitled  to  act  in  the  latter  in  the  other.  8  July  lasi. 
For  lldb  propOBition,  howerer,  these  is  no  anthoritf  •     On  the  con-    ^^^^^^^ 
tnayt  it  appears  from  the  opinion  of  Mr  Campbell^  that  the  poirers  ^^'^  ^  ^' 

at  least  of  guardians  over  die  heritable  pr<^rty  of  their  wards  in-  ' 

England  are  very  different  from  those. of  tutom  and  cnrators  OTer  ^"'■*^'*' 
tiie  estates  of  their  pupib  io  Scotland,  and  there  is  no  endence  or 
analogy  to  shew  that  the  characters  are  the  same*  The  guardian 
in  this  case  has  taken  no  step^  by  nuddng  np  inventories  or  other-* 
sHse,  to  Test  herself  widi  the  cfaaiaeter  of  a  tntrlx-testamentary 
under  the  law  of  Scotland.  She  is  also  a  fcnreignery  not  subject  to 
tiie  jorisdiction  of  the  Scottish,  conrts^  and  has  refused  to  find  se- 
evffity  ftir  the  reinTestment  of  de  money  for  the  benefit  of  the  mi- 

BOTB. 


The  claimantSy  Mfs  Thomson  and  her  children^  answered — That  cuimanto* 
as  a  guardian,  by  the  law  of  England,  performed  the  office  both  of  ^^^*^ 
tator  and  curator  of  the  Roman  law,  (see  Blackgtone^  c.  17,  §  1,) 
bis  powers,  when  he  came  to  exercise  that  character  in  any  foreign 
eonntry,  in  relaticMEi  to  property  situated  there,  must  be  ruled,  not 
by  the  law  of  England,  but  by  the  law  of  the  country  in  whidi  he 
was  called  up<m  to  act ;  akid  that,  consequoatly,  a  guardian  nomi-^ 
nated1>y  an  English  deed,  and  accepting  the  office  there,  acquired 
all  the  rights  and  powers  of  a  tutor  and  curator  in  Scotland,  just  as 
a  man  managing  in  England  acquired  all  the  rights,  &c  belonging 
to  that  siatus  in  Scotland.  If  any  difierent  rule  were  held  to  apply, 
it  would  be  an  extreme  hardship,  as  a  Scottish  debtor,  in  such  cir- 
eomstances  as  the  present,  would  hare  no  means  of  disencumbering 
luB  estate. 

The  present  ease  appeared  tothe  Court  to  be  one  of  considerable  Judgment. 
difficulty ;  but,  upon  the  whole,  their  Lordships  were  of  opinion; 
iipon  the  grounds  stated  by  the  purchasers,  that  the  discharge  ten- 
dered was  not  sufficient. 

Lard  Glenlee. — I  feel  considerable  difficulty  in  arriving  at  a  satis-  Opinion  of 
factory  conclusion.  The  interlocutor  of  the  Lord  Ordinary  is  oer-  ^"''* 
tmnly  a  little  broader  than  I  could  wish,  in  finding,  that  because 
Mrs  Thomson  is  duly  appointed  guardian  to  her  sons,  she  is  there-^ 
fore  entitled  to  exercise  all  the  powers  competent  to  a  tutor  and 
curator  by  the  law  of  Scotland*  At  the  same  time,  it  is  clear  that 
there  must  be  some  means  of  getting  the  estate  disencumbered. 
Suppose  die  case  of  a  wadset,  could  it  ever  be  maintained  that  a 
reverser  should  be  cut  off  from  his  right  of  paying  up  the  money, 
and  getting  back  the  subject,  merely  because  the  right  to  the  wad- 
set had  come  into  the  person  of  a  minor,  who  could  not  grant  a  dis- 
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Toung  ic  Co* 
V*  Thomsons* 

Opinion  of 
Court. 


8  July  idsr.  chafge?  But  it  migbt  be  a  very  different  qoestion^  whether  the 
tutors  and  curators  of  a  minor  wadsetter  coidd  call  up  the  money, 
and  use  requisition  against  the  debtor.  The  difficulty  here  is,  that 
we  have  an  English  deed,  using  an  English  term  of  which  we  can* 
not  tell  the  precise  meaning.  I  know  nothing  about  the  powers  of 
a  g^rdian,  or  what  may  be  the  intention  of  a  testator  in  naming* 
one  for  his  children ;  but  it  is  very  clear,  from  Mr  Campbell's 
opinion,  that  these  powers  are  very  different  from  those  of  a  tutor 
and  curator  in  Scotland*  I  am  rather  inclined  to  have  the  opinioii 
of  the  other  Judges  on  these  papers* 

Lord  GingJetie. — I  felt  the  same  difficulty  as  Lord  Glenlee* 
The  question  put  to  Mr  Campbell  was  not  the  right  one«  It  shoold 
have  been.  What  is  the  nature  of  the  appointment  of  a  g^uar^ian? 
The  question  before  us  is,  whether  this  lady  have  the  powers  of  a 
tutor  and  curator  ?  Now,  there  is  a  great  difficulty  in  finding  that  she 
has  such,  arising  from  the  statute  1672.  How  can  she  exercise  the 
office  of  tutor  and  curator,  without  having  made  up  inventories  in 
terms  of  that  statute  ? 

Lard  Jiutice-Clerk, — It  is  not  made  out  to  my  satisfoction  that 
the  office  of  a  guardian,  under  the  law  of  England,  is  equivalent  to 
that  of  tutor  and  curator  in  Scotland*  The  app<»ntment  of  a  cara« 
tor  bonis  to  these,  minors  would  go  fiir  to  remove  the  difficulty. 

Lord  Meadowbomh  was  of  the  same  opinion. 

The  cause  was  accordingly  delayed,  at  the  desire  of  the  parties, 
until  application  should  be  made  for  the  iq>pointment  of  a  curator 
bonis*  But  that  having  miscarried,  from  some  difficulty  in  finding 
a  cautioner  for  the  curator  proposed,  the  case  was  again  put  out  for 
judgment,  and  the  following  interlocutor  was  pronounced :   ^  The 

<  Lords,  &c.  recal  the  interlocutor  complained  of,  find  that  there 

<  has  not,  as  yet,  been  produced  any  sufficient  discharge  to  the 

*  purchasers ;  find  the  raisers  of  the  multiplepoinding  entitled  to  their 
^  expenses,  of  which  allow  an  account  to  be  given  in,  and  taxed  in 
^  common  form ;  reserving  all  questions  as  to  interest  and  expenses 

<  between  the  claimants,  and  remit  to  the  Lord  Ordinary  to  proceed 

*  accordingly.' 


Judgment. 


Lord  MeAeyn^  Ordinary*  Act.  (for  Raisers  of  multiplepoinding)  Deau  <f  FtK* 
fHopeJ,  and  JBailUe*  Alt.  (for  Thomsons,  &c.  claimants),  J.  W,  Hay,  ( For 
the  Trustee  on  tlie  sefjuestrated  estate),  Skme  and  Spebrt,  Dan,  fiduT,  J. 

WaUwnpoim,  and  J.  {r  L,  Damdmm^  Agents.        T.  Cleric. 


No.  148.  COURT  OF  SESSION.  «23 


SECOND  DIVISION. 

No.  CXLVIIL  9  July  1831. 

ORR 

offoimt 

HERITORS  AND  KIRK-SESSION  OF  GLASSFORD. 

Pooiu — Jurisdiction. — Atthough  the  Judge  Ordinary  cannot  mo^ 
dify  the  aliment  to  be  given  to  a  pauper  on  his  application  to  a  kirk-' 
session  Jbr  relirfi  yet  he  mayjix  the  sum  whidi  the  kirk-^ssion  are 
liable  to  pay  to  a  third  party. in  an  action  of  recourse  at  his  instance 
against  them^  on  account  of  aliment  afforded  by  him  to  a  destitute 
child  whom  they  had  refused  to  take  off  his  hands^ 

The  previous  procedure  in  this  case  is  already  reported  of  date 
10  July  1827,  (Fac.  CoU.)  Hie  pursuer,  Orr»  had  for  some  years 
supported  a  destitute  child,  who  had  no  legal  or  natural  claim  on 
him  for  maintenance ;  and  being  little  above  the  station  of  a  pauper 
hhnself,  he  applied  by  petition  to  the  SheriiT,  that  the  heritors  and 
kirk-session  of  the  parish  should  be  ordained  to  relieve  him  of  the 
buiden*  In  consequence  of  the  proceedings  formerly  reported^  the 
caose  was  remitted  simpliciter  to  the  Sheriff,  to  allow  a  proof  of  the 
industrial  residence  of  the  &ther  for  three  years  before  his  death, 
in  the  parish  of  Glassford,  and  the  other  circumstances  shewing  the 
liability  of  the  parish  to  support  the  child.  An  objection  having 
been  taken,  and  sustained  in  the  course  of  the  examination  to  a  pro- 
posed question,  the  proof  was  closed ;  and  the  Sheriff,  <  in  respect  the 

<  pursuer  has  fiedled  to  prove  the  fieu^ts  admitted  to  his  probation,  dis- 

<  missed  the  action,  and'assoilzied  the  defenders** 

The  pursuer  advocated  and  pleaded — That  the  admitted  £Eict  of  a  Purauer*^ 
child  being  left  in  a  parish  destitute,  is  of  itself  sufficient  to  lay  the '  ^^ 
burden  of  its  support,  in  the  first  instance,  upon  the  heritors  and 
kirk-sesuon  :  That  they  were  accordingly  bound  to  reimburse  the 
advocator  of  the  expense  he  has  already  incurred  in  alimenting  the 
child,  and  to  relieve  him  absolutely  of  that  burden  in  £iture  :  And 
that  the  judgment  of  the  Court,  in  the  form^  process  of  advocation, 
did  not  determine  that  the  Sheriff  had  no  jurisdiction  in  actions  of 
recourse  by  a  third  party  against  a  parish,  but  merely  found  it  un- 
necessary to  decide  that  question  at  that  stage  of  the  litigation. 
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sion  of  Glass- 
ford. 

RespondcDts* 
Pleas. 


9  July  1831.       The  respondents  angwered — That  it  appeared  finom  the  terms  of 
^^^V^    the  remit  in  the  former  advocation,  that  the  Sheriff  had  only  the 

and  Kirk^Ses.'^J^^^^^^^^  ^  ^^  extent  of  ordering  the  kiris-session  to  meet  and 
consider  whether  a  pauper  is  entitled  to  aliment  or  not ;  and  that 
no  Sheriff,  or  other  inferior  judge,  can  exercise  any  eontroffing 
power  over  the  heritors  or  kirk-session  as  to  the  management  of 
the  poor's  funds,  or  as  to  the  right  of  aliment,  where  that  is  disputed. 


The  Lord  Ordinary  pronounced  the  following  interlocutor: 
Finds,  that  in  the  circumstances  of  this  case,  as  appearing  from 
the  record,  it  was  the  duty  of  the  kirk-sessiofi  of  Olassford  to  have 
immediately  taken  the  child  libelled  off  the  hands  of  the  advo- 
cator :  Fnds,  that  on  their  refusal  to  do  so,  it  was  not  incompe- 
tent for  the  advocator  to  apply  to  die  Sheriff  to  ordain  them  to 
do  this,  and  to  pay  suitable  aliment  to  the  advocator  daring  the 
time  they  delayed  to  do  it ;  therefore  advocates  the  cauae,  ordains 
the  respondents  forthwith  to  take  the  child  off  the  hands  of  die 
advocator,  and  decerns :  Finds  the  advocator  entitled  to  aliment 
for  the  said  child,  at  the  rate  of  L.6  sterling  per  annum,  firom 
and  since  the  6th  day  of  October  18&4,  the  date  of  the  applica- 
tion to  the  Sheriff,  payable  quarterly  per  advance,  and  ay  and 
until  the  child  shall  be  taken  off  his  hands;  and  decerns  in  the 
relief,  and  against  the  respondents,  the  heritors  and  kirk-aesrion 
of  Glassford,  for  payment  of  said  aliment  to  the  advocator  accord- 
ingly :  Finds  the  respondents  liable  to  the  advocator  in  expenses 
of  process,*  &c. 


Judgment 


Opinion  of 
Court. 


The  respondents  reclaimed ;  but  the  Conrt  onanimoosly  refused 
the  note. 

The  Lord  Juutiee'Clerk. — ThiB  judgment  does  not  at  all  intesrfere 
with  the  rule  of  law,  that  the  Sheriff  cannot  modify  an  aliment  to 
a  pauper,  or  interfere  with  the  heritors  and  kurk-session  in  the  ad- 
ministration of  the  poor's  funds.  It  merely  finds  that  the  pniauer,  a 
third  party,  is  entided  to  be  indemnified  by  the  kirk-sesaimi  for  a 
burden  of  which  they  ought  toliave  relieved  him,  and  it  modifies  the 
amount  as  for  an  ordinary  claim  of  debt  It  is  not,  pr<^>erly  speak- 
ings a  question  about  jurisdiction  under  the  poor's  laws  at  all,  and 

the  word  aliment  might  be  left  out  of  die  interlocutor  without  affect- 
ing its  import 

The  other  Judgee  concurred. 


Iiord  Qrdimuryv  Madtenxk.  Act.  A^  DmUop. 

Boog  and  Ow.  MUl  Agents.         F,  Clerk. 


Alt.  BiAtrt  BA 


Robot 


U. 
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No.  CXLIX.  23  June  1831  *. 

EWEN  ROSS 

against 

EWEN  MACPHERSON  and  JOHN  MACPHERSON. 

Abbitration.  -It  is  not  necessary  to  allege  corruption  or  fraud  en 
the  part  of  an  arbiter  in  a  reduction  of  his  decree  on  the  ground  of  it 
having  been  pronounced  without  hearing  parties. 

A  DECREE- ARBITRAL  haviog  been  pronounced  by  an  oversman,  fix- 
ing the  value  of  sheep-stock  of  a  farm,  payable  by  the  landlord,  at 
the  expiration  of  a  lease,  to  the  outgoing  tenant,  the  latter 
brought  an  action  for  enforcing  tlie  decree,  which  was  challenged 
by  the  landlord  and  the  incoming  tenant,  inter  alia,  on  the  ground 
that  the  oversman  had  not  afforded  them  an  opportunity  of  being 
heard  before  him.  The  issue,  settled  by  the  Lord  Ordinary,  for 
trying  this  branch  of  the  cause,  was,  '  Whether  the  said  oversman 

*  wrongfully  pronounced  the  decreet-arbitral,  without  hearing  the 
^  parties  in  the  matter  submitted  7* 

The  pursuer  brought  the  issues  under  the  consideration  of  the  Pursuer** 
Court,  and  maintained  that,  as  by  the  25th  article  of  the  regulations 
1695,  it  was  incompetent  to  set  a  decree-arbitral  aside,  ^  upon  any 

*  cause  or  reason  whatever,  unless  that  of  corruption,  bribery,  or 

*  fidsehood,'  instead  of  the  word  <  wrongfully'  in  the  issue,  there 
should  be  inserted  the  words  *  corruptly  or  fraudulently.' 

The  defenders,  on  the  other  hand,  referred  to  the  case  of  Sharp  and  Defendm* 
Mackenzie  v.  Bickerdike  and  Co.  in  the  House  of  Lords,  24  Feb.     ^^ 
1815,  (3  Dow,  102,)  as  shewing  that,  without  alleging  corruption 
or  fraud  on  the  part  of  an  arbiter,  the  not  hearing  parties  is,  per  se, 
a  sufficient  ground  of  reduction  of  his  award ;  see  also  Heggie  and 
Co.  1  Feb.  1825,  and  Glennie,  24  Feb.  1825,  S.  $-  D. 

The  Court  sustuned  the  issues.  judgment. 

For  Uie  Pursuer^  -Kiv^i  Skme,  MarskaB.       H.  Maegueen,  W.  S.  Agent.         For  tbe 
Defenders,  Dean  o/Fae.  f  Hope, J  A.  Wood.       J,  MaodoMU^  W.  S.  Agent. 

S. 


*  This  case  omitted  in  its  proper  order. 


APPENDIX. 


JUDGMENTS 


OF 


THE  HOUSE  OF  LORDS, 

CONTINUED  FROM  24  JUNE  1829,  TO  4  APRIL  1831,  IN  CASES 
REPORTED  IN  THE  FACULTY  COLLECTION. 


R.  BARCLAY  ALLARDICE  and  J.  BOSWELL,  App. 

ROBERTSON,  Besp. 

8  Apra  1830,  (F.  C.  13  Dec.  1827,  and  14  May  1829.) 

Ordered  and  adjudged,  That  the  interlocutor  of  the  Lords  of  Ses^ 
sion  of  the  Second  Division  of  the  13th  December  1827,  and  also 
the  orders  of  the  Jury  Court,  dated  respectively  the  17th  of  March, 
the  10th  of  July,  and  the  19th  of  December  1828^  complained  of 
in  the  said  i^peal,  be  affirmed :  And  it  is  declared,  that  diis  House 
is  of  opinion,  that  the  action  of  damages  in  the  said  appeal  men- 
tioned, could  not  be  maintained  without  proof  of  malice,  and  that 
there  was  not  in  this  case  any  proof  of  malice,  nor  any  evidence 
from  which  malice  could  be  inferred  :  And  with  this  dedaration,  it 
is  &rther  ordered  and  adjudged,  that  the  said  order  of  the  Jury 
Court  of  the  15th  of  January  1829,  and  also  the  said  interlocutor 
ef  the  Lords  of  Session  of  the  Second  Division  of  the  14th  of  May 
1829,  also  complained  of  in  the  said  appeal,  in  so  far  as  it  declares 
the  verdict  final  and  conclusive,  in  terms  of  the  statute,  and  finds 
the  respondent  entitled  to  expenses  incurred  by  him  in  discussing 
the  bill  of  exceptions,  be  reversed :  And  it  is  further  ordered,  that, 
with  the  declaration  and  reversal  before  mentioned,  the  cause  be 
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remitted  back  to  the  Court  of  Session,  that  the  same  may  be  sent 
by  the  said  Court  to  the  Jury  Court,  with  an  order  that  a  new  trial 
may  be  allowed,  if  the  respondent  shall  so  desire. 


GEORGE  BROWN,  App. 
ALEXANDER  EWING  and  Others,  Besp. 

8  April  1830,  (F.  C.  7  March  1828.) 

Ordered  and  adjudged.  That  the  interlocutor  or  judgment  com- 
plained of  be  reversed :  And  it  is  further  ordered,  that  the  cause 
be  remitted  back  to  the  Court  of  Session,  with  instructions  to  grant 
a  scrutiny,  in  case  the  same  should  be  required  by  any  of  the  ob- 
jecting creditors,  and  then  to  proceed  further  to  determine  the 
cause :  And  it  is  declared,  that  if  no  such  scrutiny  is  demanded  by 
such  objecting  creditors,  the  prayer  of  the  original  application  by 
the  appellant  for  his  discharge  should  be  granted. 

DAWSON  AND  MITCHELL,  App. 
MAGISTRATES  of  GLASGOW,  Resp. 

SI  March  1890,  (F.  C  14  Nov.  1827.) 

Ordered  and  adjudged.  That  the  interlocutor  of  the  Court  of  Ses- 
sion, of  the  14  November  1827,  complained  of  in  the  said  appeal,  in 
so  far  as  it  ^  finds  that  the  subjects  are  held  by  burgage  tenure,  and 

<  that  the  town-derk  has  the  exclusive  privilege  of  preparing  sasines 

*  therein,  and  that  the  sasines  are  to  be  recorded  in  the  burgh  regps- 

<  ter,'  and  in  so  far  as  it  appoints  <  the  magistrates  ix)  lodge  a  con- 

*  descendence  of  the  usage  concerning  the  levying  of  ladle  dues,* 
be  aflKrmed ;  And  it  is  further  ordered  and  adjudged,  that  the  said 
interlocutor,  in  so  &r  as  it  <  finds  that  the  thirlage  extends  to  in- 

<  vecta  et  illata,  as  well  as  grana  crescentia,  seed  and  horse  com  and 

<  bear  excepted,'  be  reversed :  And  it  is  further  ordered  and  ad- 
judged, that  the  said  two  other  interlocutors  of  die  said  Court,  of 
the  30th  November  and  20th  of  December  1827,  also  complaiiied 
of  in  the  said  c^peal,  be  affirmed :  And  it  is  further  order^,  that 
the  cause  be  remitted  back  to  the  Court  of  Session,  to  proceed  there- 
in as  shall  be  consistent  with  this  judgment. 
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MAGISTRATES  of  EDINBURGH,  and  thkir  Collector 

OF  Shore  and  Harbour  Dues,  App. 

WILLIAM  BRUCE  and  Others,  Besp. 

30  ikfaixA  1830,  (F.  C.  16  May  1827.) 

Ordered  and  adjudged,  That  the  interlocutors  complained  of  be 
aflBrmed,  with  L.50  costs. 

OFFICERS  of  state,  App. 
COMMISSIONERS  of  SUPPLY  of  Wjgton,  Resp 

10  Match  1830,  (F.  C.  5  June  1827.) 

■ 

Ordered  and  adjudged.  That  the  interlocutors  complained  of  be 
reversed. 
Note, — No  respondents'  case. 

GOVERNORS  of  HERIOPS  HOSPITAL,  App. 
WILLIAM  MACDONALD,  Besp. 

7  April  1830,  (F.  C.  12  Feh,  1828.) 

Ordered  and  adjudged,  That  the  interlocutors  complained  of  be 
affirmed,  with  L.50  costs* 

Miss  MARIA  CAMPBELL  RAE  JUSTICE,  App. 
WILLIAM  BURN  CALLANDER,  Resp. 

6  ApHl  1830,  (F.  C.  1  Bee.  1826.) 

Ordered  and  adjudged.  That  the  interlocutor  complained  of  be 
affirmed* 


JOHN  KIRKPATRICK,  App. 
Mrs  ISOBEL  INNES  or  CLEPHANE,  Resp. 

17  Mardi  1830,  (F.  C.  30  May  1826.) 

Ordered  and  adjudged.  That  the  interlocutors  complained  of  be 
affirmed,  with  L.50  costs. 

2  t2 


630  JUDGMENTS  OF  THE 

Hon.  WILLIAM  MAULE,  App. 
Maj.-Gen.  The  Hon.  JAMES  RAMSAY,  Be^. 

25  March  1830,  (F.  C.  15  Jan.  182&) 

It  is  declared,  That  the  respondent  is  entitled  to  delivery  of  the 
two  bonds,  dated  respectively  the  19  th  of  February  1805,  and  the 
14th  January  1808,  in  the  pleading  mentioned ;  but  that,  in  conae* 
quence  of  the  execution  and  delivery  of  the  said  bond,  dated  the 
14th  of  January  1808,  the  obligations  of  tiie  said  bond  of  die  I9th 
of  February  1805  ceased  and  became  void :  And  with  this  deda- 
ration,  it  is  ordered  and  adjudged  that  the  interlocutor  complained 
of  be  affirmed. 

ALEXANDER  MEIN,  App. 
TAYLOR'S  CHILDREN,  Besp. 

23  Feb.  1830,  (F.  C.  8  June  1827.) 

Ordered  and  adjudged.  That  the  interlocutors  complained  of  be 
affirmed* 

SEA  INSURANCE  COMPANY  op  SCOTLAND,  App. 
JOHN  GAVIN  AND  Others,  Bap. 

18  Feb.  1830,  (F.  C.  3  Mircft  1827.) 

Ordered  and  adjudged,  That  the  interlocators  complained  of  be 
ajSnned. 


The  Hon.  Sir  ALEXANDER  INGLIS  COCHRANE,  App. 

Dr  DAVID  RAMSAY,  Besp. 

27  April  1830,  (F.  C.  11  March  182a) 

Ordered  and  adjudged.  That  the  interlocutors  complained  of  be 
reversed  :  And  it  is  further  ordered,  that  the  cause  be  remitted  back 
to  the  Court  of  Session,  with  instructions  to  the  said  Court  to  re- 
duce the  general  service. 

* 
JOHN  OUCHTERLONY,  App, 
LORD  LYNDOCH  and  WILLIAM  MACDONALD,  Bof. 

7  Jidy  1830,  (F.  C.  15  Feb.  1827.) 

Ordered  and  adjudged.  That  the  interlocutors  complained  of  be 
affirmed. 
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NATHANIEL  STEVENSON,  App. 
MICHAEL  ROWAND,  Resp. 

14  July  1830,  (F.  C-  6  July  1827.) 

Ordered  and  adjudged,  That  the  interlocutors  complained  of  be 
affirmed. 


FREDERICK  C.  STEWART,  App. 
S.  M.  FULLERTON  and  Others,  Resp. 

16  July  1830,  (F.  C.  23  FA.  1827.) 

Ordered  and  adjudged,  That  the  interlocutors,  so  far  as  they  are 
complained  of,  be  reversed. 

JAMES  CARSTAIRS  BRUCE,  App. 
THOMAS  BRUCE,  Resp. 

16  July  1830,  (F.  C.  21  Jum  1827. ) 

Ordered  and  adjudged,  That  the  interlocutor  complained  of  be 
reversed. 

Mas  MUNRO  or  ROSE,  App. 
GEORGE  ROSS  and  his  Curators,  Resp. 

16  July  1830,  (F.  C.  15  May  1827.) 

Ordered  and  adjudged.  That  under  the  special  circumstances  of 
this  case,  the  interlocutors  complained  of,  in  as  far  as  they  find  the 
respondent  George  Ross  entitled  to  the  benefit  of  legitimation,  by 
the  subsequent  marriage  of  his  parents,  and  in  so  far  as  they  find 
expenses  due  by  the  appellants,  be  reversed. 

Sir  JAMES  MONTGOMERY  and  Others,  Executors  op 

Duke  of  Queensberrt,  App. 

MARQUIS  OF  QUEENSBERRY,  Resp. 

22  July  1830,  (F.  C.  7  March  182a) 

Ordered  and  adjudged.  That  the  interlocutors  complained  of  be 
reversed. 
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Mrs  EU.  RUSSELL  or  INNES,  yfyp. 
DUKE  OF  GORDON'S  TRUSTEES,  Re$p. 

10  Nov.  1880,  (F.  C.  21  Dee.  1827,  and  19  June  182&) 

Ordered  and  adjudged,  That  the  interlocutors  complained  <tf  be 
affirmed. 

Mrs  MACKENZIE  or  MEAD,  App. 
WILLIAM  ANDERSON,  Eesp. 

16  Nov.  1830,  (F.  C.  27  June  182a) 

Ordered  and  adjudged,  That  the  interlocutors  complained  of  be 
affirmed :  And  it  is  further  adjudged  and  declared.  That  the  heir  of 
Henry  Anderson  is  not  entitled  to  the  two-thirds  of  the  price  which 
were  made  a  burden  upon  the  property,  but  only  to  two-thirds  of 
the  shares  which  belonged  to  Henry  Anderson :  And  it  is  further 
ordered.  That  the  cause  be  remitted  back  to  the  Court  of  Session, 
to  proceed  therein  according  to  law,  and  as  shall  be  consistent  with 
this  judgment. 

HUGH  COGAN,  App. 
GEORGE  LYON  and  Others,  Besp. 

4  Dec.  1830,  (F.  C.  7  Dec.  1826.     Ann  Macindoe  and  Othebs 

V.  Lyon  and  Others.) 

Ordered  and  adjudged,  That  the  interlocutors  complained  of  be 
affirmed. 


ARCHIBALD  WILSON  and  Others,  Partners  of  the 

LATE  FIRM  OF  WILSON  AND  MACLELLAN,  App. 

DUNCAN  SINCLAIR,  JUsp. 
7  Dec.  1830,  (F.  C.  12  Feb.  1829.) 

Ordered  and  adjudged,  That  the  interlocutors  complained  of  be 
reversed. 

DAVID  CARNEGY,  App. 
Miss  M.  SCOTT,  Besp. 

9  Dec.  1830,  (F.  C.  4  Dec.  1827.) 

Ordered  and  adjudged.  That  the  interlocutor  complained  of  be 
affirmed. 
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ARCHIBALD  SCOTT,  App. 
JAMES  KER  A»*>  HENRY  JOHNSTON,  Betp. 

9  Dec.  1830,  (F.  C  20  Fd>,  1829.) 

Ordered  and  adjudged,  That  the  interlocutors  complained  of  be 
aflnned. 

GEORGE  DUNLOP  and  Co.,  App. 
EARL  AND  COUNTESS  op  DALHOUSIE,  Resp. 

9  Dec.  18.')0,  (F.  C.  27  Feb.  1828.) 

Ordered  and  adjudged,  That  the  interiocaton  complained  of  be 
affirmed. 


MALCOLM  MACNEILL,  App. 
Mrs  M.  black  MACNEIL  or  JOLLY,  lUgp. 

22  Dec.  1830,  (F.  C.  26  May  1826.) 

Ordered  and  adjudged.  That  the  sevexal  interlocutors  complain* 
ed  of  be  reversed :  And  it  is  further  ordered.  That  the  cause  be  re- 
mitted back  to  the  Court  of  Session,  to  ascertain  what  is  due  to  the 
puisner  on  Ae-  heritable  bond,  with  di^le  interest  thereon,  to  be 
caleulated  on  ilie  principal  debt,  and  to  proceed  accordingly,  with- 
out prejudioe  to  such  daim,  if  any,  as  the  said  respondents  may  be 
enabled  to  make  for  any  part  of  expenses  of  process  incurred  prior 
to  the  dato  of  the  interlocutor  of  the  Lord  Ordinary  of  the  12th, 
signed  16  November  1825,  or  to  the  objections  which  the  appel- 
lants may  be  enabled  to  make  against  sndli  claim. 

WEDDERBURN  DUNDAS  and  his  Tutors,  Jfyp. 
DUNDASES  AND  THEIR  Tutors  and  Curators,  Besp. 

22  Dec.  1830,  (F.  C.  14  Jan.  1829.) 

Ordered  and  adjudged,  That  the  interlocutors  complained  of  be 
affirmed. 


«34  JUDGMENTS  OF  THE 

JAMES  THOMSON,  Jpp. 
Dr  JAMES  HAMILTON  and  Otheus,  Tbttstbks  07  the  late 

Archibald  Campbell,  W.  S.  B^p.  et  e  contra. 

14  FA.  1881,  (F.  C.  26  May  1829.) 

Ordered  and  adjudged,  That  the  interlocutors,  so  iiEur  as  ceiii{riaiii- 
ed  of,  be  reversed :  And  it  is  further  ordered,  That  the  cause  be  re- 
mitted back  to  the  Lords  of  Session  of  the  First  Division  in  Scot- 
land, with  instructions  to  them  to  direct  an  issue  or  issues  to  be 
tried  by  a  Jury,  which  issue  or  issues  shall  indnde  the  whole  mat- 
ters in  dispute  between  the  parties  in  this  cause,  or  to  proceed 
otherwise  in  the  said  cause  as  they  shall  deem  just,  and  shall  be  con- 
sistent with  this  judgment 

SIR  JAMES  COLQUHOUN,  App. 
COLQUHOUNS,  Besp. 

17  2%J.  1831,  (F.  C.  16  Dec,  1828.) 

Ordered  and  adjudged.  That  the  cause  be  remitted  back  to  the 
Court  of  Session  in  Scotland  to  review  generally  the  interlocutor 
complained  of:  And  it  is  further  ordered,  That  the  G>ttrt  to  idiich 
this  remit  is  made  do  require  the  opinion  of  the  other  Division,  and 
of  the  liOrda  Ordinary,  in  writing,  in  regard  to  the.  law  and  to  the 
pia^dce  of  conveyancers  in  Scotland  in  regard  to  the  services  of 
heirs ;  and  whether,  according  to  such  law  and  practice,  the  ser- 
vice in  this  case,  of  the  21  August  1826,  by  Robert  Colqnhoun  of 
Camstraddan,  as  heir  of  tailzie  and  provision  to  his  grand&ther,  Ro- 
bert C<dquhoun,  the  maker  of  the  entail  of  1741,  was  a  valid  ser- 
vice, or  whether  such  service  should  have  been  to  James  C<ri- 
quhoun,  the  institute  in  the  said  entail,  who  predeceased  his  fiither, 
the  grranter  thereof,  or  to  any  other  and  what  person :  And  it  is 
further  ordered  and  adjudged,  That  after  obtaining  such  opinions, 
the  said  Court  to  whom  this  remit  is  made  shaU^  with  the  other  Di- 
vision, and  with  the  said  Lords  Ordinary,  do  and  decern  in  this  cause 
as  may  be  just. 

H.  R.  DUFF,  App. 
T.  A.  FRASER,  liesp. 

23  Feb.  1831,  (F.  C,  23  ^(w.  1829.) 

Ordered  and  adjudged,  That  the  interlocutors  complained  of  be 
affirmed. 
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WILLIAM  BROCK,  App. 
ADAM  HOG  AND  Others,  Be^. 

25  Fa.  1831,  (F.  C.  23  Nov.  1827.) 

Ordered  and  adjudged,  That  the  interlocutor  complained  of  be 
aaonned. 


Sir  RICHARD  HONYMAN,  Jpp. 
ELIZABETH  CAMPBELL  and  her  Children,  Resp. 

3  March  1831,  (F.  C.  9  July  1830.) 

Ordered  and  adjudged^  That  the  interlocutors  complained  of  be 
affirmed* 

BALFOUR  AND  Others,  Jpp* 
KAY  AND  MARTIN,  Reap. 

17  March  1831,  (F.  C.  31  May  1828  and  9  March  1830.) 

Ordered  and  adjudged,  That  the  interlocators  complained  of  be 
affirmed. 

EARL  OP  STRATHMORE,  App. 
Late  EARL'S  TRUSTEES,  Resp. 

23  March  1831,  (F.  C.  16  J^eb.  1830.) 

The  Lords  find.  That  the  appellant  had  a  title  to  pursue  this  ac* 
tion;  and,  with  this  finding,  it  is  ordered  and  adjudged  that  the 
interlocutor  complained  of  be  affirmed  :  And  it  is  further  ordered 
and  adjudged.  That  the  cause  be  remitted  back  to  the  Court  of  Ses- 
sion, with  instructions  to  that  Court  to  direct  the  reasonable  costs 
incurred  by  both  parties,  relative  to  this  cause,  to  be  paid  out  of  the 
trust-estate ;  and  to  do  further  in  the  said  cause  as  to  the  Court 
shall  seem  fit,  and  as  shall  be  consistent  with  this  judgment 

LADY  MARY  MONTGOMERIE,  App. 
RUNDELL,  BRIDGE  and  RUNDELL,  and  Others,  Besp. 

£T  S  CONTRA. 

26  March  1831,  (F.  C.  12  Jan.  1830.) 
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Ordered  and  adjudged,  That  the  interlocutois  oomplained  of  be 
afBrmed. 


FLORA  MACKAY,  App. 
JAMES  GILLESPIE  DAVIDSON  and  Others,  Bap. 

.  25  March  1831,  (F.  C.  17  Jan.  1828.) 

Ordered  and  adjudged,  That  the  interlocoton  oomplained  of  be 
a£Brmed. 

ALEXANDER  FRASER,  App. 
P.  VANS  AGNEW,  lUsp. 

2  April  1881,  (F.  C.  23  Fa.  1830.) 

Ordered  and  adjudged,  That  the  interlocutors  oomplained  of  be 
affirmed. 


.  COMMISSIONERS  fob  STONEHAVEN  HARBOUR* 

Aj^. 

Sib  ALEXANDER  KEITH,  Bap. 
2  Jpra  1831,  (F.  a  12  Feb.  1829.) 

Ordered  and  ac^udg^  ThiA  tixe  intprloontors  oomplained  of  be 
affirmed. 

M 

CLAUD  RUSSELL,  Afp. 
EARL  OF  BREADALBANE,  Besp. 

A  April  1831,  (F.  C.  3  My  1887  and  18  June  1829.) 

Ordered  and  adjudged,  That  die  interlocutors,  90  fiir  as  conq^lain- 
ed  of,  be  affirmed. 

MAXWELL  &  Co.,  App. 
STEVENSON  &  Co.  B^. 

4  April  1631,  (F.  C.  2  MarA  1880.) 

Ordered  and  adjudged,  That  die  interlocutors  oomplained  of  be 
reversed. 
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TITLES  AND  PRINCIPAL  MATTERS  OF  THE 

FOREGOING  DECISIONS. 


A 

Adjudication.     See  Title  to  pursue.    No.  1,  p.  1. 

Aliment.     See  Husband  and  Wife,    No.  71,  p.  290. 

Appeal.  Circumstances  in  which  the  Coart  delayed  to  apply  a  judgment 
and  remit  by  the  House  of  Lords,  till  they  submitted  the  matter  to  the 
reconsideration  of  the  Lord  Chancellor.  James  Macgavin  v,  James  Stew* 
an,  16  Aov.  1880,  No.  4,  p.  16. 

— ^— —  Expenses  prior  to  appeal  awarded  under  a  remit  which  did  not  con- 
tain any  express  instruction  on  the  subject.  W,  C.  Stirling^  Sfc.  tf.  Dunn^ 
14  Jan.  18SI,  No.  47,  p.  17a 

A  defender  in  an  action  before  the  Court  of  Session,  who  had  been 


asBoilxied  by  one  judgment  of  the  Court,  in  which  '  no  expenses  were 
*  found  due  to  either  party,'  but  afterwards  found  liable  in  terms  of  the 
libel,  and  in  expenses, — Shaving  brought  these  interlocutors  under  appeal, 
(the  former  so  far  as  it  found  no  expenses  due,)  and  a  reversal  being  pro- 
nounced generally  by  the  House  of  Lords,  without  any  finding  as  to  ex- 
penses, or  a  remit  to  the  Court  of  Session,  held  to  be  incompetent  for  the 
Court,  in  applying  the  judgment,  to  go  back  upon  the  question  of  ex- 
penses, and  to  award  to  the  defender  those  incurred  prior  to  appeal. 
Mrs  Ca^arine  Maedanell  or  Mactamsk  v.  William  Ainslie  Turner^ 
12  Feh.  1631,  No.  78,  p.  306. 

Although  a  judgmmt  of  the  House  of  Lords,  setting  aside  a  rerdict. 


and  allowing  a  new  trial,  be  silent  as  to  expenses,  it  is  open  to  the  Court 
of  Session  to  dispose  of  the  question  of  expenses  of  the  first  trial,  in  the 
same  way  as  if  the  Court  had  itself  allowed  the  second.  Robertson  v,  jR. 
B.  AUardiee  and  J.  BosweU,  11  March  1831,  No.  98,  p.  380. 
Arbitration.  A  clause  of  registration  in  a  deed  of  submission  and  de- 
cree-aii>itral  does  not  entitle  a  party  to  insist  that  the  submission  and  de- 
cree-arbitral be  put  on  record,  whether  for  execution  or  preservation,  un- 
less he  ^n  shew  some  patrimonial  or  pecuniary  interest  under  the  deeds. 
Didts<m  and  Others  if.  Sheriff,  1  Deo.  1830,  No.  21,  p.  73. 

■  I.  Asnbmtssion  of  an  action,  without  a  special  power  to  award 
any  etpenses,  except  the  elerk^s  fees,  found  (in  conformity  with  the  case 
of  Smith  V.  Banks,  16  June  1830,  Fac  Coll.  No.  171,)  to  authorise  de- 
cree for  expenses  both  of  the  process  and  the  submission.  11.  An  arbi- 
ter, without  express  authority  to  that  effect  in  the  submission,  may  de- 
legate the  power  of  exaroming  witnesses.  Berry  v.  Watson,  26  Jan. 
1831,  No.  58,  p.  238. 
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Arbitration.    See  Law-Agent,    No.  132,  p.  512. 

See  Husband  and  Wife.    No.  112,  p.  438. 

Arrestment.  An  arrestmeiit  by  the  debtor  of  money  consigned  by  him, 
under  diligence,  in  the  bands  of  a  jailor,  to  procure  his  liberation,  on  the 
dependence  of  an  action  of  damages  against  the  incarcerating  creditor,  is 
incompetent.  FF.  A.  G*  and  IL  Ellis  r.  Muckarsie  and  Rose^  12  May 
1831,  No.  99,  p.  387. 

■  Arrestment  in  the  hands  of  an  heritable  creditor  of  the  surplus 

price  of  subjects  sold  by  him  in  rirtae  of  his  secority,  is  effectaal,  though 
used  before  payment  of  the  price.  Donald  Macintosh  r.  CM  Mac- 
dmuM,  21  May  1831,  No.  106,  p.  416. 

I.  An  arrestment  used  by  a  person  who  is  liable  in  relief  to  the 


arrestee  for  the  debt  dne  by  him  to  the  common  debtor  is  incompetent  to 
create  any  lien  over  the  debt  in  fEironr  of  the  arrester,  in  competidon  with 
an  onerous  assignee  of  the  common  debtor.  II.  An  arrestee  who  has  a 
common  interest  with  the  arrester  is  not  entitled  to  avail  himself  of  his 
arrestment,  to  use  a  plea  of  compensation  against  an  assignee  of  the  com- 
mon debtor,  which  would  not  otherwise  have  been  competent  to  him. 
Johii  Frcuer  and  D.  Macgreffor  and  D.  Fraser  r.  JMacandrew,  15 
June  1831,  No.  122,  p.  486. 
See  Jurisdiction.    No.  142,  p.  581. 


B 

Bankrupt.  Where  a  claim  has  been  ranked  by  a  trustee,  and  included  in 
a  scheme  of  division,  to  which  no  objection  has  been  made  within  thirty 
days,  found,  that  the  trustee  is  not  entitled  to  withhold  payment  of  the 
dividend  on  that  claim,  on  the  aQegation  that  it  was  erroneously  ranked. 
Thomas  Hamilton  v.  James  Kerry  23  Nov.  1830,  No.  10,  p.  S4. 

■  .  ■  I  Circumstances  in  which  the  appointment  of  a  trustee  in  a  seqnes- 
tration,  on  the  death  of  the  original  trustee,  was  held  valid,  although  the 
application  to  the  Court  was  not  made  by  two  creditors,  in  terms  of  the 
71st  section  of  the  bankrupt  act.  Dick  v.  ChUhbertson,  30  Ifov.  1830, 
No.  20,  p.  68. 

— — *  I.  Circumstances  in  which  the  Court  refused  to  remove  a  trustee 


who  had  committed  certain  statutory  irr^;tt1aritie8,  but  found  him  liaUe 
in  the  expenses  of  the  petUion  and  complaint,  with  a  declaration  that  none 
of  the  expenses  should  affect  the  complainers.  II.  After  the  debts  of 
certain  creditors  had  been  ranked,  and  a  scheme  of  division  made,  the 
trustee  having  intimated  to  them  that  he  and  the  commissioners  had  re- 
solved to  deduct  from  the  dividend  a  certain  sum,  which  was  allied  to 
have  been  obtained  by  fraud  from  the  iiemiily  of  the  bankrupt,  (there  be- 
ing no  resolution  of  a  general  meeting  of  creditors,  and  the  tlleged  reso- 
lution of  the  trustee  not  being  signed,) — held  that  this  was  not  a  judg- 
ment qf  which  the  creditors  were  bound  to  complain  to  the  Court,  with- 
in the  statutory  period,  and  that,  in  the  circumstances,  the  trustee  was 
bound  to  pay  the  whole  dividend.  John  and  James  Mitchell  v.  Alexan- 
der Man,  2  Dec.  1830,  No.  23,  p.  8^ 

Sequestration  being  awarded  against  a  party  as  an  insurance-broker 


in  Scotland,  it  was  recalled  on  the  application  of  some  of  the  crediton, 
on  the  ground,  that  the  circumstance  oi  the  party  holding  a  policy  of  in- 
surance did  not  render  him  liable  to  the  statutory  sequestration,  the  in- 
surance company  being  an  English  company,  whose  policies  of  insurance 
were  signed  onlv  in  England,  iJthough  they  had  a  board  of  managemoit 
in  Edinburgh,  through  which  applications  were  transmitted  to  the  beard 
in  England.  Hunter  and  Others  v.  Gardiner  and  Others,  3  FA.  1831, 
No.  69,  p.  283. 
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Bankrupt.  It  k  competent  to  lodge  a  dum  of  debt  with  %  troitee  upon 
ft  sequestrated  estate,  and  to  try  the  Taliditv  of  the  debt  in  that  shape,  at 
any  time  previous  to  his  discharffe,  althoogn  the  sequestration  may  have 
come  practically  to  a  close,  by  the  payment  in  lull  of  all  the  other  claims 
lodged  in  it  long  prior  to  the  appearance  of  tho  last  daim*  Paion 
V.  Ferrier,  4  F^.  1831,  No.  70,  p.  286. 

Objection  to  the  appointment  of  a  penon  in  GlaBgow  to  be  trustee 


on  the  sequestrated  estate  of  a  company  canrytng  on  business  in  Inrenness 
and  Wick,  repelled.  Forrester  v.  Maekenziey  17  Feb.  I83I5  No.  86, 
p.  827. 

A  trustee  on  a  sequestrated  estate,  haying  entered  into  possession 


of  a  lease,  and  been  infeft  in  feu-rights  belonging  to  the  estate,  and  having 
for  many  years  taken  benefit  of  both  for  the  use  of  the  estate,  found  not 
ootttled  to  abandon  them.  Kirhiand  and  Sharpe  v.  Wikon  and  Sans* 
Trusteey  17  May  1881,  No.  101,  p.  395. 

A  sequestrated  estate,  and  the  crediton,  proportionally  to  their 


claims,  are  liable  not  only  for  the  ordinary  expenses  of  obtaining  seques- 
tration, but  for  those  also  fairly  incurred  in  litigation  in  supporting  the 
application,  although,  in  such  litigation,  the  opposing  creditors  have  been 
found  not  liable  in  any  part  of  these  expenses.  Cookv,  CuAiWs  Trustees 
and  Othersy  2  June  1831,  No.  Ill,  p.  434. 

A  creditor,  who  was  also  the  agent  in  a  sequestration,  which  ter- 


minated in  a  compoeition^contract,  found  entitled,  under  a  subsequent 
agreement  or  understanding  with  the  debtor,  but  without  evidence  of.  a 
positive  re-constitution  of  the  original  debt,  to  apply  towards  its  extinc- 
tion a  part  of  the  sequestrated  funds,  which  by  his  own  exertions,  and  at  his 
own  expense,  he  had  recovered  after  receiving  payment  of  the  stipulated 
composition.    Scouktr  v,  jRot^f  18  June  1831,  No.  126>  p.  494. 

See  Hypothec.    No.  102,  p.  397. 

See  Sale.    No.  20,  p.  68. 


BiLJL  OF  Exchange.  A  party  having  granted  bills  for  the  price  of  some 
stock  and  cattle  purchased  by  him  at  a  public  sale,  the  seller  having  after- 
wards become  bankrupt,  and  delivery  of  the  stock  refosed  by  the  credi- 
tors,—-found,  that  this  was  no  ground  for  suspending  a  charge  on  the  bills 
at  the  instance  of  onerous  holders,  or  that  the  suspension  should  be  remit- 
ted to  an  action  of  damages,  at  the  purchaser's  instance,  against  the  act- 
ing committee  of  creditors.  Thomas  Lang  v.  AlexaTkder  AUan  and 
Company y  27  Jan.  1831,  No.  59,  p.  238. 

-^— — — — —  The  drawer  of  a  bill  of  exchange,  granted  for  the  accom- 
modation of  the  acceptor,  being  called  upon  to  make  payment  long  after 
the  bill  has  ftdlen  due  and  been  protested,  and  having  thereupon  written 
a  letter  asking  for  delay,  and  promising  to  settle,  is  held  thereby  to  have 
waived  all  objection  on  the  ground  of  want  of  due  intimation  of  dishonour. 
TumbuU  V.  HiUy  16  Fd>.  1831,  No.  85,  p.  325. 

A  bill  having  been  indorsed  by  the  drawer  to  bis  law- 


agent,  and  by  him  to  a  Bank,  who  afterwards  used  homing  against  all  the 
obligants ;  and  the  bill,  blank  indorsed  by  the  Bank,  along  with  the  dili- 
gence, having  been  subsequently  found  in  the  agent  s  repositories, — ^his 
representative  was  held  entitled  to  recover  its  contents,  and  the  expenses 
of  diligence,  from  the  drawer's  representative,  in  an  action  on  the  bill,  af- 
ter the  six  yeare ;  though  pleaded,  1st,  that  the  presumption  was  agunst 
payment  by  the  agent ;  and,  2d,  that  the  diligence  could  not  be  founded 
on,  as  barring  the  sexennial  limitation,  without  an  assignation  from  the 
Bank*  Nathan  M'Laehlan  v.  Mrs  Thomson,  16  June  1831,  No.  124, 
p.  490. 
Bill  of  Exchange.    See  Prescription.      No.  34,  p.  125. 
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Bill  or  Exchahgs.    See  PtMw  Qffket.  No.  8^  p.  27. 
■       ■  * No.  11,  p.  40. 

•,......^<^_..,-..^    See  Swmxbary  Diliffeiux,    No.  16,  p.  52. 

BoHA  FIDE  pos$CMibK.    See  VMeiU  JRrqftti.    No.  47,  p.  178. 

BuKGM-RoYAL.  A  bttrgew  end  guild 'l^rotber  of  fidmborgh  lianng  a  eoaol- 
ing-hoase,  where  he  carries  on  bveinesB  within  the  royalty,  in  lespeet  of 
which  he  ia  aisemed  jeumI  pays  floot  «id  lot,  and  all  the  dty  lazee,  -ia  e»- 
tided  to  the  priiilege  of  a  lesideiit  fteeeoan  merohant  ander  the  SB  Geo. 
IlL  c«  58,  regulating  the  rate  of  8hore«dnea  exigible  at  the  port  of  Leith, 
although  his  manufactory  and  dwelling-honse  be  both  situated  without 
the  bounds  of  royalty.  Juai^  tmd  Son  v.  Magistratef  f^^dinbut^k^  3a 
Nod.  1830,  No.  16>  p.  53. 

■  The  Magistrates  of  a  burgh  disponed  to  a  party,  by  charter, 

a  portion  of  tfaB  commoii  property  belonging  lo  the  burgfa,  wbichis  de- 
clared in  the  tenendas  to  be  hoMen  of  his  Majesty  in  free  bm^gags,  and 
also  to  be  holden  of  the  Magistr&tes  in  feU'CMrm,  fee  and  heritage  feF^e^^er, 
for  payment  of  ia  certain  fen*dnty,  and  doiiblitig  the  said  ^-dnty  the  firrt 

.     year  of  the  entry  t(  taeh  singular  suctoeasor  thereto.     The  charter  eon- 

•  tained  a  procuratory  of  resignatioiii  on  which  the  party  resigned  in.  the 
hands  of  the  bailie,  and  bis  saaine  was  registrated  in  the  booha  of  the 
burgh.     He  afterwards  sold  the  lands  to  a  third-party  by  dispoattion  con- 

.  tainidg  a  procuratory  of  resignation,  ob  ^riiich  the  diaponee  obtained  ia- 
feftment  by  the  hands  of  the  town-clerk,  and  his  infeftmenl,  eontainiiig  the 
obligation  to  pay  the  feu-duty  and  a  du|^ieaad,  was  reoarded  in  the  books 
of  the  burgh.  In  an-  action  brought  aome  years  afterwards  against  the 
vassal,  (who  had  during  this  period  paid  the  feu*duty,'  but  jmt  the  dopfi- 
cand,)  in  which  the  Magistrates  set  forth  that  he^  f  as  a  singular  soocessor 

*  in  the  said  lot  of  ground,  is  liable  for  a  duplication  of  the  feu-doty  pay- 

*  able  by  him  for  the  same,'  and  concluding  that  be  should  be  doocrncd 
to  make  payment  of  the  sum  claimed)  '  as  the  double  leu*duty  exigible  ea 

*  his  succession  to  the  salid  lot»*—- Held,  1.  That  the  attempt  made  by  the 
Magistrates  to  combine  a  burgage-holding  with  a  ground^annual,  payahle 
to  the  town,  was  incompetent,  it  being  incompatible  with  feudal  pciaci- 
ples  for  a  vassal  to  hold  a  subject  of  two  immediate  superioiB  at  the  same 
time. — 2.  That  in  the  present  case  the  pnrty  was  the  entered  vassal  of 
the  Crown  in  burgage,  he  having  resigned  on  a  procuiatory  executed  in 
the  hands  of  a  baiKe,  and  his  sasine  registered  in  the  books  of  the  bnigfa, 
and  that  a  feu- holding  was  not  competent,  the  charter  containing  no  pre- 
cept of  sasine. — 3.  That  whatever  might  be  the  efifeet  of  the  obligatifNi 
contained  in  the  contract  as  to  the  duplication  of  the  sum  stipulated  to  be 
payable  on  the  entry  of  a  singular  sucoesser,  this  could  not  be  recovered 
under  an  action,  wherein  it  was  claimed  *  as  the  double  feu^daty  exigible 

*  on  his  succession  to  the  said  lot,'  an  entry  in  feu  not  being  made,  nor 
competent  to  be  made,  by  virtue  of  the  charter.-^But,  4.  A  reaervatioo 
made  to  the  Magistrates  of  their  right  to  bring  such  action  against  tbs 
vassal,  as  they  might  be  advised  to  institute,  for  fulfilment  of  the  presta- 
tions or  other  stipulations  contained  in  their  contract  with  him.  The  JUa- 
ffisiraies  of  Perth  v.  Makom  Stewart,  18  Dec  1830,  No.  83,  p.  147. 

A  discharged  soldier,  who  was  not  well  skilled  in  the  ope- 


rative part  of  the  trade  of  a  tailcM',  having  carried  oa  that  trade  by  the  in- 
strumentality of  a  partner,  who  was  neither  a  freeman  nor  a  member  of 
the  incorporation,  and  of  apprentices, — ^beid,  that  this  was  a  vielation  of 
the  privileges  of  the  Incorp<MBtion,  and  was  not  protected  by  the  statute. 
IncorporaHon  of  TaUors  of  Aberdeen  9.  Monro  emd  Others,  19  Jan. 
1831,  No.  53,  p.  200. 
See  Jurisdieiion,     No.  46,  p.  175. 
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C 

CAUTXOMmii.    When  uolnftinisBioiia  by  a  prmcipal  debtor  have  taken  place 
on  the  ^th  of  a  bond  of  caatumy  a  latent  tnforaiality  in  a  caationer*fl 
execution  of  the  deed  will  not  liberate  a  co-cautioner.     MaodongmU  t. 
WiffMath  13  Nov.  1830,  No.  3»  p.  7. 

"  '  A  cautioner  in  a  anBpawion  is  reUoTed,  in  regard  to  die  obli- 

gation charged  on,  by  the  sitspender'e  jodidal  discharge  obtained  in  a  se-    - 
qoeetration  pending  the  pcocees.  £oyd  v.  Napietf  12  Ja$u  1881,  Ne»  43, 
p.  172. 

Cireomstances  in  which  a  cavtionbr  for  a  messenger  was  found 


liable  to  the  messenger  s  einployerin  the  expenses  incnrred  in  i 
pension  and  damages,  raised  on  the  grounds  of 'error  in  the  exeoations  of 
the  messenger,  and  in  relief  of  these  actions,  but  not  liable-in  the  expense 
of  an  unsuccessful  attempt  to  reduce  the  execution  of  the  summons  of  da- 
magesy  or  of  a  multiplepoinding  arising  from  arrestments  used  on  the  do- 
pendenoe  of  that  action.  KermM  Fraaer  v.  Akacandar  BameUon  and 
John  AndreWf  28  Jan.  1831,  No.  61,  p.  243W 

One  of  two  cautioners  being  caHsd  upon  by  the  creditor  to 


maka  payment  of.  the  whole  debt,  and  threatened  with  diligence,  may 
bring  an  action  of  relief  against  his  co-cautioner,  to  compel  him  to  pay 
bis  diare,  although  at  the  time  of  raising  his  actbn  be  may  not  have  ac- 
tually paid  any  part  of  the  obligation.  Law  «.  Farquharsanf  8  JFeb. 
1831,  No.  72»  j^.  290. 

Cautionem  for  a  collector  of  cess  freed  from  their  obligatiMi»  in 


consequence  of  the  Comnussioners  of  Supply  having  allowed  the  coliestor 
ta  get  into  anear,  and  reelecting  him  for  several  years,  when  there  were 
large  arrears  due  by  him,  without  giving  notice  to  the  cautioners,  and 
contrary  to  a  resolution  of  a  general  meeting  of  the  Commissioners^  which 
required  the  collector  to  exhibit  receipts  from  the  Receiver-General  at  the 
annual  meeting  of  each  year.  Co$nmissioners  of  Supply  of  the  CkuwUy 
€f  JjmlUhgow  v.  Robert  Menxiet  and  Others^  15  Feb.  1881,  No.  80, 
p.  309. 

A  merchant  having  written  to  his  corrsapoadent,  that,  <  in  the 


*  event  of.  any  reference  being  made  to  you  regarding  the  respmisibiKty  of 
^  my  esteemed  friend,'  Ibc.  '  merchant  in  this  city,  I  shall  feel  much  obli- 

*  ged  by  your  stating  that  he  is  in  excellent  credit,  and  possessed  of  capital 
'  for  carrying  on  an  extensive  trade ;'  and  this  letter  being  shewn  about 
two  years  afterwards  to  a  third  party,  who,  on  the  fruth  of  it,  advanced 
goods  to  the  person  therein  named,  the  writer  of  the  letter  was  found  lia- 
ble for  the  price,  on  the  bankmptcy  of  the  purchaser.  KenAUs^  Matter- 
man  and  Johnson  v.  Alexander  Miiehelij  31  JIfay  1831,  No.  107, 
p.  417* 
'    ■  See  Insurancef  No.  144,  p.  589. 

See  JRiffht  in  Security^  No.  70,  p.  286. 


Cnesf  o  BoKQRUM.  The  widow  of  a  clergyman  of  the  church  of  Scotland 
found  entitled  to  a  cessio,  without  asMgnii^  any  part  of  her  annuity  from 
the  widows'  fund.   H*  v.  Her  Creditors,  2»June  1831,  No.  136,  p.  557. 

CiTaTiON.   It  is  incompetent  to  sue  for  a  debt  of  a  bankrupt  and  diisolved 
company,  not  constituted  against  the  company,  without  calling  all  the 
.  partners.    Munnoch  v.  Dewar^  23  JPe6.  1831,  No.  90,  p.  344. 

C01.LEOE  OF  Justice.  A  petition  being  prssented  to  the  Sheriff  against 
a  member  of  the  CoUege  oi  Justice,  and  against  his  tenant,  complaining 
of  certain  acts  done  by  them,  and  concluding  that  they  should  be  inhibited 
and  diBchsKged  from  doing  the  same  in  time  coming,  and  for  damages^  and- 
the  former  having  pleaded  his  privilege,  held  that  the  action  was  incom- 
petent before  the  Sheriff,  although  the.  party  did  not  attend  the  Court  of 
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Seftsion,  and  his  only  residence  was  within  the  iherifidom.     WUUam 
McDonald  and  Akiander  BcberUm  v.  Jokm  M'lnioih  and  P^ttruk 

.     SmaU,  l^  Feb.  18S1,  No.  77,  p.  302. 

.  CoMMOMTT.    See  Title  tapureue*    No.  22,  p.  79. 
CoMP£NSATioN.    See  Anisimeni.    No.  122^  p^  466. 

CoMPiTBNT  AND  OMITTED.  A  decfeo  of  tfao  JuTj  Cooit  foT  eipenaee  b 
the  agent's  name  having  been  tnapeodedy  on  the  ground  that  tlie  agent 
had  not  taken  out  hia  attoiney  license  when  the  expenses  w^e  inciimd, 
found  that  the  objection  ought  to  have  been  pleaded  at  the  time  the  de- 
cree was  pronounced,  and  therefore  was  haired  as  competent  and  eimtled. 
WiUiam  Ewing  t>.  WUiiam  WaUaee,  8  Feb.  18S1,  No.  69.  p.  26L 

Co.\iPBTiTioN.   See  StdkiUtUe  and  CkmditUmal  In$kMie^  No^  1S5,  p.  519. 
'  See  Sticeeiftoit,  No.  83,  p.  113. 

CoNDicTio  iNDBBiTi.    See  Damage  and  Intereeif  No.  25,  p.  68. 

Condition.  The  Court  held  a  pi^ier  containing  only  adTertiseraents,  and 
circulated  gratis,  with  a  less  stamp  than  the  ordinary  newspapera,  to  be  a 
newspaper  in  the  sense  of  an  act  of  Parliament,  and  of  an  heritable  bond, 
with  a  power  of  sale,  which  required  that  lands  sboidd  be  advcitiged 
in  newspapers.  Diduan  v.  Magiiirates  of  Dumfrie$i  15  Jan^  1831, 
No.  49,  p.  189. 

(si  aiMB  LiBBRts.)     The  condition  si  sine  liberis  is  implied 


in  family  settlements  by  a  &ther  in  faronr  of  such  of  his  difldren  aa-^eU 
be  alive  at  his  death,  so  as  to  give  his  grandchildren  by  a  chikl  predecea- 
wng  a  claim  to  their  parent's  share  of  his  effects,  although  the  finther  have 
survived  the  birth  of  his  grandchildren  and  the  death  of  their  peiviit  for 
many  years.  John  and  Livingston  Booth  v.  Rachael  Booth  or  Black 
and  her  Htuhandy  8  FA.  1831,  No.  73,  p.  292. 
See  Tacky  No.  123,  p.  468. 


Creditors  of  a  Defunct.    See  Legacy^  No.  115,  p.  452. 

Curator  ad  Litem.  A  wife,  living  separate  £rom  her  hmhaiid,  and 
carrying  on  business  on  her  own  account,  found  entitled  to  punue  an  ac- 
tion of  damages  for  slander  against  her  character,  and  to  have  <a  cursor 
ad  litem  appointed  to  her,  the  husband  having  refused  to  give  hia  eon- 
cunrence.  Mrs  H.  CuUen  v.  WiUiam  Ewingy  19  Nov.  1830,  No.  7, 
p.  25. 

D 
Damage  and  Intbrbst.  Damages  refused  in  an  action  by  a  dtent  agaiast 
a  law-agent,  by  whom  legal  diligence  had  been  imperfoctly  {^epared, 
though  agreeably  to  the  practice  at  the  time,  but  the  agent  compelled  to 
pay  back  what  he  had  received  on  account  of  the  diligence,  ao  far  aa  it 
was  imperfect.  Francis  Grahame  v.  Colin  Alison  and  Others^  3  Uec 
1830,  No.  25,  p.  88. 

A  writer  or  law-agent,  named  as  trustee  with  ce* 


veral  other  individuals,  having  advanced  a  part  of  the  trust^fonda  on 
Gttrity,  which,  by  a  search  of  the  records,  might  have  been  discovered  to 
be  insufficient,  foand  liable,  along  with  his  partners  in  busiaees,  in  repa- 
ration and  <lamages,  while  the  co-trusteea,  although  they  had  approved 
generally  of  the  transaction,  were  assoilzied.  Mrs  Janet  Hunter  or 
Graham  and  Mandatary  v.  Hunter's  Trustees,  and  Steuartf  Crawfixrd 
and  Carrie^  writers  in  Ureenock,  4>  March  1831,  No.  96,  f.  364. 

DiLXGBNCB.     See  Damage  and  InteresL  .  No.  25,  p.  88. 

Discharge.    See  Cautioner.    No.  43,  p.  172. 

Donatio  mortis  causa.    See  Testament    No*  139,  p.  570. 
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E       . 

EzcAif BiON.  In  coBseqaeiioe  of  a  proposal  to  excamb  the  parish  glebe  for 
other  lands,  the  presbjrtary  having  decerned  against  the  heritors  for  the 

t  eacpenaa  of  a  new  manse  and  offices,  which  were  bnilty  and  possessed  by 

<  the  mimster  for  fmtf  years,— ^held,  that  xhe  parties  could  not  resile,  al- 

'.  though  there  bad  been  no  written  agreement,  and  the  minister  had  for  se- 
veral years  ^d  rent  for  the  new  ground  on  which  the  manse  and  offices 

:  were  erected.  Tke  Rtv.  Jamu  Bremner  v.  The  Offieen  cf  Stat»  a$ul 
Oiken,  29  Jwu  1831,  No.  138,  p.  564. 

ExBCUTiov.    An  egecntiop  of  a  summons,  bearing  that  the  defender  was 
cited  to  the  time  specified  in  the  latter,  is  not  nnll,  though  the  blank  for 
the  diet  of  compearance  in  the  snmmons  have  not  been  fi&ed  up.    «/.  and 
W.  WiUon  V.  Patrick  Macha^,  18  Jon.  1831,  No.  62,  p.  197. 

-_  See  ProceiB,    No.  45,  p.  173. 

EXBIBITIOH.  A  party  under  a  criminal  charge  for  ftandnlently  withholding 
or  deetsoying  writings,  cannot  be  compelled,  in  a  dvil  process,  at  the  in- 
ataace  of  one  answerable  for  their  custody,  to  undergo  a  judicial  exami- 
oatum  as  a  haver  respecting  them.  LwingtUm  v.  Murra^f^  1 0  Dte*  1830, 
No.  30,  p.  104. 

ExFBMSBS.  Where  a  verdict  is  set  aside  as  being  without  evidence,  the 
party  in  whose  favour  it  was  obtained  will  be  entitled  to  the  expenses  of 

•  Uw  trial,  although  the  opposite  party  has  been  successful  in  a  second  trial. 
RoUrUqn  v.  R.  B.  AUardiee  and  J.  Basweli,  1 1  March  1831,  No.  98, 
p.SdO. 
■  See  Apptal.  No^  47,  p.  17& 

,  No.  78,  p.  306. 

No.  98,  p.  380. 

See  ArbUratum.    No.  132,  p.  512. 

■    '  ■  ■     See  Bankmpt*    No.  Ill,  p.  434. 
■'  See  Comp^aU  and  OmiUed.    No.  68,  p.  281. 

See  JurisduHum.    No.  100,  p.  388. 

See  Law-AgaU.    No.  132,  p.  512. 

Taek.     No.  130,  p.  507. 


F 

Factor.    See  Seqnuirai^cn.    No.  31,  p.  107. 

Fau.     See  Burgk-Bo^aL    No.  38,  p.  147. 

Fsu-DuTias.     See  Burgk^BagaL  No.  38,  p.  147. 

See  Public  Bmrden.    No.  133,  p.  515. 

FiAR*  A  husband  having  bound  himself,  by  his  marriage-contract,  to  lay 
out  a  sum  of  money  (including  his  wife*s  portion)  on  land,  or  other  suffi- 
cient security,  at  the  sight  of  the  wifo  s  fother,  the  rights  to  be  taken  pay- 
able to  the  husband  himself,  and  his  promised  spouse,  and  the  longest  liver 
of  them  two  in  liferent,  and  to  the  child  or  children  of  the  marriage  in 
fee ;  which  foiling,  to  the  said  husband,  his  heirs  and  assignees,  in  foe ; 
dedarti^,  that  if  there  are  more  children  than  one,  the  fee  was  to  be  di- 
.  vided  among  them  in  such  proportions  as  the  husband  chose ;  and  he  ha- 
ving, after  the  birth  of  children  of  the  marriage,  taken  a  bond,  referring  to 
the  marriage*oontract,  payable  to  himself  and  bis  wife,  and  longest  liver 
in  liferent,  and  to  the  children  procreated,  or  to  be  procreated,  in  fee,  whom 
foiling,  to  the  husband,  his  heirs-  and  assignees  whomsoever, — held,  that 
the  fee  was  in  the  husband,  and  might  be  attached  by  his  creditors  after 
hia  death..  CoU  Macdaiuiid  v*  Mrs  Louisa  Beli  Maeiachlan  and  CoHn 
BM  MachdUan,  14  Jan.  1831,  No.  48,  p.  182. 
"^  A  hnsband  and  wife  haring,  by  a  mutual  disposition,  conveyed  a  piece 
of  ground,  which  belonged  to  the  wife, '  to  and  in  favour  of 'ourselves,  and 
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^  the  longest  liver  of  ut,  for'  oar  '  liferent  nae  only/  and  to  their  ddeet 
son  nominatim  in  fee — ^with  a  clanse  reserving  *  to  oarselTee,  and  the 

*  longest  liver  of  us,  not  only  the  liferent  use  and  enjoyment  of  the  whole 

*  sums  and  subjects,  heritable  and  moveable,  specially  and  generally  above 

*  conveyed,  but  also  fall  power  and  liberty,  daring  oar  joint  lives  only,  to 

*  alter,  sell,'  &c. ;  foand,  in  an  application  for  interdict  at  the  instance  of 
the  son  against  his  mother,  after  the  death  of  his  father,  that  she  waa  en- 
titled to  continae  the  working  of  a  quarry  in  the  lands,  which  had  been 
wrought  at  the  date  of  the  deed,  and  which  had  continued  to  be  wrongfat 
daring  the  lifetime  of  his  father.  Mrs  Margarei  Eiston  v.  John  Ei$Umy 
10  June  1831,  No.  118,  p.  475. 

FiAR.     Se^  Removing.  No.  140,  p.  576. 

Foreign.  Merchants  in  Scotknd,  to  whom  an  English  bond  had  bean  as- 
signed in  security  of  a  debt  due  by  the  cedent,  having  obtained  part  pav- 
ment  of  the  bond  from  the  debtor,  in  consequence  of  proceedinga  whid^ 
by  the  law  of  England,  not  only  extinguished  his  obligation,  but  also  ren- 
dered the  assignees  liable  for  the  debt  themselves ;  and  the  cedent  having 
afterwards  brought  an  action  in  Scotland  against  th^  assignees,  snbauming 
merely,  that  they  had  intromitted  with  the  contents  of  the  bond,  and  con- 
cluding for  count,  and  reckoning,  and  payment, — ^found,  first.  That  this 
waa  a  competent  form  of  action,  though  alleged  that  the  claim  reeolved 
into  one  of  damage,  in  consequence  of  the  defender's  supposed  dificham 
of  the  debtor,  widiout  the  pursuer's  authority ; — and,  secondly.  That  m 
English  statute  of  limitations  could  not  be  pleaded  in  bar  of  tneacUon,  in 
respect  the  defenders  had  been  all  along  resident  in  Scotland.  Mi$a 
Mary  Ann  Banner  v.  Thomas  and  Robert  Gibson^  24  Not>.  183(^ 
No.  14,  p.  49. 

In' an  action  against  a  domiciled  Englishman,  for  payment  of  a 

sum  which  be  had  recovered  in  England,  upon  the  employment  of  the 
creditor  in  Scotland,  found  that  the  defender  was  entitled  to  plead  the 
English  statute  of  limitations  in  bar  of  the  claim.  Fraaers  Trustees  cu 
Alexander  Fraser,  14  Dec.  1830,  No.  32,  p.  109. 

A  person  domiciled  in  England  having,  by  a  trust-deed  executed 


in  the  Scottish  form,  conveyed  to  certain  trustees  (four  in  number)  all 
the  heritage,  &c.  of  which  he  should  die  possessed, '  for  the  use^,  ends 
'  and  purposes,  and  under  the  declarations  specified  and  contained  in  my 
'  will  in  the  English  form,  already  executed  by  me,  or  to  be  specified  and 
'  contained  in  any  other  will,  codicil,  or  other  writing,  which  may  yet  be 
^  executed  or  signed  by  me,'  &c. ;  and  having  therei^r,  by  such  a  will, 
*  revoking  all  wills  by  me  at  any  time  heretofore  made,'  but  not  referring 
to  the  trust-deed,  bequeathed  ail  his  property  to  certain  executors,  and 
having  declared  the  purposes  to  which  the  residue  of  his  fortune,  af- 
ter payment  of  his  debts,  was  to  be  applied — ^held,  in  an  action  of  re- 
duction at  the  instance  of  the  testator's  heir-at*law,  Ist,  that  the  trust- 
deed  was  not  affected  by  the  revocation  contained  in  the  English  will* 
and  that  the  two  combined  formed  an  effectual  trust-conveyance  of  his 
real  property  in  Scotland  ;  and,  2d,  that  the  legal  effects  of  these  deeds, 
in  relation  to  such  property,  was  a  question  to  be  decided,  not  by  the  law 
of  England,  but  by  the  law  and  practice  of  Scotland.  Pairich  Cameron 
V.  John  Mackie  and  Others,  19  May  1831,  Na  103,  p.  399. 

An  Englishman  appointed  guardian  under  an  English  will  to  pu- 


pils residing  in  that  country,  and  having  accepted  and  entered  on  his  of- 
fice, according  to  the  forms  of  the  English  law,  has  no  power  to  grant  a 
discharge  of  a  Scotch  heritable  security  due  to  the  pupils,  bnt  in  order  to 
effect  sudi  a  discharge,  it  is  necessary  that  a  curator  bonis  should  be  s^ 
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pointed  to  the  minors.     Young  and  Co.  v.  T^omsom,  8  Jufy  1831, 

No.  147,  p.  518. 
Foreign.    See  JurisdicUon.    No.  100,  p.  888. 

See  Jurisdiction.     No.  128,  p.  503. 

See  Juriidietiof/.     No.  141,  p.  575. 

See  Jurisdiction*    No.  142,  p.  581. 

See  Prescription.    No.  93,  p.  351. 

G 

Glebe.     See  Excandnon.  No.  138,  p.  564. 

H 

Heir- Apparent.    See  Titk  to  pursue.  No.  1,  p.  1. 

Herit/^gb  and  Conquest.  An  estate  being  conrefed  to  trustees,  with 
instmctions,  upon  the  arrival  of  a  particular  contingent  erent,  to  convey 
it  to  A  and  <  his  heirs  and  assignees  whatsoever ;'  A  having  died  witli* 
out  iMiie,  before  the  succession  opened  to  him,  his  heir  of  line  is  entitled 
to  take  the  estate  in  preference  to  his  heir  of  conquest, — A  having  ne- 
ver had  any  right  or  jus  crediti  vested  in  his  person,  but  only  a  spes  sue- 
cesslonis,  which  depended  entiivly  on  the  occurrence  of  a  contingency 
which  did  not  happen  till  after  his  death.  John  Miller  v*  William  Mu" 
kr,  and  his  Tutors  and  Curators^  19  Jan.  1831,  No.  54,  p.  205. 

Homologation.  Whether  gratuitous  acts,  done  by  a  party  under  a  deed 
iHiich  he  was  entitled  to  challenge,  after  he  was  acquainted  with  the  facts 
out  of  which  his  right  to  challenge  arose,  but  when  he  was  ignorant  of 
the  ]egBll  rights  thence  competent  to  him,  infer  homologation.  Gardner 
V.  Gardners,  3  Dee.  1830,  No.  26,  p.  94. 

Honorary.  Tlie  Auditor  of  Court  having,  in  taxing  an  account  of  expensesy 
struck  off  a  consultation  fee  given  by  the  pursuer  to  counsel,  regard- 
ing the  propriety  of  raising  the  action,  and  this  being  objected  to,  the 
Court  sustained  the  objection,  holding  that  it  was  a  very  proper  and  pru- 
dent measure  to  take  the  opinion  of  counsel  before  raiBing  an  action,  and 
that,  if  it  were  more  frequently  resorted  to,  a  great  deal  of  unnecessary 
and  expensive  litigation  would  be  avoided.  Av.B,}2  Feb.  1831,  No.  79, 
p.  309. 

Husband  and  Wife.  In  awarding  aliment  to  a  wife  living  separate  from 
ber  husband,  an  additional  claim  for  furniture  was  rejected.  Mary 
M*Lean  v.  William  Elder,  5  Feb.  1831,  No.  71,  p.  290. 

A  married  woman,  and  her  husband,  (for  bis  inte« 

rest,)  having  brought  an  action  for  her  share  of  legitim,  which  was  sub- 
mitted to  arbitration,  and  the  arbiters  having  assoilzied  the  defender,  and 
ordained  the  pursuers  to  sign  a  discharge  of  the  wife's  claim,  she,  upon 
her  refusal  to  do  so,  was  incarcerated  on  a  diligence,  but  afterwards  signed 
the  discharge  under  protest,  and  after  a  bill  of  suspension  and  liberation, 
at  ber  instance,  had  been  refused  by  the  Lord  Ordinary  on  the  Bills ; — 
held,  in  an  action  of  reduction  of  the  decree-arbitral  and  discharge,  and  of 
damages,  1.  that  although  the  decree-arbitral  could  not  be  touched,  the 
Aligence  against  the  wife  was  illegal,  and  the  discharge  quoad  her  ought 
to  be  reduced ;  and^  2.  that  the  interlocutor  of  the  Lord  Ordinary  did  not 
form  a  resjudicata,  so  as  to  bar  the  action.  Mrs  Tail  and  Husband  v. 
PhiRp  Wilson,  4  June  1831,  No.  112,  p.  438. 

See  Curator  ad  litem.    No.  7»  p.  25. 


Hti^thec  The  title-deeds  of  a  bankrupt  being  in  possession  of  his  agent, 
who  also  held  them  for  the  behoof  of  certain  heritable  creditora,  the  Court 
refused  an  application  on  the  part  of  the  trustee  for  the  delivery  of  them, 
under  reservation  of  any  right  of  hypothec  the  agent  might  have,  and  an 

2u2 
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obligatioii  to  redeliver  them  when  required.  JafMM  DoUt  v.  Damd 
Scales,  18  Majf  1831,  No.  102,  p.  397. 
Hypothec.  Where  profe^eiooal  business  is  committed  to  a  writer  which 
requires  him  to  employ  other  agents,  his  hypothec  over  the  elleDt'a  pa- 
pers covers  his  responsibility  for  their  accounts.  Creditors  of  the  Burgh 
of  Auchtermuchty  v.  Archibald  fValker,  8  June  1831,  No.  114,  p.  419. 


I 

Implied  Condition.    See  Property,    No.  117,  p.  467. 

See  Tack.    No.  121,  p.  482. 

Implied  Will.  A  person  having  conveyed  the  whole  of  his  estate,  by  dif- 
ferent settlements,  to  the  same  series  of  heirs,  afterwards  executes  ano- 
ther deed,  in  which,  upon  a  narrative  of  love  and  favour  to  a  particokr 
person,  and  a  design  to  settle  his  moveable  effects,  he  dispones  the  psit 
of  his  land  whicli  was  contained  in  one  of  his  previous  settlements  to  the 
above-mentioned  person  in  liferent,  for  her  liferent  use  allenarly,  and  to  his 
heirs  and  disponees,  in  fee ;  the  laat  deed  containing  no  express  revocatioD 
.  of  former  settlements,  and  'the  whole  being  found  in  his  repositoriei  m- 

■  cancelled  ;-*found«  that  the  last*  mentioned  deed  does  not  carry  the  lands 
therein  contained  to  the  heirs*  at- law  of  the  grantor,  but  to  the  heirs  and 
disponees  of  hia  former  settlement.  Murray  v,  Alexander  Smith  and 
James  Gibson,  2  Feb.  1831,  No.  67,  p.  276w 

Infbftmbnt.  An  infeftment  nnrecorded  within  the  sixty  days  does  not 
exhaust  the  precept  of  saaine.  Kibbles  v.  Stetfensan,  S^c.,  18  Dee.  1830, 
No.  39,  p.  157. 

^^*— —  The  same  held  in  the  case  of  MacaUister  v.  FulUm^  15  Fdf* 
1831,  No.  81,  p.  316. 

Inhibition.  A  liferenter^  with  a  reserved  power  of  letting  the  whole  or 
any  part  of  the  lands  an  tack,  for  any  endoranoe,  having  granted  a  Isaae 
and  used  inhibition  upon  it,  in  security  both  of  the  rent  and*  of  all  dlie 
prestationa  incumbent  on  the  tenant,  (aome  of  which  were  not  prestabk 
till  the  expiry  of  the  tack) ;  the  diligence  ao  uaed  is  effectual  only  to  aecore 
.  his  own  interest,  and  not  diat  of  the  fiar  who  succeeded  to  the  estate  da- 
ring the  currency  of  the  lease.  Liddk  v.  Grieve,  18  Jan.  1831,  No.  61, 
p.  195. 

Insubance.  The  borrower  of  a  sum  of  money  from  a  life  insurance  com- 
pany having  granted  his  bond  with  a  cautioner,  containing  an  obljgation  for 
.  the  regular  payment  of  the  premium  on  a  policy  of  insurance  which  die 
borrower  had  effected  with  the  same  company  to  the  amount  of  the  sua 
borrowed,  and  which  he  assigned  to  the  company  in  farther  security  of 
the  debt ;  and  the  borrower  having  giren  to  the  secretary  of  the  eom- 
.  pany  the  acceptance  of  a  third  party  for  a  sum  equal  to  the  interest  aad 
.  premium  due  at  the  preceding  term,  but  having  died  before  the  bUl  was 
paid,  and  the  c<Hnpany  having  afterwards  refused  to  take  payment  of  the 
bill,  as^o  payment  of  the  premium  of  the  policy  past  due,  on  the  gronad 
thai  the  policy  had  become  void,  the  premium  not  having  been  paid  with- 
in the  stipulated  period ;  found,  that  the  bill  having  been  taken,  the  inn- 
ranee  was  still  in  force,  and  that  the  company  were  bound  to  coumaai- 
cate  the  benefit  of  the  policy,  to  the  cautioner  in  the  bond,  to  the  effect  of 
relieving  him  of  his  obligation.  North  BriUdi  Insurance  Co*  v,  John 
Barker,  2  July  1831,  No.  144>  p.  589. 

Interdict.    See  Nuisance  and  Process.    No.  29,  p.  101. 

.1 
Jurisdiction.     A  defender  having  been  mcarcerated  on  a  decree  in  ib- 
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sence,  on  a  sniiunons  raised  before  ihe  Sheriff  under  the  small  debt  act, 
and  executed  against  him  personally, — held  that  the  allegation  of  his  not 
having  a  domidi  in  the  county,  though  proprietor  of  heritable  subjects 
withm  it,  was  a  competent  ground  of  suspension,  notwithstanding  the  sta- 
tutory exclnaion  of  all  power  of  review,  and  that  the  execution  of  charge 
on  the  decree  bore  that  a  copy  was  left  at  his  dwelling-house  in  the  coun- 
ty.     John  Andenan  v.  Alexander  Scott,  24  Nov.  18S0,  No.  13,  p.  46. 

Jurisdiction.  A  party  baring  applied  to  tJie  Court  by  petition,  to  appoint 
commitsioners  for  giving  him  infeftment  in  a  piece  of  ground,  which  he 
alleged  was  held  burgage  in  a  place  which  had  formerly  been  the  site  of 
a  royal  burgh,  though  it  had  lost  its  privileges  by  disuse,  and  had  no  ma- 
gistrates  who  could  give  infeftment,  the  Court  refused  the  application, 
on  the  ground  that  the  party  had  not  made  out  a  case  for  their  interfe- 
rence, and  that  such  interposition  might  prejudge  a  competition  which  had 
arisen  between  the  petitioner  and  parties  who  had  acquired  the  superio- 
rity of  the  lands  in  question.  John  Richard  v.  Cochrane^ s  TrusieeSf  13 
Jan.  1831,  No.  46,  p.  175. 

— ^-^-— In  a  poindmg  proceeding  on  a  precept  by  the  magistrates 

of  a  burgh,  an  interdict  having  been  granted  by  a  Sneriff,  4H1  the  applica- 
tion of  a  third  party  claiming  the  property  of  the  goods  poinded,  an  ob- 
jection that  the  Sheriff  had  no  jurisdiction,  in  respect  the  precept  for 
poinding  had  been  granted  by  the  magistrates,  and  executed  by  a  burgh 
officer,  repelled.  John  Mure  Steel  v.  Mrs  Catharine  Buchanan  or  Smith, 
2  Fed.  1881,  No.  66,  p.  273. 

I.  It  is  competent  to  a  member  of  a  Friendly  Society  to 


complain  to  the  Justices  of  the  Peace  against  individual  members,  whose 
vote  authorised  an  alleged  misapplication  of  the  Society's  funds.  II.  The 
review  of  the  judgment  of  the  Justices  on  such  comfdaint  found  to  be 
incompetent  by  these  acts,  though  they  do  not  in  express  terms  exclude 
the  jurisdiction  of  the  Court  of  Session.  Orr  t?.  Lindsay  and  Oiiiers, 
11  Feb.  1831,  No.  76,  p.  29a 

A  foreigner,  who  had  been  cited  in  an  action  of  transference. 


as  the  representative  of  a  deceased  defender,  in  an  action  which  had  been 
in  dependence  before  the  Supreme  Court,  having  appointed  a  mandatary, 
who  conducted  the  defences,  and  entered  into  full  discussion  on  the  me- 
rits, but  under  reservation,  in  an  interlocutor  of  the  Lord  Ordinary,  t>f 
the  defender's  preliminary  plea  of  declinator  of  the  jurisdiction  of  the 
Courts  in  Scotland, — held,  1.  that  this  plea  was  well  founded,  and  that 
the  jurisdiction  had  not  been,  and  could  not  be,  prorogated  by  the  pro- 
ceedings which  had  taken  place  on  the  merits,  even  with  the  defender's 
sanction  ;  2.  that  neither  could  jurisdiction  be  created  by  an  arrestment 
jurisdictionis  fiuidandse  causa,  there  being  no  funds  in  the  hands  of  the 
arrestee ;  and,  3.  that  the  mandatary,  although  amenable  to  the  jurisdic- 
tion of  the  Court,  was  not,  under  the  circumstances,  liable  in  payment  of 
the  expenses  incurred  by  iJiese  incompetent  proceedings,  it  being  as  much 
the  duty  of  the  pursuer,  as  it  was  that  of  the  defender  and  her  mandatary, 
after  the  preliminary  plea  was  once  stated,  to  have  it  6naUy  disposed  of. 
Mrs  Maclaughlan  and  Husband  v.  Mrs  Mary  Rob  and  Mandatary,  14 
May  1831,  No.  100,  p.  388. 

An  action  of  slander,'  concluding  for  damages,  fine  and  pali< 


node,  competent  only  before  the  Sheriff  as  Commissary.     Mary  Rodger 
V.  David  Turner,  21  June  1831,  No.  127,  p.  499. 

It  is  not  competent  to  proceed  with  a  multiplepoinding  in 


an  inferior  court,  where  the  common  debtor  is  a  foreigner,  and  the  sum- 
mons has  been  executed  against  him  edictalty  by  virtue  of  letters  of  sup- 
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plement.  Harvey  Hall  and  Co.  v.  Bhek  and  Sotty  21  June  1 8S1,  Mo.  128, 
p.  503. 

Jurisdiction.  Persons  doiniciled  in  England,  who  bold  heritable  property 
in  this  country  as  trustees,  are  liable  to  pursuit  in  the  courts  of  Scodan^ 
in  all  actions  which  are  brought  against  them  qua  trusteesi  and  which 
either  directly  affect  the  trust-estate,  or  can  be  made  to  affect  it.  Fenie 
and  Fairlie  v.  Woodward  and  Others^  90  June  1831,  No.  141,  p.  578. 

•*— ^-— — >  An  arrestment  jurisdictionis  fundandee  gratia,  used  in  the 
hands  of  an  English  company  carrying  on  business  in  Scotland,  to  attach 
the  bahince  due  by  diem  to  one  of  their  partners,  an  Englishman,  fomd 
sufficient  to  found  jurisdiction  against  the  said  partner,  ahhongh  he  al- 
leged that  the  business  carried  on  by  the  company  at  their  branch  in 
Scotland  was  a  losing  concern,  and  that  there  was  no  balance  due  to  ~  ~ 
nor  any  other  funds  belonging  to  him  which  could  be  attached  in 
hands.    Douglas  o.  Jones^  90  June  1891,  No.  142,  p.  581. 

— — — —  .See  College  of  Justice.    No.  77,  p.  302. 

See  Poor.    No.  148,  p.  623. 

See  Reparation.    No.  98,  p.  380. 

See  Tack.    No.  104,  p.  410. 


Jury  Trial.    See  Expenses.   No.  98,  p.  380. 

See  Process  and  Proof.    No.  36,  p.  133. 

— — —  See  Process  and  Proof    No.  37,  p.  135. 

See  Proof   No.  137,  p.  538. 

Jus  Tertii.    See  Property.    No.  116,  p.  463. 

K 

Kino's  Advocate.    See  Public  Officer.    No.  12,  p.  42. 

Kirk.  Where  a  church  is  reparable,  deficiency  of  accommodation  does  not 
entitle  the  parishioners  to  demand  an  enlargement.  Miller  v.  The  Heri- 
tors ofNeilston,  1  Feb.  1831,  No.  65,  p.  270. 

Kirk-Sessiom.     See  Poor.     No.  108,  p.  421. 

L. 
Law*  Agent.  An  Edinburgh  agent  was  found  to  have  no  claim' for  his  ac- 
count against  his  client,  in  respect  that  it  had  been  incurred  by  proceed- 
ings which  were  useless  to  the  client,  and  which  had  been  improperly, 
taken,  in  consequence  of  incorrect  and  insufficient  information  famished 
by  the  country  agent,  (his  immediate  employer,)  to  the  Edinbui^  agent, 
without  express  instructions  from  the  client.  John  Lockhart  and  Sons 
V.  fFighton,  3  Dec.  1880,  No.  28,  p.  100. 

Circumstances  in  which  the  preference  ordinarily  gireo  to  a 


law-agent,  for  expenses  due  or  awarded  to  his  client,  was  not    ___. 

Alexander  Mackenzie  v.  A.  J.  Robertson^  24  June  1831 ,  No.  132; 
p.  512. 

■  ■  See  Arbitration.    No.  132,  p.  512. 
— —  See  Damage  and  Interest.    No.  25,  p.  88. 

No.  96,  p.  364. 


See  Hypothec.     No.  114,  p.  449. 


Legacy.  Promions  by  a  deed  of  settlement  by  a  husband  in  favour  of  bis 
wife  and  younger  children,  which  were  declared  real  burdens  on  his  lands, 
but  not  payable  until  after  the  grantor's  death,  found  to  be  ineffectual  in 
competition  with  bis  onerous  creditors,  although  no  diligence*  was  used 
by  them  for  more  than  three  years  afk»r  the  death  of  the  granter,  and  tbs 
eldest  son*B  inieftment  on  the  deed  of  settlement.  Sir  Michael  Brvce 
and  Others  v.  Mrs  Jane  Bruce  and  Miss  Maria  Meadows  Bruce^  9  June 
1881,  No.  115,  p.  452. 
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Leoact.    See  Praomons  to  Heirs  and  Children.    No.  84,  p.  S23« 

■  See  Stiifslitiite  and  Conditional  Institute.     No.  185,  p*  519. 

LsOAL  PiLiGBNCE.     See  Public  Officer.    No.  1 1,  p.  40. 

Ljettek  of  Credit.  A  letter  from  one  merchant  to  another,  giving  him 
aatbority  to  draw  bilk  upon  him  to  a  certain  extent,  upon  the  credit  of  a 
consignment  about  to  be  made  by  the^holder  of  the  letter  to  the  granter,  has 
the  effect  of  binding  the  granter,  to  a  third  party  who  has  discounted  a  bill 
on  the  fidth  of  the  letter,  to  accept  bills  to  tlie  specified  amount,  notwith- 
atanding  intermediate  remittances  and  payments  of  another  description, 
made  by  the  granter  of  the  letter  to  his  correspondent  after  the  date  of  the 
letter,  which  faaye  more  than  exhausted  the  value  of  the  consignment. 
Smt^h  V.  Hunter^  26.  Nov.  1830,  No.  19,  p.  59. 

— — See  Cautioner.    No.  107,  p.  417. 

XiRM.    See  HtfpGthec    No.  102,  p.  397. 

LiFBRENTER.     See  Fiar.    No.  118,  p.  475. 

'-    See  Inhibition.    No,  51,  p.  195. 

— — —    See  Removing.    No.  140,  p.  576. 

M. 

Mandate.  See  Process.    No.  1 19,  p.  478. 

Manse.  See  Excambioiu    No.  138,  p.  564. 

Mrmber  ov  Parliament.  An  extract  of  a  service,  by  a  keeper  of  the  re^ 
oords  of  the  General  Register-House,  contained  in  an  ancient  document, 
purporting  to  be  a  record  of  proceedings  of  a  Sheriff- court,  but  not  authen- 
ticated by  any  subscription,  nor  ascertained  judicially  to  be  genuine,  ha- 
▼iog  been  given  out  to  a  party  who  procured  it  to  be  entered  in  the  Chan- 
cery record  of  retours,  and  obtained  an  extract  therefrom  as  a  vera  copia 
of  an  original  retour;  found,  1st,  that  the  extract  from  Chancery  was  not 
legal  evidence  of  the  old  extent  of  the  lands,  in  a  claim  for  admission  to 
the  roll  of  freeholders ;  and  2d,  that  an  enrolment  on  such  evidence  of  va- 
luation could  not  be  rendered  valid  by  subsequent  investigation  into  the 
genuineness  of  the  original  document.  Archibald  Campbell  v.  The  Hon, 
Charles  A.  Murray,  1  July  1831,  No.  143,  p.  585. 

See  Process.    No.  119,  p.  478. 

Mutual  Contract.  A  party  having  written  to  a  friend,  with  whom 
there  had  been  some  communings  regarding  the  character  and  qualifica- 
tions of  a  servant,  to  engage  that  servant,  and  having  afterwards  written 
recalling  that  engagement,  and  both  of  these  letters  having  been  sent  to 
the  servant,  and  received  at  the  same  time,  found  that  there  was  no  con- 
cluded enffagement,  and  that  the  servant  had  no  claim  for  wagee  or  board 
wages.  Elizabeth  Alexander  v.  The  Earl  and  Countess  of  Dunmore, 
15  Dec  1830,  No.  35,  p.  126. 

N 

NoBiLE  OfFiciuM.    See  Tutor  and  Curator*   No.  40,  p.  167. 

Nuisance.  Bill  of  suspension  passed  and  interdict  granted  against  the  pro- 
posed use  of  buildings  within  burgh  for  manufactnring  whale  oil,  at  the 
instance  of  proprietors  in  the  vicinity  of  the  works.  Trotter^  8fc,  v.  Burnt' 
island  Whah^Fishing  Company,  7  Dec.  1830,  No.  29,  p.  lOL 

O 
Oath  of  Party.    See  Proof.    No.  91,  p.  346. 
Oath  of  Verity.    See  Proof.  No.  75,  p.  296. 

P 
-Pactum  i|.licitum.    A  pactum  de  quota  litis  found  null,  though  entered 
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into  before  the  action  was  inAtitoted,  and  by  one  wbo  was  not  a  praeci- 
tiooer  in  any  oonrt,  but  acted  aa  the  law  adriier  of  the  other  partjr  to  the 
agreement.  Thomas  Johnston  v.  George  Rome^  I  Felh  1831,  Nob  M, 
p.  264, 

Pactum  illicitum.  An  agreement  being  eDterad  into  with  a  Freach  Gem- 
pany  of  Comedians,  who,  at  the  time,  were  performing  at  ibe  Thenim 
Aoyal  in  Edinburgh,  to  let  to  them,  *  for  their  performances,'  a  tfaeatro 
which  was  not  licensed,  held  not  to  he  a  pactum  illidtiUB,  to  the  effect  of 
excluding  the  lessor  from  claiming  the  stipulated  rent,  on  the  iailnra  of  the 
parties  to  take  possession  of  the  dieatre,  on  the  groond  that  they  couki  Bot 
legally  perform  in  it.  Cloup  and  Pelissie  and  Mandaiary  v.  Jehu  Henry 
Alexander,  16  Feb.  1831,  No.  83,  p.  319. 

Penalty.  In  a  prosecn^on  at  the  instance  of  a  common  informer  for  the 
penalties  under  the  General  Road  Act,  against  a  party  for  acting  botb  as 
clerk  and  treasurer,  the  Court  only  decerned  for  one  penalty  of  L.M  for 
the  whole  acting,  and  not  a  separate  penalty  for  each  transactioii  wludi 
had  taken  place  during  the  six  months  immediately  preceding  the  date  of 
the  complaint.     Muckarsie  v.  Walker,  25  June  1831,  No.  134,  p.  517. 

Poor.  A  kirk-session,  who  had  authorised  extra  plates  to  be  placed  at  the 
parish- church,  on  occasions  of  public  worship,  for  receiving  collectiona  for 
illegal  purposes,  but*  which  were,  at  the  time,  svffi<»eBtly  imiBUtedtothe 
contributors,  found  not  liable  to  account  for  such  collections  as  bahmgiBg 
to  the  poor's  fund.  The  Heritors  v.  The  Ksrk-Sessitm  ofNeilstoHf  1  Jiuve 
1831,  No.  108,  p.  421. 

— —  Although  the  Judge  Ordinary  cannot  modify  the  atiment  to  bo  given 
to  a  pauper  on  his  application  to  a  kirk-session  for  relief,  yet  he  any  fix 
the  sum  which  the  kirk -session  are  liable  to  pay  to  a  thini  party  ia  an  ac- 
tion of  recourse  at  his  instance  against  them,  on  account  ef  atiaaiaDtaflBBid- 
edbybim  to  a  destitute  child  whom  they  had  rafosed  to  take  off  hia  hands. 
Orr  V.  Heritors  and  Kirk-Session  of  Glassjordy  9  Jidy  1831,  No.  148, 
p.  623. 

■    "      See  Title  to  pursue.   No.  110,  p.  432. 

Prescription.  A  charge  on  a  registered  protest  of  a  bill  in  the  Sheriff- 
court  books,  interrupts  the  sexennial  prescnption.  Henderson  v.  Siemmrt^ 
14  Dec.  1830,  No.  34,  p.  125. 

■■   ■ Prescription  elided  by  the  writ  of  an  agent,  where  the  party 

himself  bad  taken  no  charge  of  the  agent's  management.  Dawd  Smsti  o. 
Thomas  Falconer  and  Others,  17  Feb.  1831,  No.  8d,  p.  341. 

The  Elnglish  statute  of  limitations  cannot  be  pleaded  by  a 


party  who  has  not  resided  in  England  daring  the  statutory  period.    fVU' 
Ham  Gibson  v.  Duncan  Stewart,  2  March  1831,  No.  93,  p.  351. 

See  Bill  of  Exchange.    No.  124,  p.  49a 

See  Foreign.   No.  14,  p.  49. 

See  Process.    No.  131,  p.  509. 

See  Proof.    No.  95^  p.  359. 

See  Bankrupt.    No.  126,  p.  494. 


Privilkqe.     See  Burgh-Royal.  No.  53,  p.  200. 

— -~— — —    See  Co&ge  of  Justice.  No.  77,  p.  302. 

Process.  A  petition  and  complaint,  founded  on  a  penal  statute,  dveoted 
agunst  a  mercantile  copartnery  by  its  social  firm,  and  not  against  the  in- 
dividual paitners  of  the  company  nominatiro,  found  not  competent.  John 
Reid  Mues  v.  James  Finlay  and  Company  and  OtherSf  16  Abo.>  1830, 
No.  3,  p.  11.  . 

-*— ^^  Held  to  be  incompetent  for -one  of  two  joint  owners  of  a  ship  to 
bring  an  action,  in  his  own  name,  for  payment  of  a  debt  due  to  both  own- 
ers,—4md  that  this  defect  was  noixured  by  a  supplementary  actioa  after- 
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wank  brooglil  in  the  imme  of  the  adter  partner,  for  payment  of  hn  half  of 
die  do^  (the  two  actkma  not  being  eo«|oined,)  and  a  minute  by  the  on* 
giiuil'piiniier,  reetricting  bis  claim  to  the  other  half, — end  a  bill  of  nis- 
penaioQ  of  a  charge  for  payment  of  the  expenses  found  dae  in  this  incom- 
pcMnt  action  refined.  Wilkam  Scotland  v.  fValkitukaw,  18  Nov.  1880, 
No.  6,  p.  80. 

Paoobss.  A  bill  of  sospension  against  a  judgment  of  a  Sheriff  in  a  removing 
Inmngvbeen  reftued,  with  inflftmctiene  to  the  Sheriff  to  allow  the  suspend- 
ere  ten  days  to  find  caution  ;  and  a  second  biU  of  suspension  having  been 
roftned  simpllciter,  and  a  certificate  of  refusal  obtained,  and  the  decree  of 
the  Sheriff  carried  into  execution,  a  reclaiming  note  refused  by  the  Court, 
in  respect  4lie  judgment  of  the  Sheriff  had  been  carried  into  effect,  and 
llMvefors  suspension  was  no  longer  the  competent  remedy.  Alexander 
M^Inioih  and  Oiheri  v.  Arthur  Robertson,  26  Nov.  1880,  No.  18,  p.  58. 

—— *—  Where  the  grounds  of  action  are  not  set  forth  in  the  summons  in 
proper  form,  and  with  sufficient  distinctness,  die  action  will  be  dismissed, 
■Miongh  there  be  no- preliminary  defence  or  plea  to  that  effect  in  the  re- 
cord. Lord  Corehouse  v.  F.  J,  Cuthberi,  Esq,  and  Sir  WiUiam  Dick- 
Sony  2  Dec.  1880,  No.  24,  p.  86. 

Where  a  bill  of  suspension  is  passed,  but  interdict  refused  in  hoc 


etatU)  and  the  letters  are  not  expede,  a  second  bill,  without  alleghig  any 
dMU^  of  cireurastances,  is  competent,  although  not  presented  *  to  the 
'nextsooceedtngOrdmary,'  in  terms  of  the  1 5th  sect  of  the  act  of  sederunt 
1  itb  July  1828,  applicable  to  a  refused  bill.  Trotter  and  Others  v.  The 
Bmmiisland  Whait-Fisking  Company,  7  Dee.  1880,  No.  29,  p.  101. 

A  party  cannot  raise  a  new  plea  upon  a  bill  of  exceptions,  which 


he  turn  neglected  to  raise  before  the  Jdry.     Dougail  and  Others  v.  ReU' 
Jretoehire  Bank,  15  Dee.  1880,  No.  86,  p.  183. 

In  a  reduction  of  an  acoeptence  of  a  bill  on  the  bead  of  forgery 


and  fraud,  it  is  competent,  under  a  general  issue  of  whether  the  accep- 
tance was  not  the  acceptance  of  the  pursuer,  to  try  both  the  forgery  and 
the  fraud.  Miss  Elizabeth  Gavin  v.  John  Lindsay  Crawford  and  Others^ 
17  Dee.  1880^  No.  87,  p.  18& 

An  exeention  of  a  summons,  written  on  a  paper  originally  apart 


from  the  summons,  and  afterwards  attached  to  it,  held  to  be  null  and 
▼Olid,  in  respect  that  it  did  net  eontain  the  designations,  as  well  as  the 
names  of  the  pursuer  and  defender.  John  Stewart  v.  Alexander  Macro, 
13  Jan.  1881,  No.  45^  p.  178. 

I.  It  is  not  competent  to  conjoin  a  impplementary  summons  with  an 


originai  action  of  reduction,  after  a  verdict  has  been  returned  in  the  latter. 
II.  After  a  verdict  in  an  action  of  reduction  of  certain  bills  and  cheques, 
upon  the  act  1696,  a  supplementary  action  beiug  raised,  concluding  for 
repetition  of  certain  deposits  in  cash  ;  the  latter  dismissed,  in  respect  it 
contained  no  reductive  conclusions.  Blincow^s  Trustee  v.  Alexander 
Allan  Sf  Co.y  22  Jan.  1831,  No.  56,  p.  225. 

A  local  act,  authorising  commissioners  to  appropriate  ground  for 


carrying  on  a  public  work,  and  empowering  the  Sheriff  to  decide  the 
rights  of  parties,  and  ascertain  the  value  of  the  ground,  with  liberty  to 
the  party'  aggrieved  to  complain,  by  petition  to  the  Court  of  'Session, 
whhin  twenty-one  days, — found  not  sufficient  to  bar  a  reduction  of  the 
Sheriff's  judgment,  at  the  instance  of  a  party  claiming  right  to  the  pro- 
perty, after  the  lapse  of  the  statutory  period,  for  the  purpose  of  getting 
that  right  ascertained,  but  without  affecting  the  value  which  had  been 
put  upon,  or  the  right  of  the  commissioners  to  appropriate  and  us^  the 
ground.  John  Wrighi  and  Others  v.  Walter  Logan  and  Others  22  Jan, 
183I>  p.  280. 
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PaocBSS.  Petition  anil  complaint  npon  a  penal  statnte  dismiaaed,  aa  hmag  t4w 
Tagne ;  and  found  that  it  waa  not  oompetent  to  remedy  it  by  an  aniend- 
ment,  after  the  petition  had  been  aer^ed.  John  Reid  MUsi  ▼•  Vanwy 
Finla^  and  Co.,  and  Others,  25  Jan.  1831,  No.  57,  p.  237* 

Foandy  npon  the  verbal  report  of  the  Lord  Ordinary,  tliai  the 


statute  ordering  commissiona  for  taking  prooftt  in  conaistorial  caiaea  to  be 
directed  to  the  Commissary  Courts  does  not  anthoriae  a  detegatkm  of 
this  power  by  the  CommiaBarifia.  Malcolm  v.  Smkh,  15  FeL  18S1« 
No.  82,  p.  3ia 

An  action  of  rednction  of  a  decree  obtained  in  p«nnaa«e  «f  the 


abore  act,  for  enconraging  the  improTeaaent  of  entailed  ealalea,  brangfat 
long  after  the  elapse  of  the  stalntory  period,  and  rested  gamvally  on  the 
grounds,  that  the  provisions  of  the  statute  had  net  been  complied  iritb, 
the  evidence  of  the  expenditure  not  having  been  duly  anbscribed  hf  the 
obtainer  of  the  decree,  and  not  regularly  lodged  in  process,  and  reeorded, 
and  that  part  of  the  improvementa  were  not  warranted  by  the  alatnte, 
dismissed  as  incompetent.  Godfrey  Lord  Macdonald  v*  The  Homtmr- 
able  Archibald  Macdonald  and  Others,  17  Feb.  1831,  No.  88,  p.  332. 
I.  A  petition  and  complaint  against  a  judgment  of  a  Court  of  Free- 


hdders,  by  a  person  residing  in  England,  dismissed,  in  respect  of  no 
date.  II.  Found,  that  the  want  of  a  mandate  could  not  be  supplied  alter 
the  expiration  of  the  statutory  period  within  which  it  was  eompetent  to 
complain.  David  Stewart  v,  James  Murray  and  Hugh  Macqueeu^ 
14  June  1831,  No.  119,  p.  478. 

Interim  execution  pending  appeal  having  been  granted  upon  the 


petitioners  finding  caution  in  common  form,  and  objections  to  the  bond 
of  caution  having  been  stated  to  the  derk  and  repelled,  and  the  decree 
extracted  and  a  chaige  given,  a  auspenaion,  on  the  ground  that  the  objec- 
tions stated  to  the  bcoid  ought  to  have  been  sustained,  found  incempetant. 
Cli/ne  V.  Robert  Sclater  and  Others,  14  June  1831,  No.  120,  p.  480. 
Commission  granted  for  taking  the  deposition  of  n  witness  about  to 


emigrate  to  America,  to  lie  in  retentis,  in  a  case  where  a  bill  of 

sion  had  merely  been  sisted,  and  answers  ordered  to  be  lodged.    Hstgh 

Munro  v.  Mackenzie  and  Fraser,  23  June  1831,  No.  129,  p.  50& 

I.  Objections  to  a  summons,  considered  merely  aa  a  aumnone  for 


interrupting  prescription,  are  not  pleadable  where  the  action  ia  inaiated 
in,  within  the  prescriptive  period,  for  the  purpose  of  dedarii^  the  pur- 
suers'  right  and  removing  the  defender.  iL  It  ia  not  a  g^ood  ofcjecaioa 
to  a  summons  of  declarator  of  property,  that  when  it  paaaed  die  aignet, 
and  was  served  upon  the  defender,  it  waa  bla^  in  the  datea  of  one  «f  the 
deeda  constituting  the  pursueca'  title,  and  of  the  regiatnation  of  chat 
deed.  Magistrates  of  Edinburgh  v.  James  Browitf  28  June  18SI, 
No.  131,  p.  509. 

■  See  Appeal.    No.  4,  p.  16. 

No.  78,  p.  306. 


See  Burgh  Royal    No.  38,  p.  147. 
See  Execution.    No.  52,  p.  197. 
See  Foreign.    No.  14,  p.  49. 
See  Jurisdiction.     No.  100,  p.  388. 
See  Proof.    No.  74,  p.  294. 
See  Reduction.    No.  44,  p.  173. 


Promissory^Note.    See  Writ.    No.  92,  p.  348. 

Proof.  Acquiescence  by  a  creditor  in  a  cKscbaige  given  by  bia  agent  to  the 
debtor  may  be  proved  by  fiMSts  and  ciicnmatanees  proul  de  jure.  &z»* 
derson  and  ^wgton  v,  Donaldson^  25  Nw.  1830,  No.  17,  p.  56« 
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PnoO'T.  An  tmstaniped  check  upon  a  banker  being  dated  at  a  place  more 
tbaa  ten  imles  distant  from  his  place  of  business)  the  drawer,  who  ob- 
jools  to  it  being  used  against  him  to  instruct  payment  of  the  contents, 
most  prove  that  the  haricer  did  not  act  in  ignorance,  bat  was  in  the 
knowledge  that  the  place  where  it  bean  to  be  dated  and  signed  was  not 
within  ten  miles  of  ue  office  of  the  bank.  Dougall  and  Others  v.  The 
Ren/remshire  Banting  Campanif^  15  Dec,  1830,  No.  86,  p.  ISS. 

•^— -^  I.  The  wife  of  a  party  called  as  a  defender,  and  who  gave  in  de- 
fences, bnt  did  not  appear  at  the  trials  is  a  competent  witness  at  the  ia- 
atanrr  of  thn  piinner,  the  intersat  of  the  husband  not  being  adverse  to  the 
party  against  whom  die  wife  was  addoced,  II.  Letters  written  by  a  party 
in  refcranee  to  his  dofeace  in  a  criminal  charge  against  him  for  forging 
a  bill,  held  to  be  confidential,  and  not  competent  to  be  adduced  as  evidence, 
in  a  rednetion  of  the  same  biU.  III.  Scroll  of  defences  prepared  by  a 
party  against  a  criminal  charge,  bnt  never  lodged,  and  recovered  from  the 
nands  of  a  third  party,  held  to  be  confidentiid,  and  therefore  not  admitted 
as  evidence  against  another  party,  in  a  reduction  of  the  same  bill  to  which 
the  criminal  charse  referred.  Mrs  Elizabeth  Gavin  v.  John  Lindsay 
Crawford  and  Others^  17  Dec*  1830,  No.  37,  p.  135. 

After  a  remit  to  persons  of  skill,  with  consent  of  parties,  it  is  in- 


coiii|)elent  to  demand  a  proof  or  trial  by  jury  of  the  fruits  embraced  in 
the  nmit.  Sir  Charies  Halket  v.  The  Earl  of  Elgin  and  his  Trustees, 
9  Feb.  1831,  No.  74^  p.  294. 

It  is  incompetent  to  refer  to  the  oath  of  a  discharged  bankrupt  the 


truth  of  a  daim  which  is  insisted  in  by  the  trustee  for  his  creditors  for 
dieir  interest.  Ferrier  o.  Cunninghame  Graham  and  his  Trustees,  10 
Fed.  1831,  No.  75,  p.  S96. 

In  an  action  fm  payment  of  the  price  of  cattle,  the  purchaser  ha- 


ving admitted  the  purdiase,  and  that  he  had  received  delivery,  allowed 
to  prove,  prout  de  jure,  that  he  paid  the  price  at  the  time,  and  that  it 
was  the  general  practice  of  the  trade  not  to  purchase  noon  credit,  but  to 
pay  at  the  time  of  delivery.  Arthur  Stewart  v,  Samuel  Gordon,  17  Feb. 
1831,  No.  87,  p.  329. 

The  oath  of  a  ship's  husband,  being  also  part  owner,  to  the  consti* 


tntiim  and  subsistence  of  a  debt  for  fnmishingB  to  a  vessel,  is  only  bind- 
ing upon  himself,  and  not  upon  the  other  ovmers  after  the  years  of  pre- 
scription. Alexander  Duncan  and  Others  v.  John  Forbes,  4  March 
1831,  No.  95,  p.  359. 

An  action  being  brought  against  two  parties,  one  as  principal,  and 


the  other  as  cautioner,  upon  a  prescribed  claim ;  and  the  cautioner  having 
been  found  to  be  liberated  on  the  septennial  limitation  of  cautionary  obli- 
gatiooa,  and  the  principal  upon  the  quinquennial  prescription  of  msuls  and 
duties ;  a  reference  of  resting  owing  was  afterwards  given  in  to  the  oaths 
of  both  defenders,  which  was  sustained,  *  reserving  to  the  cautioner  to  be 
*  heard  on  the  import  of  the  oath  when  emitted.'  The  oath  of  the  cau- 
tioner did  not  prove  payment ;  but  it  was  found,  that  as  his  cautionary 
obligation  was  extingniBhed  by  force  of  the  statute,  it  could  not  be  re- 
vived by  the  admission  in  his  oath ;  and  also,  that  it  was  incompetent 
to  refer  to  his  deposition  as  against  the  principal  debtor.  Cochrane*s 
Trustees  v.  Fergusson,  24  Feb.  1831,  No.  91,  p.  346. 

A  mercantile  house  having  entered  into  a  written  agreement  to  for- 


ward a  consignment  of  goods  to  a  foreign  merchant,  *  guaranteeing  their 
*  agent  abroad,  on  being  paid  at  the  rate  of  4  per  cent,  for  commission 
'  and  guarantee,'  and  an  action  of  damages  being  brought  by  the  consign- 
or against  the  consignees,  on  the  allegation  that  their  agent  had,  contrary 
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to  his  iuttnictiona,  sold  the  goods  below  the  market  price, — the  Court, 
holding  that  the  Judges  who  tried  the  case  bjr  Jniy  did  right,  let,  ia  re- 
jecting parole  evidence  to  explain  the  meaning  of  the  agreement^  and,  2d, 
in  directing  the  Jury  that  the  agreement  imported  only  an  ordinarjr  del 
credere  commission,  and  not  a  guarantee  genmdiy  of  the  agent's  coodnct 
-—disallowed  a  hill  of  exceptions,  and  sustained  a  verdict  in  h:vam  of  the 
defenders.  John  Colder  v.  George  AUchison  and  Co.  28  June  183], 
No.  137,  p.  558. 

Proof,  See  Process.  No.  129,  p.  506. 

Property.  A  proprietor,  whose  ground  was  hounded  oa  one  side  by  a 
public  road,  haring  feued  it  out  in  building  stances  upon  a  certain  pbn, 
which  represented  the  road  as  widened  to  a  certain  line  drawn  back  mo  as 
to  cut  off  about  twenty  feet  from  the  ground  to  be  feoed ;  and  the  fen- 
charters  of  all  the  stances  on  the  ground  being  granted  with  referenoe  to 
.  this  plan,  the  stances  being  describedt '  as  represented  thereon,'  and  a  ri^t, 
pro  indiviso,  hemg  giren  to  all  the  feuars  in  the  open  grounds  and  streets 
represented  on  the  plan  ;  found  that  a  feuar,  whose  stances  were  described 
as  bounded  by  the  above-mentioned  high  road,  was  not  oatided  to  liring 
the  line  of  his  houses  forward  to  the  old  line  of  the  high  read,  (die  boon- 
dary  of  his  superiors  property,)  although  the  superior  did  not  object  to 
his  d<^ng  so,  but  that  a  conterminous  feuar,  who  thought  that  his  stance 
would  be  injured  by  the  alteration,  was  entitled  to  insist  that  he  sboald 
keep  his  buildings  Imck  to  the  line  of  road  represented  on  the  plan.  Jifac- 
artney  v.  Fmder  ttn'd  Others^  9  June  1831,  No.  116,  p.  463, 

-  ■  '  !■  ■  The  portrait  of  the  master  of  a  public  seminary,  placed  there  with 
the  approbaUon  of  the  patrons  of  the  institution,  found  not  removable  by 
the  persons  at  whose  request  and  expeqse  it  was  drawn,  though  alsofoond 
to  be  their  property,  \t  being  held  to  have  been  an  implied  condition  ef 
the  master's  consent  to  sit  for  his  picture,  that  it  should  remain  in  the  se- 
minary as  a  memorial  of  their  gratitude  and  respect  for  his  meritorious 
dischaive  of  hia  official  duties.  Dr  Walter  Adam  o.  Sir  George  Qerkf 
and  Others,  10  June  1831,  No.  1 17,  p.  467. 
See  Title  to  pursue.    No.  97,  p.  370. 


Provision  to  Hbirb  and  Chilprbn.  A  father  in  his  daughter's 
riage-cootract  engaged  to  provide  her,  after  bis  death,  with  a  tocher '  equal 
'  to  the  fortune  or  prorision  which  any  one  of  his  other  daughtere  aball 
*  have  or  become  entitled  to  through  or  from  him,  by  any  means,  either 
'  in  his  lifetime  or  after  his  death :'  He  afterwards,  ia  the  inarriage>€on' 
tract  of  another  daughter,  became  bound  to  provide  her  with  a  tocher  of 
L.2000,  payable  after  his  death,  and  the  1^^  interest  thereof  Iran  the 
date  of  the  marriage  till  payment  of  the  said  principal  som :  He  dien  exe- 
cuted a  mortis  causa  settlement,  by  which  he  conveyed  his  moveable  and 
unentailed  property  to  trustees,  for  the  purpose,  inter  alia,  of  making  pro- 
visions for  each  of  his  daughters  to  the  extent  of  LJSOOO^  in  implement 
to  those  who  were  married  of  the  provisions  in  their  marriage-coatracts ; — 
Found,  that  the  first  married  daughter  and  the  trustees  of  her  oontiact  were 
entitled  not  only  to  the  L.2000,  but  also  to  a  sum  equal  to  the  interest 
thereof  from  the  date  of  her  sister's  marriage.  Mrs  l^asm^h  or  Mac* 
queen  and  Others  v.  Sir  James  Nasniifth*s  Truskees,  2^  Jan.  1831^  No.  62, 
p.  253. 

■    ' A'fatber  haring  executed  a  ner- 

tis  causa  settlement,  by  which  he  made  prorision  of  a  certain  sum  to  asch 
of  his  daughters,  and  declared,  that  in  the  event  of  the  death  of  any  of  them 
bef«ve  marriage  or  majority,  the  prorision  made  to  the  one  ao  decessing 
should  be  divided  amongst  his  surviving  children,  share  and  share 
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and  one  of  them  ha?ing  died  anmitfried  and  in  minority^  daring  the  lee- 
-  tator's  life,  bat  alter  the  execation  of  the  eetUement,  which  remained  uo* 
altered  at  his  death» — foand  that  the  proraion  made  to  her  did  not  lapse, 
bat  deFolved  to  her  survinng  brothers  and  sisters.  AitchUon  v.  AUatif 
16  Feb.  1831,  2^0.  84,  p.  323. 

Provision  to  Heirs  and  Children.     See  Fiar,    No.  48,  p.  182. 

■    ■  .     .        . See  Legacgn    No.  115,  p.  452.. 

Public  Burden.  Foand,  that  the  statute  labour  conversion  assessments 
cannot  be  levied  on  the  valued  rent  effeiring  to  superiorities  or  teinds. 
James  Curie  v.  Du&e  of  Roxburghe* s  Trustees^  2^  June  1831,  No.  1S3» 
p.  515. 

Public  Officer.  Objection  to  a  protest  on  a  bill,  that  it  had  been  taken 
by  the  son  of  the  creditor  in  the  bill,  which  was  made  payable  at  his 
office,  repelled.  John  Rankeillor  and  Others  v.  James  GrincUai^y  19 
N&o.  1830,  No.  8,  p.  27. 

■  It  is  not  a  good  objection  to  a  protest  of  a  bill  of  ex- 

cbange,  drawn  by  a  company,  that  the  notary  by  whom  the  protest  was 
taken,  and  who  was  an  indoreer  *  without  recourse,*  continued  liable,  as 
a  partner,  for  the  debts  of  the  drawers,  in  consequence  of  not  having 
soifficiently  notified  his  retirement, — this  ground  of  disqualification  not 
being  known,  either  to  the  public,  or  the  party  who  employed  the  notary, 
till  after  the  date  of  the  protest.  George  Smith  v,  John  Mackenzie^  23 
iVw.  1830,  No.  11,  p.  40. 

A  petition  and  co;mplaint  against  a  Sheriff-substitute  for 


malveraation,  and  concluding  for  deprivation  or  fine,  without  concourse  of. 
the  Lord  Advocate,  is  incompetent.  Donald  Macaulay  v.  John  Mac* 
kenzie,  23.  'Nw,  1830,  No.  12,  p.  42. 

Messenger-at-arms  found  liable  in  censure  and  fine  for 


refusing  to  execute  letters  of  arrestment,  on  the  ground  that  a  sist  on  a 
hill  of  suspension  had  been  served  upon  him.  David  Clyne  v.  Jatnes 
Murray,  27  Jan.  1831,  No.  60,  p.  240. 

'  ^t^ Member  ojf  Parliament.  No.  143,  p.  585. 


R. 

Ueouction.  The  Court,  in  conformity  with  the  judgment  in  the  case  of 
Jeffrey  v.  Alisons,  5  March  1829,  (Fac.  Coll.  p.  801,  No.  109,)  refused 
to  grant  warrant  for  transmission  of  a  deed  from  the  public  records,  to  be 
used  by  the  defender  in  a  reduction  for  satisfyinff  the  production,  an  ex- 
tract  beins  held  sufficient  for  that  purpose.  John  Rovoatj  petitioner^  12 
Jan.  1831,  No.  44,  p.  173. 

Registration.     See  Arbitration..   No  21,  p.  73. 

See  Infeftment.    Nq.  39,  p.  157. 

See  Reduction.    No.  44,  p.  173. 

Removing.  An  instrument  of  seisin,  reciting  a  grant  of  liferent  in  favour 
of  a  third  party,  is  not  a  title  to  pursue  a  removing  against  a  tenant,  dur- 
ing the  existence  of  the  liferent.  T.  B.  Buchanan  v.  Zuills,  29  June 
1831>No.  140,  p.576. 

Reparation.  To  support  an  action  of  damages  against  an  inferior  judge, 
for  using  expressions  injurious  to  the  character  of  a  party,  while  sitting  in 
jadgment  on  his  case,  malice  most  be  proved  otherwise  than  by  inference 
from  the  words  themselves,  though  folse,  if  relevant  to  the  question  before 
the  Court.  Robertson  v.  Robert  Barclay  AUardice  and  John  Bosvoell, 
Esquires,  11  March  1831,  No.  98,  p.  380. 
■  See  Damage  and  Interest.    No.  96,  p.  364. 

Res  JUDICA.TA.    See  Husband  and  Wife.-  No.  112,  p.  438. 

See  Process.   No.  88,  p.  332. 
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Revocation.  See  Implied  WiU.   No.  67,  p.  276. 

Right  in  Security.  A  party  holding  m  disposition  in  secnrity,  with  a 
power  of  sale,  for  the  balance  of  an  account,  b  not  entitled  to  bring  the 
lands  to  sale  till  the  amount  of  his  debt  shall  be  liquidated  in  some  other 
competent  form.  Brovon  or  Smith  v,  Bedxvells  ana  Yates,  3  Dec  1830, 
No.  27,  p.  99. 

■  I  A  purchaser  having  paid  off  a  real  security  affecting 

his  land,  in  order  to  save  it  from  eviction,  is  not  entitled  to  taJce  an  as- 
signation to  a  collateral  cautionary  obligation  held  by  the  creditor,  so  as 
to  convert  it  into  a  claim  of  relief  in  his  own  favour  against  the  cautioner. 
Patan  v.  Ferrier,  4  Feb.  1831,  No.  70,  p.  286. 

S 

Sale.  I.  Where  the  sole  ground  of  suspension  of  a  chai^ge  for  implement 
of  articles  of  sale  of  heritable  property  against  a  purchaser  was  an  objec- 
tion to  the  title  offered,  which  was  sustained,  the  length  of  time  occupied 
in  the  litigation,  though  extending  to  several  years,  will  not  entitle  him  to 
be  relieved  of  the  purchase,  whatever  claim  may  thence  arise  for  damages 
against  the  seller.  II.  Property  feudally  vested  in  a  wife,  at  the  date  of 
her  husband's  bankruptcy,  being  afterwards  disponed  by  her,  with  his  con- 
sent, to  his  trustee,  by  whom  it  was  sold,  under  an  obligation  to  give  a 
valid  title — ^found,  that  the  allegation  of  the  wife's  conveyance  being  gra- 
tuitous, was  not  a  good  objection  to  the  title  offered  to  the  purchaser. 
Dick  V.  CuihberUon,  30  N&o,  1830,  No.  20,  p.  68. 

See  Proofy  No.  87,  p.  329. 

Sasine.     See  InfeftmenU  ^No.  89,  p.  157. 

Sequestration.  A  judicial  factor  is  not  endtled  to  claim  rent  doe  prior 
to  his  factory,  and  retained  by  the  tenant  under  a  previous  agreement 
with  the  landlord,  in  satisfaction  of  a  debt  due  by  the  latter,  who,  at  the 
date  of  the  agreement,  was  in  bankrupt  circumstances,  and  had  covered 
his  estate  with  heritable  securities.  Robert  Jameson  o.  Thomas  Thom- 
son, 11  Dec.  1830,  No.  31,  p.  107. 

— — ^— When  possession  has  been  attmed  under  an  apparently 

valid  title,  sequestration  is  incompetent  at  the  instance  of  a  party  who  vt 
at  the  same  dme  insisting  in  a  rechiction  of  such  title.  Allison  and  Pur* 
don  V.  Rawat,  18  June  1831,  No.  125,  p.  493. 

— — — •  See  Bankrupt.  No.  10,  p.  34". 

No.  20,  p.  6a 

No.  23,  p.  82. 

' No.  69,  p.  283. 

' No.  70,  p.  286. 

No.  86,  p.  327. 

No.  101,  p.  395. 

No.  Ill,  p.  434. 


See  Sale.    No.  20,  p.  6a 
See  Tack.    No.  130,  p.  507. 


Service  of  Heirs.     See  Tailzie.    No.  146,  p.  599. 

Ship.    See  Process.    No.  6,  p.  20. 

Small  Debt  Act.  '  See  Jurisdiction.  No.  13,  p.  46. 

Society.  The  office-bearers  of  an  unincorporated  societv,  brin^g  an  ac- 
tion against  one  of  the  partners  to  enforce  fulfilment  of  Lis  obligations,  in 
virtue  of  a  clause  in  the  constitution  of  the  society,  enabling  it  to  sue  and 
be  sued  in  the  name  of  the  office-bearers,  must  libel  upon  that  clause  in 
the  contract  of  copartnery,  and  also  on  the  resolutions  of  the  sodety  ap- 
pointing the  action  to  be  raised^  in  order  to  enable  them  to  maintain  their 
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action.    Peter  Gillies  and  James  Miller  o.  Margaret  Hunter,  II  Jan, 
1831,  No.  42,  p.  170. 

SoctBTT.    See  Citation.    No.  90,  p.  844. 

'■  '  See  Process.    No.  6,  p.  20, 

.    See  Title  to  pursue.    No.  9,  p.  28. 

Statutr  47  Geo.  III.  c.  85.  Found,  in  reference  to  this  statute,  that  the 
appointment  of  a  parochial  schoolmaster  does  not  take  place  from  the  date 
of  his  nomination  by  the  heritors,  but  from  his  being  examined  and  im- 
proved of  by  the  presbytery.  Mrs  Jane  Rae  or  Smith  v.  William  Pyper^ 
2  July  18S1,  No.  145,  p.  596. 

See  PuHic  Burden.    No.  ISS,  p.  515. 

1617,  c  16.    See  In/eftment.    No.  39,  p.  157. 

1672,  c.  6.    See  Process.    No.  45,  p.  173. 

1696,  c  19.     See  Process.    No.  131,  p.  509. 

■  1701,  c.  6.    See  Wrongous  Imprisonments    No.  55,  p.  224. 

10  Geo.  IL  c  28.     See  Pactum  ilUcitum.    No.  83,  p.  319. 

— 5  Geo.  III.  c.  49.    See  Process,    No.  3,  p.  1 1. 

10  Geo.  III.  c  51.    See  Process.    No.  88,  p.  332. 

25  Geo.  111.  c.  80.  See  Competent  and  Omitted.  No.  68,  p.  281. 

28  Geo.  III.  c  58.    See  Bureh  Royal    No.  16,  p.  53. 

33  Geo.  III.  c  54.    See  Jurisdiction.    No.  76,  p.  29a 

37  Geo.  III.  c  90.     See  Competent  and  Omitted.    No.  68, 

p.  281. 

49  Geo.  III.  c  125.     See  Jurisdiction.    No.  76,  p.  298. 

54  Geo.  111.  c.  137.    See  Bankrupt.    No.  69,  p.  283. 

— See  Bankrupt.    No.  70,  p.  286. 

55  Geo.  III.  c  184.     See  Proof    No.  36,  p.  133. 

— 56  Geo.  HI.  c.  67.     See  Burgh  Royal.    No.  53,  p.  200. 

4  Geo.  IV.  c  49.    See  Penalty.     No.  134,  p.  517. 

4  Geo.  IV.  c  97.     See  Jurisdiction.     No.  127,  p.  499. 

5  Geo.  IV.  c.  87.    See  Tailzie.    No.  105,  p.  415. 

10  Geo.  IV.  c.  55.     See  Jurisdiction.    No.  13,  p.  46. 

1 1  Geo.  IV.  c  59.    See  Process.    No.  82,  p.  818. 

Stipend.    See  Teinds.    No.  63,  p.  256. 

Submission.  It  is  not  necessary  to  allege  cormption  or  fraud  on  the  part 
of  an  arbiter,  in  a  reduction  of  his  decree,  on  the  ground  of  it  havine  been 
pronounced  without  hearing  parties.  Exjoen  Ross  o.  Emen  Macj^ierson 
and  John  Macpherson,  23  June  1831,  No.  149,  p.  625. 

Substitute  and  Conditional  Institute.  I.  A  father  having  by  his 
deed  of  settlement  conveyed  his  whole  property  to  his  daughter,  under 
the  burden  of  certain  legacies  to  his  two  grandchildren  by  another  daugh- 
ter deceased,  payable  upon  their  attaining  majority,  but  in  the  event 
of  the  death  of  either  of  them  without  lawful  children,  the  survivor  to 
succeed  to  the  share  of  the  party  predeceasing,  and  in  the  event  of  the 
death  of  both  of  them  without  children,  the  testator's  daughter  to  succeed 
to  the  whole ;  and  an  heritable  bond  in  security  of  these  legacies  having 
been  granted  by  the  daughter,  while  in  minority,  and  while  the  l^;atee8 
were  pupils,  under  the  same  provisions  and  conditions  as  the  settlement ; 
and  one  of  .the  grandchildren  having  died  in  minority  unmarried ;  and 
the  other  having  survived  majority,  and  then  renounced  the  heritable  se- 
curity in  part,  declaring  the  remainder  to  subsist  in  &vour  of  himself,  his 
heirs  and  successors,  and  having  afterwards  made  requisition  for  payment 
of  the  bond  both  by  himself  and  his  factor,  but  died  unmarried  and  intes« 
tate  before  payment  was  obtained ;  and  the  testator's  daughter  having 
been  served  heiress  of  provision  to  the  legatees ; — ^fonnd,  in  a  competition 
between  the  daughter  and  the  heir  of  line  of  the  legatee  who  survived  ma- 
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jorityi  1.  That  the  deeiioatioa  of  the  settlement  was  a  conditional  ii 
tion,  and  not  a  substitntion  in  favour  of  the  testator's  daughter ;  2.  Tfcat 
this  destination  was  not  altered  4)y  the  heritable  security  which  had  been 
granted  for  these  legacies  during  the  minority  of  the  legatees,  aad  the 
deed  of  renunciation  afterwards  executed  by  the  survivor ;  S.  That  eveo 
if  there  iiad  been  a  substitutton,  the  destination  was  altered  by  the  atepa 
•  taken  by  the  surviving  legatee  after  maj<Mity  to  obtain  payment;  4.  Tliat» 
therefore,  the  fmrty  entitled  to  serve  heir  of  provision,  and  make  up  a  ti- 
tle to  the  heritable  security^  was  the  heir  of  line  of  the  legatee  who  at- 
tained majority,  and  not  the  testator's  daughter,  and  consequently  her 
service  was  inept.  II«  The  residue  of  a  trust-estate  having  been  ap* 
pointed  by  the.tmst-deed  to  be  paid  to  the  grandson  of  the  testatrix  upon 
his  attaining  majority,  aad  failing  hisaurviving  that  term,  or  specially  dis- 
poning the  same,  to  be  paid  to  the  children  <»f  another  dao^ter  of  -the 
tetatrix ;  and  the  g^randson  having  survived  majority,  and  payment  of 
the- residue  of  the  trust-funds  being  made  to  his -factor,  but  having  died 
without  making  any  special  provision  of  diem,  found,  that  the  money-be- 
longed to  the  legal  represensatives  of  the  grandson,  and  not  to  the  dui- 
dreu  of  the  daughter  of  the  testatrix.  George  Richardson  Johnston  and 
Others  o.  Mrs  Jane  WhUtet  or  Greig  and  Others^  2B  June  1 831» 
No,  135,  p.  519. 

SifBSTITUTfi  AMD  CONDITIONAL   INSTITUTE.      See  SuCCCSSton.      NOb    S3, 

p.  113. 

.        See  Taibne.  No.  146,  p.  599. 

Summary  Application.    See  PubUc  Officer,    No.  12,  p.  4S. 

Summary  Diligence.  Objecdon  to  a  charge  of  horning  on  a  bill,  tlmt 
the  date  of  registration  of  the  protest  in  the  extract  was  written  upon  an 
erasure,  repelled.     Criehton  o.  fPio//,  25  A^oo.  1630,  No.  15,  p.  52. 

Summary  Process.  A  claim  by  a  dismissed  servant  for  wages  and  boftrd 
wages  Is  not  competent  by  way  of  summary  petition,  but  must  form  the 
subject  of  an  ordinary  action.  HUchie  v.  Radle^  and  Others^  17  Z>«c. 
1830,  No.  41,  p.  169. 

■^  See  Exhibition.    No.  30,  p.  104. 

Succession.  In  a  deed  of  settlement,  certain  lands,  and  genentty  all  the 
giantar'a  real  and  personal  property,  being  disponed  *  to  my  second  el«ie8t 
^nephew,  William,  and  the  heirs  of  his  body;  whom  idling  before  me, 
'  then  to  Adam,  his  immediate  younger  brother,  and  the  heirs  of  hia  bodj ; 
<  whom  also  fiedling  before  me,  then  to  Andiew,  his  youngest  brother, 
*  and  the  heirs  of  his  body ;  wbom  all  faifing,  then  to  my  o?m  aeftiest 
'  heirs  and  aangaees  whomsoever  ;*  and  this  destination  bmng  unifonnly 
reflBrted  to  in  snbsequtot  clauses,  as  in  fevonr  of '  the  said  William,  and 
.'  *  the  beirB  of  his  body,  whom  failing,  as  aforesaid,  the  said  Adam  and  ibe 
<  *•  other  substitutes  brfore  mentioned ;'  and  William  having  survived  the 
graater,  and  died  unmarried  without  making  up  titles  ;-^oand,  in  a  cofn- 
petition  of  brieves,  between  Adam,  and  the  heim  whomsoever  of  the 
granter,  and  the  eldest  brother  of  William,  as  his  heir  of  conqueat,  that 
Adam  was  entitled  to  be  served  beur  ef  provisioUvto  WilliJm.  Adam 
Stewart  v.  John  Govan  Stewart^  Mrs  Smith  and  Others^  14  Dee.  1890, 
No.  83,  p.  113. 

SuPEHton  AND  Vassal.    See  Bankrupt.    No.  101,  p«  395. 

T 
Tack.  I.  A  clause  empowering  a  landlord  to  terminate  a  lease  in  the  event 
of  the  teikant  granting  a.  trust-deed  for  behoof  of  creditoni,  will,  on  the 
exiBcntion  of  ebch  de^  support  a  removing  bdbre  the  Sheriff.    II.  Whe- 
ther the  irritancy  of  a  lease,  consequent  on  the  tenant  granting  a  trust  ftw 
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belioof  of  credhon,  ibe  pnrgeable  by  tbeir  acceptance  of  a  compositaon  ? 
Lady  Grant  v.  Thomas  HaU,  19  May  1831,  No.  104,  p.  410. 
Tack.  Meliorations  being  made  tbe  anbject  of  express  stipidaiion  in  a  lease, 
local  coBtom  cannot  be  appealed  to  by  the  tenant  for  tbe  puipoae  of  en- 
larging his  claims,  though  such  custom  be  not  inconsistent  with  the  terms 
of  the  written  agreement.  Gordon  of  Cluny  o,  Thomson  and  Others^ 
14  June  1831,  No.  121,  p.  482. 

It  being  a  condition  of  a  missive  of  lease  that  the  first  year's  rent  should 
be  paid  in  advance  at  the  term  of  entry,  held  that  the  landlord  waa  not 
entitled  to  refuse  implement  on  account  of  the  rent  not  being  paid  on  the 
term-day,  but  tendered  by  the  tenant  within  a  iew  days  afterwards.  John 
Smith  V.  Mrs  Christian  Robertson,  16  June  1831,  No.  123,  p.  488. 

—  A  landlord  having,  after  sequestration,  obtained  an  interdict  against 
his  tenant,  on  the  ground  that  he  had  iatromitted  with  the  sequestrated 
effects  without  judicial  authority, — the  interdict  recalled,  and  the  landlord 
found  liable  in  the  expenses  thereof,  it  appearing  that  the  tenant  had  mere- 
ly thrashed  out  as  much  com  as  was  necessary  ibr  the  maintenance  of  the 
live  stock  upon  the  farm.  William  Henry  Miller  v.  John  Paiterson  and 
Thomas  Ireland,  23  June  1831,  No.  130,  p.  507. 

—  See  Bankrupt.    No.  101,  p.  395. 
See  Sequestration*  -No.  81,  p.  107. 

Taii^zie.  An  heir  of  an  entail  which  was  not  recorded,  having,  as  patron 
and  titular,  sold  the  teinds  of  certain  lands,  under  an  obligation  of  war- 
randice against  future  augmentations,  found  that  the  obligation  was  blad- 
ing upon  the  succeeding  heir  of  entail  without  first  discussine  the  heirs 
of  line,  or  heirs  whatsoever  oi  the  granter.  Robert  Kerr  v.  Duke  ofRoX' 
burghe's  Tutors,  18  Jan.  1831,  No.  50,  p.  190. 

— ^— —  The  maximum  of  provisions  which  the  statute  5  Geo.  IV,  c  87, 
empowers  an  heir  of  entail  to  grant  is  regulated  by  the  rent  of  the  year 
current  at  the  time  of  the  grantor's  death.  J.  H.  Glassell  Campbeii  v. 
Lord  John  Campbell,  21  Hay  1831,  No.  105,  p.  415. 

1.  In  a  deed  of  entail,  a  father  having  disponed  lands  to  his  eldest 


son  A,  and  the  heirs  whomsoever  of  his  body,  whom  failing  to  his  second 
son  B,  and  the  heirs  whomsoever  of  his  body,  with  other  substitutions, 
the  entailer  reserving  a  power  of  sale  and  alteration,  and  A  having  prede- 
ceased the  entailer^  without  issue,  and  B  having  died  without  making  up 
titles,  a  service  by  his  son,  as  heir  of  tailzie  and  provision  to  the  maker 
of  the  ealail,  held  to  be  inept.  2.  Held  that,  there  being  no  delivery  of 
the  deed  of  entail  to  A,  the  most  correct  way  of  making  up  a  title  in  tbe 
person  of  B's  son,  would  have  been  by  an  action  of  declarator,  for  ascertain- 
ing that  the  right  had  vested  in  his  father,  bv  his  survivance  of  the  entailer, 
and  the  (isilure  of  A  and  his  issue,  and  thereafter  by  s  general  service, 
as  heir  of  provision  to  B,  to  put  him  in  right  of  the  procuratery  and  pre- 
cept contained  in  the  entail.  R*  G.  Colquhoun  and  Others  v.  Sir  J. 
Colfuhoun,  8  July  1831,  No.  146,  p.  599. 

See  Process.    No.  88,  p.  332. 

See  Teinds.    No.  63,  p.  256. 

See  Trust.    No.  94,  p.  352. 


TBtiros.  I.  An  obligation  by  a  superior  to  relieve  his  vassal  in  certain  lands 
of  *  all  teinds,  parsonage  ami  vicarage,  and  public  burdens,  payable  forth 
*  thereof,  and  that  for  ever  hereafter,*  held  to  extend  to  future  augmen- 
tations* II.  These  lands  being  mortified  to  the  ministers  of  an  adjoining 
parish,  who  were  taken  bound  successively  to  enter  wiUi  the  superior ;  a 
ntnister  who  had  so  entered,  and  paid  the  stipend,  entitled  to  relief  under 
tbe  obligation  of  warrandice  from  the  superior,  being  tbe  heir  of  the  grant- 
er of  tbe  warrandice.    III.  Tbe  property  and  superiority  of  the  lands  be- 
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longing  to  the  granter  of  the  obligation  having  been  afierivards  entailed, 
found,  that  the  heirs  of  entail,  as  the  granter's  representatives,  were  liable 
to  implement  the  obligation  darinff  the  period  they  respectively  posBoanod 
the  estate.  The  Rev,  David  fVuson  v.  Vans  Agnevo  and  Mrs  Ami  Ro- 
bertson, VFeb.  1831,  No.  63,  p.  256. 

Teinds.    See  Public  Burden,     No.  133,  p.  515. 

See  Tailzie.     No.  50,  p.  190. 

Testament.  The  granter  of  a  deed,  proceeding  on  the  narrative,  of  her 
'  wish  to  settle  something  on  the  grantee,  (who  was  her  heir-at-law,}  for 
the  charge  he  had  taken  and  was  likely  to  take  in  her  afiairs,  having 
bound,  &*st,  '  herself,*  to  pay  him  a  certain  sum  annually,  while  he  con- 
tinued to  reside  with  her ;  and  next,  '  her  heirs  and  executors'  to  pay 
him,  after  her  death,  a  larger  annuity,  during  his  life,  declaring  the  l^ter 
annuity  irrevocable ;  and  the  deed  having  been  revoked,  after  delivery 
and  payment  of  the  former  annuity  for  one  year ;  — found,  in  a  question 
with  the  granter's  representatives,  that  the  second  annuity  was  effectual, 
though  the  parties  had  separated  soon  after  the  date  of  the  deed,  and  do 
farther  services  were  performed  by  the  grantee.  John  Dugtdd  v.  Mrs 
CaddalVs  Trustees,  29  Jitne  1831,  No.  139,  p.  570. 

See  Foreign.     No.  103,  p.  399. 

Title  to  pursue.  1.  Apparency  is  a  competent  title  to  pursue  a  reduc- 
tion of  a  special  service  and  infeftmcnt,  expede  by  a  party  alleged  not  to 
be  heir,  the  pursuer's  propinquity  being  admitted  or  proved.  IL  A  de- 
cree of  adjudication,  on  a  trust-bond,  not  re- transferred  by  the  trustee,  of 
the  alleged  right  of  an  apparent  heir  of  provision  to  lands  in  which  a  third 
party  is  infeft,  is  no  bar  to  a  challenge  of  that  party's  right  by  a  succeed- 
ing heir  of  provision.  Henry  //.  Rutherfurd  x\  Sir  John  Nisbeti*s  Trus- 
tees, 12  Nw.  1830,  No.  1,  p.  1. 

It  is  incompetent  to  raise  a  declaratory  action,  without 

any  conclusion  in  which  the  pursuer  has  any  ostensible  interest,  solely  for 
the  purpose  of  declaring  a  fieu^t,  which  may  avail  the  pursuer  in  a  sepante 
action,  in  which  he  has  closed  a  record  without  making  any  such  aver- 
ment.    Lyle  and  TrusteexV.  Balfour,  17  Nov.  1830,  No.  5,  p.  17. 

A  committee  of  management  of  a  private  asaociation  or 


joint -stock  company,  elected  in  terms  of  the  regulations  of  the  company 
found  entitled  to  pursue  for  payment  of  the  subscriptions  of  memben  of 
that  association,  who,  at  the  time  of  subscribing,  signed  a  minute  ad- 
hering to  the  regulations  in  virtue  of  which  the  committee  of  manageme&t 
'  were  appointed.  James  and  John  Gemmel  v.  John  Barclay  and  Others^ 
19  Nov.  1830,  No.  9,  p.  28. 

Found  that  trustees  under  a  family  settlement,  with 


the  ordinary  powers  of  managing  the  trust-estate,  have  no  title  to  insist  in 
an  action  of  division  of  commonty.  GrahanCs  Trtistees  v.  Alexander 
Bosxjoell  and  Others,  2  Dec.  1830,  No.  22,  p.  79. 

The  upper  heritors  brought  an  action  for  the  purpose  of 


removing  an  obstruction  in  a  public  river,  as  injurious  to  their  aalmoa 
fishings :  It  was  pleaded  in  defence,  that  the  salmon-fishings  were  destroy- 
ed by  a  cruive-dike  and  other  obstructions,  equally  injurious  to  the  pur- 
suers as  that  of  which  they  complained :  Answered,  that  the  purBoers 
might,  if  they  saw  fit,  afterwards  bring  an  action  to  have  thoee  other  ob- 
Ntructions  also  removed,  or  regulated  according  to  law ;  but  that  they 
were  entitled  to  begin  with  any  one  which  they  conceived  to  be  most  in- 
jurious to  them,  or  of  which  it  was  most  convenient  for  them  to  com* 
plain :  Found,  that  the  pursuers  were  entitled  to  have  the  question  of  in- 
jury tried,  without  reference  to  the  injury  occasioned  by  the  other  ob- 
structions on  the  river;  viz,  on  the  issue^  whether  it  would  be  injurioiia  to 
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•  tbem  if  the  other  obetrnctions  were  demolished)  or  regalated  according 
to  Jaw?  Lord  Forbes  and  Others  v.  Leys^  Masson  and  Company^ 
11  March  1831,  No.  97,  p.  370. 
Title  to  pursue.  A  creditor  who  has  neither  confirmed  executor-creditor, 
nor  has  any  other  title,  by  diligence  or  otherwise,  to  state  himself  as  re- 
presentative of  the  deceased  debtor,  cannot  competently  pursue  a  reduc- 
tion of  deeds  granted  by  him  on  the  head  of  error,  or  fraud  and  imposi- 
tion, practised  against  him*  Rodger  o.  Darroch  and  Others^  2  June 
1831,  No.  109,  p.  427. 

A  landward  heritor,  in  a  parish  containing  a  royal  bui^h, 

is  entitled  to  bring  an  action  against  the  Magistrates  of  the  burgh  to  have 
the  assessment  for  the  whole  parochial  poor  levied  and  managed  accord- 
ing to  law.  Landward  Heritors  of  the  Parish  of  Dunbar  v.  The  Ma- 
gidrates  ofDunbary  2  June  1831,  No.  110,  p.  432. 

..»-_^^— — ^  See  Cautioner.    No.  72,  p.  290. 

.  See  Curator  ad  litem.    No.  7,  p.  25. 

— ^.— -~— -  See  Process.     No.  6,  p.  20. 

See  Society.     No.  42,  p.  1 70. 


Trust.  Where  a  trust-deed,  for  behoof  of  creditors^  nominates  one  of  the 
trustees,  who  is  also  an  heritable  creditor,  to  be  factor,  neither  the  other 
trustees  nor  the  creditors  are  entitled  to  remove  him  from  the  factory. 
MacaUister  v.  Fulton,  15  Feb.  1831,  No.  81,  p.  316. 

A  party,  after  conveying  his  estate  to  a  trustee,  with  power  to  sell 

for  the  payment  of  his  debts,  having,  after  the  purposes  of  the  trust  were 
answered,  obtained  a  reconveyance  from  the  trustee,  to  which  he  made 
up  an  inefiectual  title,  and  afterwards  executed  an  entail,  found,  that  al« 
though  the  tide  made  up  under  the  reconveyance  was  null,  yet,  as  the 
truster  was  not  divested  by  the  trust-deed,  the  subsequent  entail  executed 
by  him  was  effectual.  T,  Macmillan^  8^c.  v.  C.  CampbeUj  4  March 
1831,  No.  94,  p.  352. 

See  Foreign.     No.  103,  p.  399. 

See  Title  to  pursue.     No.  22,  p.  79. 


Tutor  and  Curator.  In  an  action  for  making  up  tutorial  inventories 
the  Lord  Ordinary,  after  advising  with  the  Court,  dispen^sed  with  the 
citation  of  the  pupil's  nearest  of  kin  on  the  mother's  side,  they  being  all 
furth  of  Scotland,  and  the  mother  being  herself  one  of  the  tutors  and 
pursuers.  Dame  H,  Nasmyth  and  Others  v.  Sir  •/.  JKf.  Nasmyth  and 
Others,  18  Dee.  1830,  No.  40,  p.  167. 

.•  See  Foreign,   No.  147,  p.  518. 

V 
Vf  olxnt  Profits.  A  judgment  of  the  Court  of  Session,  repelling  reasons 
of  reduction  of  a  lease,  having  been  reversed  on  appeal,  in  conformity 
with  judgments  meanwhile  pronounced  by  the  House  of  Lords  and  Court 
of  Session  in  other  cases  of  a  similar  nature,  bona  fide  possession  under 
the  lease  found  to  have  ceased  from  the  date  of  presentment  of  the  ap- 
peal. William  Colguhoun  Stirling  and  his  Commissioners  v.  WiU 
Ham  Dunn,  14  Jan.  1831,  No.  47,  p.  178. 

W 
Warrandice.  A  tack  having  been  reduced  in  an  action  against  the  prin- 
cipal tenant,  at  the  instance  of  Uie  landlord,  but  no  distress,  eviction,  or 
decree  of  removing  having  been  taken  agsinst  the  subtenant,  by  whom 
the  lands  were  occupied,  and  his  possession  being  finally  confirmed  by 
an  arrangement  between  the  landlord  and  the  principal  tenant,  and  by  a 
new  lease,  liable  to  no  objection,  obtained  from  the  former,  to  endure  for 
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all  the  renmining  yeen  of  the  tnbcackf^-foiind,  in  s  ^oestMn  betwaeD  the 
snbteoant  and  his  author,  the  principal  tenant,  that  warrandice  was  not 
incnrred,  to  the  effect  of  subjecting  the  latter  to  a  daiin  of  damages  for 
supposed  loss,  or  anxiety,  arising  from  uncertainty  of  possession,  during 
the  dependence  of  the  litigadon,  before  the  new  ririit  had  been  obtained 
from  the  landlord.  WaitonLS  Bepreseniatives  y.  Turner^  7  June  18S1, 
No.  lis,  p.  444. 
Warrandice.   See  Tailzie.    No.  50,  p.  190. 

See  Teinds.    No.  63,  p.  256. 

Writ.  I.  A  letter  to  a  Bank,  promising  to  pay  a  debt  of  a  ^ird  party, 
which  was  said  to  apply  to  a  bill  dsBcounted  by  that  party  with  the  Bank, 
found  efiectual,  though  neither  holograph  of  the  subscriber,  nor  tested. 
IL  An  unconditional  undertaking  to  pay  a  specific  sum,  as  a  debt  due  by 
a  third  party,  contained  in  the  form  of  a  letter,  held  not  to  require  a  stamp 
as  a  promissory-note.  John  Thomson  v.  The  Proprkiore  if  ^  Gita- 
gow  Free  Press  Newspofot^  1  March  1831,  No.  92,  p.  S4a 

An  instrument  of  resignation  found  to  be  null,  in  respect  that  the  dis-  * 

position,  containing  the  procnratory  of  resignation  upon  wfaidi  it  pro- 
ceeded, was  described  by  a  wi6ng  date,  and  the  word  '  last,'  indicatire 
of  the  year  when  the  disposition  was  gnmted,  was  written  on  an  erasure. 
Thomas  Macmittan  and  Others  v.  Charles  CampbeO,  4  JTorcA  1831, 
No.  94,  p.  352. 

-*-~  See  CknUiener.    No.  2,  p.  7. 

See  Proof.  No.  36,  p.  133. 

Wrongous  iBfPRisoNMBNT.  None  of  the  proTisions  of  the  act  1701,  c.  6, 
apply  to  imprisonasent  under  a  diligence  for  a  dril  debt.  M*  Christie  v. 
Mrs  ffelem  Kea  or  Fisher,  21  Jan.  1831,  Nt>.  55,  p.  224. 
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